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ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JANUARY TERM, 1884. 


PRESENT: 
Hon. AMASA COBB, CuIeF JustTIcE. 


“ SAMUEL MAXWELL, ?} 
“ M, B. REESE, ¢ JUDGES. 


D. A. HALE, PLAINTIFF IN ERROR, V. SANBORN & 
FOLLET, DEFENDANTS IN ERROR. 


Corporation: SUBSCRIPTIONS TO STOCK. Where articles of incor-- 
poration fix the amount of the capital stock, the entire amount: 
must be subscribed before a stockholder is liable to assessment: 
for the accomplishment of the main object of the corporation” 
unless the articles otherwise provide, or there is a waiver of the 
conditions. 


Error to the district court for Madison county. Tried 
below before BARNEs, J. 


HT. D. Kelly and Brome & Durland, for plaintiff in error,. 
cited: Livesey v. Omaha Hotel Co., 5 Neb., 50. MeCann 
v. American Central Insurance Co., 4 Neb., 256. Parker: 
v. Thomas, 19 Ind., 218. Fanning v. Insurance Co., 37 
Ohio St., 339. 


NV. A. Rainbolt, for defendants in error, cited: Angell’ 
& Ames on Corp., § 530. 2 Pars. Notes and Bills, 501.. 
38 é 
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1 Daniels Neg. Inst., § 80. O’ Donald v. Evansville R. R., 
14 Ind., 259. Lane v. Brainerd, 30 Conn., 579. Emmitt 
». Railroad Co.,31 Ohio State, 23. Peoria v. Preston, 35 
Towa, 118. L& M. BR. R. Co. v. Perkins, 28 Towa, 281. 
‘Const., Art.12,§ 4. Comp. Stat., 200, § 138. 


MAXWELL, J. 


This is an action upon a promissory note, of which the 
following is a copy: bahia Coit wise 


#68950, Mapison County, Nes., June 27th, 1874. 
“For value received we jointly and severally promise to 
‘pay to the Madison County Joint Stock Company or order 
the sum of two hundred and fifty dollars, as follows: $75 
‘on or before the 15th of October, 1874, and $25 every 
minety days thereafter, until the full amount is paid. 
“D, A. HALE.” 
Which was endorsed as follows: 
“Pay Sanborn & Follett or order without recourse. 
“J. B. Gress, President. 
“J. D. Hoover, Secretary. 
“Madison Co. Joint Stock Co.” 
Judgment in favor of Sanborn & Follett. 


The proof shows that the note was endorsed and deliv- 
‘ered to the defendants in June, 1877. The principal de- 
fense is, that the note was given on the subscription of the 
plaintiff for stock in a corporation organized at Battle 
Creek for the erection of a flouring mill at that place. 

Sec. 4 of the articles of incorporation, given in evidence, 
reads as follows: 

“The capital stock of this corporation shall be forty 
‘thousand dollars ($40,000), which stock shall be divided 
into eight hundred (800) shares of fifty dollars ($50) each, 
and shall be paid in at the time and on the condition fol- 
lowing, to-wit: Ten per cent shall be paid in on the issuing 
of the certificates of stock, and five ($5) dollars on euch 
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share within thirty days thereafter, until the whole of each 
share so taken shall be fully paid.” 

The exact amount of stock subscribed does not appear, 
but the testimony tends to show that it did not exceed 
$20,000, probably but little more than $12,000. The tes- 
timony shows that the corporation commenced the erection 
of the mill in 1874, and in June, 1877, from financial em- 
barrassment, was compelled to sell the corporate property. 
The plaintiff was not called as a witness, nor is there any 
proof that he waived the conditions of the articles of in- 
corporation. The case therefore is similar to that of Live- 
sey v. Omaha Hotel Co., 5 Neb., 50, in which it was held 
that where the capital stook is fixed at a given sum, divided 
into shares of a certain amount each, the capital so fixed 
must be fully subscribed before an action will lie against a 
subscriber to recover assessments levied on the shares of 
stock, unless there is a clear provision in the contract to 
proceed with the accomplishment of the main design with 
a less subscription than the whole amount of capital spec- 
ified, or there is a waiver of the conditions precedent. 
Salem Mill-dam Cor. v. Ropes, 6 Pick., 23. Id., 9 Pick., 
195. Cabot v. Chapin, 6 Cush., 53. Smith v. S. & T. 
R. R. Co.; 9 Mich., 269. Topeka Bridge v. Cummings, 3. 
Kas., 76. Somerset v. Clarke, 61 Me., 384. N. H.C R. 
v. Johnson, 30 N. H., 404. P. & R. I. RB. v. Preston, 35- 
Towa, 118. For v. Clifton, 6 Bing., 776. Pitchford v. 
Davis, 5 M.& W., 2. Fryv. L. & B.S. BR. R., 2 Met. 
(Ky.), 323. Estabrook v. Hotel Co., 5 Neb., 76. Boehme 
v. Hotel Co., Id., 80. There is reason in this requirement. ~ 
An enterprise that would require $40,000 to carry it on 
successfully would not in all probability succeed with a 
capital of one-third or one-half of that amount. Conse-- 
quently the agreement is, that the entire amount shall be- 
subscribed before the enterprise is undertaken. The note: 
in this case was transferred after due, and the defendants. 
possess no greater rights thereunder than the corporation: 
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had. If there are facts existing showing a waiver or the 
liability of the plaintiff herein, they must be pleaded. The 
judgment of the district court is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


$ 


AutTmMAN & TayYLor Co., PLAINTIFF IN ERROR, V. A. 


V. CoLE ET AL., DEFENDANTS IN ERROR, _s 


Practice: DISMISSAL OF ACTION. When the summons served on 
the defendant was issued after the statute of limitations had 
barred the action, He?d, That a motion to dismiss on that ground 
‘was properly sustained. ‘ 


warmest es 
rate 


Error to the district court for Adams county. Tried 
‘below before Morris, J. 


Batty & Ragan, for plaintiff in error. 
Dilworth & Smith, for defendants in error. 
MaxweEL, J. 


This action was brought on a promissory note given by 
‘Otis L. and Charles L. Battle to the plaintiff, the note be- 
ing due and payable on the first day of August, 1877, 
‘The petition was filed on the thirty-first day of July, 1882, 
but no summons was issued until the fourteenth day of 
August of that year. It is alleged in the petition that the 
defendants endorsed the note in question, and thereby guar- 
anteed the payment thereof; but the character of the en- 
dorsement is uncertain, a8 no copy thereof appears in the 
pleadings. The defendants answered, pleading the statute 
of limitations and other defenses which need not be no- 
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ticed. The court below dismissed the cause upon the 
ground that it appeared on the face of the proceedings that 
the action against these defendants was barred. This ac- 
tion of the court is the error complained of. 

The rule is well settled in this state that where it ap- 
pears on the face of the petition that the debt is barred by 
the statute of limitations a demurrer on the ground that 
‘the facts stated in the petition do not constitute a cause of 
action is a sufficient plea of the statute. Hurley v. Coz, 
9 Neb., 230. Peters v. Dunnells, 5 Id., 460. 

Sec. 19 of the code provides that “an action shall be 
‘deemed commenced * * as to the defendant at the date 
of the summons which is served upon him,” etc. But if 
the summons served upon the defendant is not issued until 
the bar of the statute is complete and objection is made on 
that ground, it is the duty of the court to dismiss the action. 
Republican Valley R. R. v. Sayer, 13 Neb., 280. The ob- 
jections of the defendant were therefore properly sustained. 


JUDGMENT AFFIRMED. 
THE other judgés concur. 


GAGE CouNTY, PLAINTIFF IN ERROR, V. JOHN B. 
FULTON, DEFENDANT IN ERROR. 


1. Appeal: sonp. A bond for an appeal from an order of the 
board of county commissioners disallowing an account is not in- 
valid because signed immediately beneath the penal porticn of 
the bond. 


2. Paupers: EMPLOYMENT OF PHYSICIAN. Ina proper case where 
the county physician refuses to attend a poor person in destitute 
circumstances and requiring medical assistance immediately, the 
overseers of the poor of the proper precinct may employ a phy- 
sician for that purpose, and the county will be liable for the fair 
value of his services. 
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Error ito the district court for Gage county. Tried: 
below before Davinson, J. 


Colby, Hazlett & Bates, for plaintiff in error, cited: Phelps. 
v. Wesifiord, 124 Mass., 286. DeWitt County v. Wright, 
91 Ill., 529. Cooper v. County, 64 Ind., 520. Bay »v. 
Cook, 2 Zab., 348. 


J. FE. Bush and J. N. Rickards, for defendant in error, 
cited: Trustees v. Ogden, 5 Ohio, 238. Board v. Trustees,. 
21 Ohio State, 373. 


MAxweELL, J. 


In February, 1881, the defendant filed with the clerk of 
Gage county an account for $103 against said county for 
medical services rendered by him to the family of William 
Bell, a poor person. Attached to the account was the fol- 
lowing certificate: 

“T hereby certify that I, as overseer of Blakely precinct,. 
employed Dr. J. B. Fulton to make the above visits and 
furnish medicine for the family of William Bell, seven 
miles north-west of Beatrice; that the said William Bell 
and family are poor and needy persons, and in destitute- 
circumstances; that the wife and children of said Bell were 
sick, and in need of medical attendance; that I called on 
the county physicians and they refused to go and visit and 
attend said cases. I further certify that before employing 
the said J. B. Fulton, I investigated said matter, and found 
said persons to be poor, and I did declare them to be pau-- 
pers, and employed him to attend them as such. 

“DANIEL FREEMAN, 
“Overseer of the Poor, Blakely Precinct.” 

The claim was rejected by the county commissioners.. 
The defendant appealed to the district court, where a ver- 
dict and judgment were given in his favor for the amount 
of the claim. 
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Before the trial of the cause in the district court, a mo- 
‘tion was made on behalf of the county to dismiss the ap- 
peal, the principal ground being that there was no legal 
bond given for an appeal, the obligors having signed the 
same immediately beneath the penal portion of the bond. 
‘The bond was duly approved and filed, and although it 
would be more formal if the signatures were beneath the 
conditions, it is valid if signed beneath the penalty. The 
law does not require it to be subscribed, but provides that 
‘the party appealing shall execute a bond to the county, ete., 
conditioned for the faithful prosecution of such appeal, and 
the payment of all costs that may be adjudged against the 
appellant. The evident intention of the parties being to 
authenticate the instrument as their act, the bond is a valid 
obligation, and the motion was properly overruled. Brown 
-on the Statute of Frauds (4th ed.), § 357, and cases cited. 

The principal objection, however, is that the county is 
not legally liable for the support of a person who is unable 
to earn a livelihood. 

Sections 1 and 2 of the act for the relief of poor per- 
sons provides for requiring their relatives to support them. 
‘Comp. Stat., chap. 67. 

Sec. 3 provides that when any such poor person shall 
not have any such relatives in any county of this state as 
are named in the preceding sections, or if such relatives 
shall not be of sufficient ability, or shall refuse to maintain — 
such pauper, then the said pauper shall receive such relief 
as his or her case may require out of the county treasury 
in the manner hereinafter provided. 

Sec. 4 provides that justices of the peace of each precinct 
-shall be overseers of the poor, and shall have exclusive 
‘superintendence of the poor in their respective precincts, 
except in corporate towns or cities, It is also provided 
‘that the county commissioners of their respective counties 
may employ a physician by the year to furnish such med- 
‘ical service as may be required by the poor of their county. 
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Sec. 5 requires the overseers of the poor in their respec-. 
tive precincts to provide for all such persons as are unable 
to earn a livelihood in consequence of any bodily infirmity, 
idiocy, or other unavoidable cause, the necessaries of life, 
ete. 

Sec. 11 provides that any person becoming chargeable as 
a pauper in this state shall be chargeable as such pauper 
in the county in which he or she resided at the commence- 
ment of the thirty days immediately preceding such person. 
becoming so chargeable. 

Sec. 12 provides what county shall be liable in case of 
non-resident paupers. 

Sec. 13 provides that if said pauper, by reason of sick-- 
ness or disease, or by neglect of the authorities of the coun- 
ty in which he or she resides, or for any other sufficient 
cause, cannot be removed, then the county taking charge 
of such individual may sue and recover from the county to 
which said individual belongs the amount expended in be- 
half of such pauper and in taking care of the same. 

Sec. 14 provides that, whenever any non-resident, or any 
other person not coming within the definition of a pauper,. 
shall fall sick in any county of this state, not having money 
or property to pay his or her board, nursing, or medical 
aid, it shall be the duty of the overseers of the poor of the- 
precinct where such person shall be to furnish such assist- 
ance to such poor person as they shall deem necessary, etc.. 
See. 21 provides that when a poorhouse is established and 
ready for the reception of poor persons, the powers of the: 
overseers shall cease, except as to particular cases which 
the court may deem prudent to put out under the provis- 
ions of this chapter, ete. 

It will be seen that the duty of maintaining paupers and 
persons not coming within the definition of paupers who. 
shall fall sick in any county of this state, and not having 
any money or property to pay his or her board, nursing, 
and medical aid, devolves upon the counties; in other: 
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-words, the statute makes the counties legally liable for the 
same. When a county has a poorhouse, paupers are to be 
kept there. But the statute does not prohibit aid in a 
proper case, even if the county has a poorhouse, as where 
the person requiring aid cannot be removed, or the relief 
required is merely temporary. The law must be so con- 
strued as to make it effective, otherwise it would be in the 
power of the authorities having charge of the poor to neg- 
lect or refuse to relieve the destitute. 

Our statute provides for two classes of persons. First, 
Paupers who if the county has a poorhouse are to be kept 
there. . Second, Poor persons who for the time being are 
unable to gain a livelihood from sickness or other cause, 
To such persons temporary relief may be given at their own 
homes. This seems to be provided for by sec. 18, which 
:authorizes an action by the county caring for a poor person 
against the county of his residence, which neglects to pro- 
vide for him. : 

In the case under consideration the testimony shows that 
four or five members of Beil’s family were very sick; that 
they were entirely destitute, and that it was necessary to 
-provide for them at once; that the overseer of the poor for 
the proper precinct called upon a member of the firm who 
were the county physicians, and stated the matter to him, 
-and requested him to attend this family, which he in effect 
refused to do. Medical aid seems to have been absolutely 
necessary, and the overseer believing from personal obser- 
vation that such was the case, employed the defendant. 
In this we think he was perfectly justified, and as the 
county physician had refused to attend, the county is liable 
for the reasonable value of the services. -As to the value . 
-of the services there seems to be no dispute. It is clear 
that justice has been done, and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. - 
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Anderson v. Cox. 


JAMES ANDERSON, PLAINTIFF IN ERROR, Vv. WILLIAM 
W. Cox, DEFENDANT IN ERROR. 


1. Witnesses. The credibility of witnesses is peculiarly a ques- 
tion for a jury. 


2. Principal and Agent. A landowner employed an agent te 
sell his real estate upon commission. The agent advertised the 
land at his own expense, and a neighbor seeing the advertise- 
ment directed a buyer to the farm, and thereby a sale of the: 
land was effected. There being a dispute as to the contract be- 
tween the landowner and agent, Held, That the sale being ef- 
fected through the agent’s advertisement constituted a strong 
equity in his favor. 


Error to the district court for Seward county. Tried 
below before Savip@e, J., sitting for Norvau, J. Cox 
was plaintiff there, obtaining judgment against Anderson. 


William Leese, for plaintiff in error, cited: McDonald 
v. Being, 5 N. W.R., 441. Chariton v. Wood, 11 Heisk., 
19. 1 Wait’s Actions and Defenses, 289, 


R. 8. Norval, for defendant in error, cited: Chilton v. 
Butler, 1 E. D. Smith, 150. Hanford v. Shapter, 4 Daly, 
243. Stewart v. Mather, 32 Wis.,344. Potvin v. Ourran, 
13 Neb., 303. 


MAXWELL, J. 


This is an action to recover commission for selling real 
estate. The plaintiff was the owner of a farm containing 
_ 240 acres, near Seward, and employed the defendant, who 

was a land agent at Seward, to sell it. There is a dispute 
as to the price at which it was to be sold, the plaintiff say- 
ing the price was $26 per acre, while the defendant con- 
tends it was $25 per acre. The defendant advertised the 
land by description in his real estate papers, and claims to 
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have pointed it out toa Mr. Nelson, who afterwards pur- 
chased it at $25 peracre. Mr. Nelson’s testimony is, that 
Mr. Cox did not point out the Anderson farm to him, but 
that he went to the house of a Mr. Smith, about two and 
one-half miles from Seward, and adjoining the Anderson 
farm,and Mr. Smith informed him that the Anderson farm 
was for sale; that he had seen the advertisement of it in 
his (Cox’s) paper. “TI says, how long ago, and he said a 
little in last week’s paper.” Nelson thereupon went to Mr. 
Anderson’s house and bought his farm at $25 per acre. 
The court below rendered judgment in favor of the defend- 
ant in error. 

The principal ground of error is, that the finding is 
against the weight of evidence. The case is peculiarly one 
for a jury to pass upon, as the principal question is the 
credibility of the witnesses. 

But if we exclude the testimony of the plaintiff and de- 
fendant, still the testimony of Mr. Nelson shows that he 
-was informed that the land in question was for sale through 
the advertisement of Mr. Cox. . This was published at his 
own expense, and the testimony shows was the means by 
which the sale was effected. This is not denied, and cer- 
tainly constitutes a strong equity in favor of Mr. Cox, 
whatever the contract may have been. There is no error 
in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


The other judges concur. 
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Hager v. Blake. 


ABRAM T. HAGER ET UX., PLAINTIFFS IN ERROR, V 
Mary J. BLAKE, EXECUTRIX, DEFENDANT IN ERROR. 


1. Usury. A provision in a promissory note to pay interest on in- 
terest overdue does not render the note usurious. 


2. Pleading: answer. An allegation in an answer that only a 
specified sum is due on the note in suit is a mere conclusion, and. 
does not of itself constitute a defense to the action. 


8. Interest. The rate of interest agreed upon ina written contract 
not in excess of that allowed by statute continues until payment.. 


Error to the district court for Fillmore county. Tried 
below before WEAVER, J. é 


J. W. Eller, for plaintiffs in error. 
John P. Maule, for defendant in error. 
MAXWELL, J. 


This is an action to foreclose a mortgage. A decree of 
foreclosure and sale was rendered in the court below, from 
which the defendants bring the cause here by petition in 
error. The defense is usury. 

It is alleged in the petition that “on the 20th day of 
December, 1876, Abram T. Hager made, executed, and 
delivered to the above named ‘Thatcher Blake his certain 
promissory note in writing, bearing that date, a true and 
correct copy of which, with all the credits and indorsements 
thereon, is hereby annexed, marked exhibit “A,” whereby 
for value received he promised to pay to said Thatcher 
Blake or order the sum of one thousand dollars, with in- 
terest on said sum at the rate of twelve per cent per annum 
from the date of said note until the same shall be paid,’” 
ete. We find no copy of the note attached as an exhibit. 
It is alleged that three years’ interest have been paid, and 
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that on the 9th day of August, 1877, Abram T. Hager and 
wife executed a mortgage upon certain real estate for the 
purpose of securing said note. Whether there was any 
consideration for this mortgage or not nowhere appears in 
the record, nor is the question raised. The defendants an- 
swered the petition, and allege in substance that the note 
shows on its face that the contract was usurious. <A copy 
of the note is set out in the answer, from which, in addition 
to what was stated in the petition, it appears that it was 
agreed that overdue interest was to draw interest, and that 
if default was made in the payment of the interest or any 
part thereof, the whole amount of principal and interest 
should become due. There is also an allegation that three 
several payments of interest of $120 each have been made. 
It is alleged that these amount to $366.30, but the state- 
ment of facts fail to show such payment. A demurrer to 
the answer was sustained, and this is the error complained 
of. To render a contract usurious, the contract itse]f must 
be tainted with the offense. Richards v. Kowntze, 4 Neb., 
200. Nichols v. Fearson, 7 Peters., 103. McGill v. Ware, 
4 Scam., 24. If the original contract does not provide for 
a higher rate of interest than the law authorizes, an agree- 
ment to pay interest on overdue interest will not render the 
original contract usurious. ‘The compound interest would 
be somewhat in the nature of a penalty for not paying the 
interest when due, but it is not usury. The question was be- 
fore this court in Weyrich v. Hobelman, 14 Neb., 432. In 
that case, it was agreed that after the maturity of the note 
it should draw interest at twenty-four per cent. The court 
held the penalty could not be recovered, and it did not con- 
stitute usury. No case has been cited holding that an 
agreement for compound interest constituted usury. In 
some of the cases it is said such agreemeuts savor of usury, 
and as a rule of public policy will not be enforced. 

In Wileoz v. Howland, 23 Pick, 169, it is said: “The 
result of the doctrines upon this subject seems to be that 
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-@ contract to pay compound interest is not usurious or void; 
that an agreement to pay interest annually or semi-annual- 
ly is valid and may be enforced by action; that a claim for 
interest on such interest is an equitable claim; but that on 
an action brought, interest will not be allowed on interest 
from the time it fell due, because it would savor of usury, 

. and because the holder of the note, by forbearing to call 
for his interest when it became due, shall be deemed to 
have waived his right to have the interest converted into 

- capital.” 

In Connecticut v. Jackson, 1 Johns. Ch., 18, Chancellor 
Kent, after an elaborate review of the authorities, held that in 
ordinary cases interest upon interest was not allowed. And 
this rule of law seems to be generally adhered to by the 
courts. The provision in the note for interest upon inter- 
est, therefore, cannot be enforced, but it does not taint the 
original contract with the vice of usury. 

Second. There is an allegation in the answer that only 
the sum of $634.30 is due upon the note. It is apparent, 
however, from the answer itself, that this result is reached 
by treating the note as tainted with usury, and deducting 
therefrom the three payments of interest. As in our view 
the note is not affected with usury, the objection is untena- 
ble. 

Third, It is claimed that after the note became due it 
drew interest only at the legal rate—seven per cent. This 
question was before this court in Kellogg v. Lavender, 15 
Neb., 256, and it was held that the contract rate continued 
until payment. There is no error in the record and the 

; judgment is affirmed. 


JUDGMENT AFFIRMED, 


‘THE other judges concur. 
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Atonzo R. GLEASON, APPELLANT, V. MARGARET J. 
GLEASON, APPELLEE. 


Divorce. Mere rudeness of language, petulance of manners, au- 
sterity of temper, or even occasional sallies of passion, if they do 
not threaten personal violence, do not constitute legal cruelty. 


AppEAL from the district court of Fillmore county. 
Heard below before Morris, J. 


Rushton & Mathewson and Lamb, Ricketts & Wilson, for 
appellant. 


John P. Maule and J. W. Eller, for appellee. 
MaxweELt, J. - 


This action was brought by the plaintiff against the de- 
fendant in the district court of Fillmore county for a di-~ 
vorce upon the ground of cruelty. On the trial of the 
cause, the court found for the defendant, and dismissed the 
action. The plaintiff appeals to this court, the principal 
ground of complaint being that the finding is against, the 
weight of evidence. 

It appears from the record that the plaintiff was married 
to the defendant in July, 1881, and that they lived together 
as husband and wife until March, 1883; that the plaintiff 
is 52 years of age, and the defendant about the same age. 
At the time of the marriage, the plaintiff had living with 
him a son about nine years old, and the defendant a little 
girl. These children and the plaintiff and defendant and 
a girl hired to do housework constituted the family. The 
principal acts of cruelty set out in the petition consist of 
vile, profane, abusive language by the defendant to the 
plaintiff, the charge of incest and abusive words to the 
plaintiff’s son. 
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Some of the acts charged if fully proved would be suf- 
ficient cause for a divorce. Kelly v. Kelly, 1 Pacific Re- 
porter, 194. Freeman v. Freeman, 31 Wis., 235. Wheeler 
v. Wheeler, 53 Iowa, 511. In the case last cited the | 
action was by the wife against the husband for a divorce 
because the defendant had become addicted to habitual 
drunkenness, and was guilty of such inhuman treatment as 
to endanger the life of the wife. The court say (page 692): 
“Taking into consideration the acts of personal violence, 
the foul language, and the defendant’s unfortunate habit 
[of becoming intoxicated], we cannot but think the plain- , 
tiff is entitled to a divorce on the ground of inhuman treat- 
ment endangering her life.” It is difficult to define what 
constitutes cruelty in the legal sense; but mere rudeness of 
language, petulance of manners, austerity of temper, or even 
occasional sallies of passion, if they do not threaten bodily 
harm, do not constitute legal cruelty. These are high 
moral offenses against the marriage relation, but they do 
not constitute that cruelty against which the law can re- 

lieve. Hwans v. Evans, 1 Hage. C. R. R., 35. Willard’s 
Eq., 661. 
In the case under consideration both the plaintiff ana 
- defendant appear occasionally at least to use profane and 
improper language, and both seem to give way to occasional] 
sallies of temper; but in our opinion the evidence fails to 
- establish cruelty. It is unnecessary to review the evidence 
.at length, nor would it subserve any good purpose to do 
so. There seems to be nothing to prevent the parties from 
living together again as husband and wife if each will ex- 
. ercise a reasonable degree of forbearance towards the other. 
There is no error in the record, and the judgment is af- 
_ firmed. 


JUDGMENT AFFIRMED, 


_Tue other judges concur. 
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Morrissey v. Kinsey. 


MicHAEL MorRIssEY ET AL., PLAINTIFFS IN ERROR, V. 
GerorcE A. KINSEY, DEFENDANT IN ERROR. 


Statute of Frauds. M. employed S. to do the carpenter work in 
and about the construction of certain buildings. S. employed 
K. to labor for him on said work. K. quit work, and stated to 
M. that he would work no more until he knew where his pay 
was coming from. M.in reply told K. that he wanted him to 
keep on with the work, and that he would see it paid for, pro- 
vided S. did not pay for it, and K. continued to work. Held, 
‘That the promise of M. was void under the statute of frauds. 


Error to the district court for Cass county. Tried be- 
low before Morris, J., sitting for Pounp, J. 


Crites & Ramsey, for plaintiffs in error, contended that 
the promise was one of suretyship or guaranty to answer 
for the default of Schindler, and therefore void unless in 
writing. Compiled Statutes, p. 287, § 8. Rose v. O’Linn, 
10 Neb., 364. Mallory v. Gillett, 21 N. Y., 412. The 
‘promise “to see it paid” was necessarily collateral. Skin- 
ner v. Conant, 2 Vermont, 453. Kinloch v. Brown, 1 Rich- 
cardson (S. Car.), 223. Conolly v. Kettlewell, 1 Gill (Md.), 
260. Steele v. Towne, 28 Vermont, 771. Throop on Ver- 
bal Agreements, § 185, and cases there cited. Thwaits v. 
Curl, 6 B. Monroe, 472. Hider v. Warfield, 7 Harris and 
Johnson (Md.), 391. Cropper v. Pittman, 13 Md., 190. 
Billingsly v. Dempewolf, 11 Ind.,414. Bresler v. Pendell, 
12 Mich., 224. Brown v. Weber, 38 N. Y., 187. 


M. O’Donahue, for defendant in error, cited cases re- 
ferred to in opinion. 


REEsE, J. 


This cause was tried in the district court upon an agreed 
statement, wherein the facts are stated at some length, but 
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which we think can be fairly abridged to the following: 
The plaintiffs in error employed one Schindler to do and 
cause to be done for them all the carpenter work in and 
about the construction of certain grain houses and elevators 
along the line of the B. & M. R. R. in Nebraska for a 
gross sum agreed to be paid him by them. ‘Schindler en- 
tered upon the performance of his contract, and in the 
prosecution of said work employed the defendant in error 
to labor for him thereon at carpenter work. After the 
plaintiff had worked for said Schindler some time on said 
grain houses and elevators, he went to one of the plaintiffs 
in error, and told him that he (defendant in error) was not 
going to work any longer for Schindler unless he knew 
where his pay was coming from. To which the defendant 
replied, saying he wanted defendant in error to keep on 
with the work, and that defendants would see it paid for, 
providing Schindler did not pay for it. Whereupon, de- 
fendant in error, relying on said promise, continued to 
work, and thereafter worked twenty-six days, which was 
of the value of seventy-one dollars and fifty cents. That 
Schindler has paid thereon the sum of twenty dollars; the 
plaintiffs in error, at Schindler’s request, have paid twenty- 
two dollars, and there is still due the defendant in error on 
account of said work the sum of twenty-nine dollars and 
fifty cents. The trial resulted in a finding for the defen- 
dant in error, and a judgment in his favor. The cause is 
brought into this court by petition in error. 

It is claimed by plaintiffs in error that the promise be- 
ing to answer for the default of Schindler is void by the 
statute of frauds, not being in writing, and this is the only 
question presented for decision. 

In Young v. French, 35 Wis., 116, it is said: “Where 
the party promising has for his object some benefit and ad- 
vantage accruing to himself, and on that consideration 
makes the promise, this distinguishes the case of an original 
undertaking from one within the statute;” and a large 
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majority of the cases which we have examined seem to fol- 
low this rule. But none of them are upon a case similar 
tu the one at bar. In fact, our attention has not been 
called to a similar case. 

In Clapp v. Webb, 52 Wis., 641, it is said the supreme 
curt of that state has repeatedly decided that “the alleged 
promise is within the statute unless it was founded upon a 
new and independent consideration passing between the 
newly contracting parties.” We conclude that if this case 
is taken out of the statute, it must be by virtue of a new 
and independent consideration passing between the parties, 
or by reason of some benefit and advantage accruing to 
ithe promisors, and that they on that consideration made 
the promise. It is claimed by plaintiff in error that the 
decision in Rose v. O’'Linn, 10 Neb., 364, virtually dis- 
poses of this case in his favor. Although there is, as we 
think, a difference between that case and this, as in that a 
part of the services had been rendered, and it was claimed 
that the plaintiffs in error agreed to “see” the whole bill 
paid ; yet the difference is so slight as not to be material, 
and the rule laid down in that case must govern this, 

The defendant in error claims that this case is similar to 
the case of Fitzgerald v. Morrissey, 14 Neb., 198, and the 
case of Clopper v. Poland, 12 Neb., 69, and that they are 
decisive of this. In the first case named, Morrissey had 
been working for a subcontractor on the grading of a 
railroad for Fitzgerald; the subcontractor had failed to 
pay Morrissey, and he, Morrissey, had determined to aban- 
don the work. Fitzgerald, who had a large amount of 
grading to do, then promised Morrissey if he would con- 
tinue to work on said grade for him, that, in addition to 
the usual and regular wages, he would pay Morrissey the 
amount due him from the subcontractor. In consideration 
of this promise, Morrissey began to work for Fitzgerald. 
It was claimed by Fitzgerald that the promise to pay the 
amount due from the subcontractor was within the statute 
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of frauds, and void, but it was held not to be so, which was 
clearly correct. It was a new and independent contract, 
founded upon a consideration. The amount promised 
Morrissey for his labor included the amount due him from 
the contractor. It was a direct promise founded upon a 
consideration to pay the debt. 

The case of Clopper v. Poland is based upon the same 
principle. Fleury & Company were indebted to Poland, 
and sold certain property to Clopper, and as a part of the 
purchase price of said property, Clopper agreed to pay the 
debt in question, and after paying a part of it, refused to 
pay the remainder for the reason that the promise was void,. 
not being in writing. This court held the promise good, 
as being a direct promise to pay the debt, founded upon a 
consideration. The payment of the debt did not increase 
the purchase price of the property, but was deducted from 
it. It was founded upon a consideration which could not 
be questioned, and the promise was an original one, and 
in no sense collateral. 

In the case at bar, Morrissey received nothing for his 
promise. There is no intimation that Schindler’s contract 
would not have been performed but for the work of de- 
fendant in error. Plaintiff in error could in no sense be 
the gainer by reason of the defendant in error continuing 
to work for Schindler. The promise was clearly unsup- 
ported by any consideration. Then again it was as clearly 
a collateral promise. It was to “see” the debt paid. In 
other words, to see that Schindler paid the defendant what 
he would owe him for his labor. But it is claimed that 
as defendant in error was laboring on buildings which 
plaintiffs in error owned, he was benefited by having de- 
fendant continue to work thereon. We cannot so view it. 
But if this is the case, the advantage or benefit is more re- 
mote than the advantage gained by Rose in the case of 
Rose v. O’ Linn, supra, for in that case the party for whose 
benefit the promise was made was the hired laborer of the 
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promisor, who certainly would be indirectly benefited by 
having his employe cured of his wounds by the surgeon to 
whom the promise was made. Yet that was held to be not 
enough to take the case out of the statute. With the ethics 
of the case we can have nothing to do. The promise was 
within the statute of frauds, and is void. The case must 
be reversed and a new trial ordered. 


REVERSED AND REMANDED. 


THE other judges concur. 


JAMES ROLFE, PLAINTIFF IN ERROR, V. THEODORE 
PILLOUD, DEFENDANT IN ERROR. 


1. Statute of Limitations: NEw PROMISE. A writing signed 
by the party, as follows: “Iam sorry that you have had to pay 
the notes of Frank Pilloud and myself, upon which you was se- 
curity for us. I can not at this time pay you the money, but 
propose to pay you my share, which I am told is about $413. I 
hope to be able to pay you soon, but I will let you know ina 
few days what I can do.” Held, To take the debt out of the 
statute of limitations. 


NEW PROMISE AFTER DEBT BARRED. A partial pay- 
ment, acknowledgment of the debt, or promise to pay, made after 
the debt is barred, will revive it. 


3. Practice: OPENING AND CLosinG. A defendant is not enti- 
tled to the opening and closing on a trial, unless he by his answer 
admits the allegations of the pluintiff’s petition and relies en- 
tirely upon matter of defense set up in his answer. 


VERDICT OF JURY. The verdict of a jury upon ques- 
tions of fact submitted to them is final, unless such verdict is 
manifestly wrong. ‘ 


ERROR to the district court for Douglas county. Tried 
below before NEVILLE, J. 
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C. A. Baldwin, for plaintiff in error, cited: Mayberry 
v. Willoughby, 5 Neb., 370. Johnson v. Ghost, 11 Id., 
418. Brenneman v. Edwards, 7 N. W. R., 621. Bell v. 
Morrison, 1 Peters, 351. 1 Smith’s Leading Cases, 714. 


Congdon, Clarkson & Hunt, for defendant in error. 
REEsE, J. 


On the twenty-first day of August, 1866, the plaintiff 
in error and one Frank Pilloud executed certain prom- 
issory notes to Brayley & Pitts, and for whom the defend- 
ant in error and L, Pilloud became surety. The notes 
were transferred to one W. Duntan, who obtained a judg- 
ment thereon against Frank Pilloud and the defendant in 
error for the sum of $593.85, on the tenth day of May, 
1871, in the state of Iowa, and which judgment the defend- 
ant in errorand Frank Pilloud paid. On the twenty-third 
day of August, 1876, the plaintiff in error signed an in- 
strument in writing, of which the following is a copy: 


“ August 23, 1876. 
“Mr. THEODORE PrtLoup—I am sorry that you have 
had to pay the notes of Frank Pilloud and myself, upon 
which you was security for us. I cannot at this time pay 
you the money but propose to pay you my share, which I 
am told is about $413. I hope to be able to pay you soon, 
but I will let you know in a few days what I can do. 
“JAMES RoLFE.” 


An action was brought in the district court, and upon 
trial, judgment was rendered in favor of the defendant in 
error. 

The question presented is, whether the foregoing letter 
is sufficient to take the debt out of the operation of the 
‘taiute of limitations. 
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Section 22 of the code of civil procedure is as follows: 
“Tn any cause founded on contract, when any part of the 
principal or interest shall have been paid, or an acknowl- 
edgment of an existing liability, debt, or claim, or any 
promise to pay the same shall have been made in writing, 
an action may be brought in such case within the period 
prescribed for the same, after such payment, acknowledg- 
ment, or promise.” 

_By an examination of the letter we find, Ist, an admis- 
sion that defendant in error had paid a debt upon which 
he was surety for the plaintiff in error, and that he could 
not at that time pay the defendant in error the amount so 
paid, but that he, plaintiff in error, proposed to pay his 
share (one-half), which he was informed was about $413, 
and which he hoped to be able to pay soon. It is fully 
proven that this letter referred to the debt for which this — 
action is brought, and it ,acknowledges an existing debt. 
It is as clearly a promise to pay the half (or share) of the 
amount paid by the defendant in error. 

While the statute requires an acknowledgment or prom- 
ise, yet it is not necessary that either the word “acknowl- 
edge” or “ promise” should be used by the party making 
the acknowledgment or promise. If the writing, by a 
reasonable and proper construction, amounts to an acknowl- 
edgment or promise it is sufficient. 

The statute does not attempt to define the form of the 
acknowledgment or promise, but simply declares that if an 
acknowledgment or promise is made, the action may be 
brought within the time specified after it is made. 

The plaintiff in error claims that as the debt was barred 
at the time of the promise, it could not be revived by any 
acknowledgment or promise, that by virtue of the statute 
the debt is extinguished and cannot be revived. To this 
we cannot agree. Section 6 of the code provides that 
“eivil actions can only be commenced within the time pre- 
scribed ” in this title, and section 22 in treating of actions 
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founded on contracts provides that “when any part of the 
principal or interest shall have been paid,” or an acknowl- 
edgment or promise shall have been made in writing, an 
action may be brought within the period prescribed, “after 
such payment, acknowledgment, or promise.” The evident 
intention of the legislature was that an action might be 
commenced within the time prescribed, after the payment, 
acknowledgment, or promise, without reference to the time 
when the pay ment, acknowledgment, or promise was made. 
There is an apparent conflict of authority upon this point, 
‘but, from the examination which we have been able to 
make, we think that in most instances where courts have 
held as claimed by the plaintiff in error, it has been upon 
the peculiar wording of the statutes. The weight of au- 
thority is clearly with the views above expressed. 

There are other assignments of error which require a 
passing notice. It is insisted by the plaintiff in error that 
he should have had the opening and closing of the case on 
the trial. We doubt not he might have been entitled to 
that privilege had the issues been differently formed. To 
them we must look. It is true the answer admits the exe- 
cution of the notes, and “admits that his name is signed to 
the paper, a copy of which is attached to the plaintiffs pe- 
tition,” but alleges that each and every allegation and aver- 
ment in said petition contained, not expressly admitted to 
be true, “are untrue, and he denies the same, each and 
every of them.” This was evidently done to place the 
burden of proof upon the defendant in error in the matter 
of the allegations thus denied, and the ruling of the court 
was right. 

Again it is claimed that the plaintiff in error did not 
understand the contents of the letter when he signed it, and 
that he did not know it contained a promise to pay. This 
question was submitted to the jury, and, while the testi- 
mony was conflicting, there is sufficient to sustain the find- 
ing, and the verdict will not for that reason be set aside. 
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In our examination of this record, we find that the court 
instructed the jury as follows: 

“5th. Should you find for the plaintiff, your verdict 
will be for a sum equal’ to one-half of the judgment ren- 
dered against plaintiff and said Frank Pilloud, in Iowa, 
with interest from that date, to-wit, the 10th day of May, 
1871. 

“6th. You are instructed to compute interest at sever 
per cent per annum should you find it necessary to compute 
interest.” 

The amount of the judgment as alleged in the petition 
and admitted in the answer was $593.85; one-half of which 
would be $296.92. The interest upon this amount for 
eleven years and seven months, the length of time for 
which interest should have been computed, is $230.69, 
which, added to one-half of the judgment, makes a total of 
$527.61, for which judgment should have been rendered; 
but the jury by their verdict found the amount to be 
$595.13, which is $67.52 more than it should have been, 
and to that extent the damages are excessive, and the judg- 
ment will for that reason be reversed and a new trial or- 
dered unless the defendant in error enter a remittitur in 
this court of said amount within thirty days from this date. 
If such remittitur is filed within said time, then the judg- 
ment of the district court will be affirmed. The costs in 
this court are taxed to the defendant in error. 


JUPGMENT ACCORDINGLY. 


THE other judges concur. 
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Nancy J. BoULWARE, PLAINTIFF IN ERROR, V. THE 
County oF OTOE, DEFENDANT IN ERROR, 


1. Summons: INDORSEMENT. In actions other than for the re- 
covery of money only no indorsement of the summons is neces- 
sary. 


But where an unnecessary indorsement is 
made, if it states the nature of the relief demanded in such gen- 
eral terms as will apprise the person served of the prayer of the 
petition, it is sufficient. 

Error to the district court for Otoe county. Tried be- 

low before Pounn, J. 


S. H. Calhoun, for plaintiff in error, 
Watson & Wodehouse, for defendant in error. 


REESE, J. 


This action was brought by the defendant in error against 
the plaintiff in error in the district court of Otoe county to 
foreclose a tax lien on the real estate described in the de- 
fendant’s petition. A summons was issued and duly served 
upon the plaintiff in error. 

The summons was indorsed as follows: “The plaintiff 
in this action seeks to foreclose its lien for taxes on lots 
fourteen (14) and fifteen (15) in Kearney City, now a part 
of Nebraska City, in Otoe county, for the sale of 1879 and 
for all prior and subsequent taxes due thereon, and for 
equitable relief.” 

The plaintiff in error appeared specially for the purpose 
of challenging the jurisdiction of the court on the ground 
that the summons was defective, but in her motion pointed 
out no defects therein. The motion to quash the summons 
was overruled, and the plaintiff in error making no further 
appearance, a decree was entered in accordance with the 
prayer of the petition. She now brings the case into this 
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court by petition in error, alleging as the sole ground of 
error the action of the district court in overruling her mo- 
tion to quash the summons. 

The defect in the summons relied on is, that the indorse- 
ment on the summons did not state any amount claimed. 
It is conceded that no indorsement was necessary, but it is 
claimed that inasmuch as one was made it should have 
been sufficiently complete to have advised the plaintiff in 
error of all the relief prayed for. In this we think the 
plaintiff in error is correct, and this court has so held in 
Watson v. McCartney, 1 Neb., 131. 

But we think the plaintiff’s objection to the summons in 
this case is not well taken. It is true no indorsement of 
the summons was necessary, the action not being one for 
the recovery of money only, but the fact that one was made 
can work no injury to the plaintiff in error unless she was 
misled thereby to her prejudice. It seems to us that noth- 
ing of this kind can be claimed. The indorsement was 
general, and covers in apt words all the relief prayed for 
in the petition, and we think was not susceptible of any 
construction prejudicial to the plaintiff in error. 

The ruling of the district court is affirmed. 


DECREE AFFIRMED. 
THE other judges concur. 


Harcoop Prow CoMPANY, PLAINTIFF IN ERROR, V. 
Enisoa L. Martin anp George D. Nosie, DE- 
FENDANTS IN ERROR. 


Practice. Upon the facts stated, Held, To be no error in the case, 
and the judgment affirmed. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 
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THE case was one where Martin & Noble, defendants, 
made an agreement with plaintiff for the purchase of plows, 
which was carried out and an alleged settlement made by 
the agent of plaintiff and Noble, one of the defendants. 
Suit was brought to recover the amount due according to 
said settlement. Defendants plead payment, “that said 
defendants did, before the commencement of this suit, 
to-wit, on the — day of , A.D. 188-, pay to said plain- 
tiff the sum of $—, in said petition demanded, together 
with all interest at that time due thereon,” etc. Under 
this plea evidence of payment by delivery of notes and ac- 
counts was given. Verdict for defendants. 


John P. Maule, for plaintiff in error. 


Rushton & Mathewson, for defendants in error. 
Coss, Cu. J. 


The main question presented by the record in this case 
is, whether the delivery by the defendants in error to the 
‘plaintiff in error of certain notes and accounts was made 
by them and received by the plaintiff in error as payment 
and in full satisfaction of its demand against them, or was 
made by them and received by it as collateral security for 
their indebtedness only. 

This question seems to me to have been fairly submitted 
by the instructions of the court to the jury, and indeed no 
exceptions are taken to the instructions. . The point is made 
that evidence of payment was not admissible under the 
pleadings; but upon this point I think the pleadings suffi- 
cient to let in evidence of payment. The authorities cited 
by counsel for defendants in error are ample upon that 
point. As to whether there was sufficient testimony of the 
loss of the letter from plaintiff in error to defendants in 
error to admit of the introduction of evidence of its con- 
tents, in all such cases a wide latitude of discretion must 
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necessarily be left to the trial court. It is, ordinarily, 
quite impossible to spread upon a bill of exceptions a suffi- 
ciently lucid statement of all the circumstances to enable a 
reviewing court to see with certainty that a trial court has 
abused this discretion. In this case it seems that the letter 
in question had been left with the county judge at the first 
trial. Those who had an interest in the preservation of 
that letter had a right to rely upon its being preserved by 
the county judge, and forwarded to the clerk of the district 
court with the papers in the case; or at all events it is evi- 
‘dent that they did rely upon that; and it does not appear 
that defendants in error or their counsel were aware of the 
-disappearance of the said letter until after the case was put 
upon trial. Such being the case, it does not appear but 
that all the search was made for the letter that could have 
‘been reasonably required. 

Considerable stress is laid by plaintiff in error upon 
what it claims to be the presumption that whatever notes 
‘were turned over to plaintiff in error by defendants in er- 
. ror were delivered in accordance with the terms of the con- 
tract. It certainly makes no difference whether such pre- 
sumption be held to have originally prevailed or not, if 
there were sufficient of them received by the plaintiff in 
error to balance the indebtedness of the defendants in er- 
ror. This settlement and turning over of notes was be- 
tween three and four years prior to the suit. The receipt 
and retention of such notes for that length of time, whether 
they were collected or collectible or not, was sufficient to 
raise the presumption that they were taken in payment. 

Upon a review of the whole case, it seems to me that 
justice was done by the verdict of the jury, and that no suf- 
ficient reason is presented for the disturbance of such ver- 
dict. The judgment of the district court is therefore af- 
firmed. 

JUDGMENT AFFIRMED. 

THE other judges concur. 
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OrLaNDo DurcHer, Homer DutcHEer, AND PETER 
DUTCHER, PLAINTIFFS IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


1. Objections to Evidence. Generally, this court will not con- 
sider an objection to the admissibility of testimony unless the 
objection was made at the trial, and the ruling of the trial court 
thereon excepted to. 


2. Criminal Law: EVIDENCE. Where there is distinct evidence 
of each material fact necessary to establish the guilt of the ac- 
cused legally before the jury, a verdict against him will be up- 
held, although such testimony may be contradicted by other 
witnesses. 


3. A Motion for a New Trial is indivisible, and when made 
jointly by two or more parties, if it cannot be allowed as to all, 
it must be overruled as to all. 


Error to the district court for Holt county. Tried be- 
low before BARNES, J. 


H. M. Utley, for plaintiffs in error. 


Isaac Powers, Jr., Attorney General, for the State. 
Coss, Cu. J. 


The plaintiffs in error were indicted in the district court 
of Holt county, under sec. 26 of the criminal code, which 
reads as follows: “If three or more persons shall assemble 
together with intent to do an unlawful act with force and 
violence against the person or property of another, or to do: 
any unlawful act against the peace, or being lawfully as- 
sembled shall agree with each other to do apy unlawful act 
as aforesaid, and shall make any movement or preparation. 
therefor, the persons so offending shall be fined in any sum 
not exceeding one hundred dollars, and be imprisoned in 
the jail of the county not exceeding three months.” Upon 
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trial they were found guilty and sentenced to pay a fine of 
one hundred dollars and costs, to reverse which judgment 
they bring their case to this court. 

The first point made by plaintiffs in their brief is upon 
alleged errors on the part of the district court upon the 
trial of the cause. This is rather a general criticism upon 
the course of the court in that behalf, no specific instance 
of ruling being pointed out. And, upon a careful reading 
of the bill of exceptions, I fail to find a single question put 
to a witness by counsel for the state, objected to by counsel 
for the defendants, the objection overruled by the court, 
and defendants excepting to such ruling, and the question 
answered by the witness, where the answer could possibly 
have been prejudicial to the defendants. 

The second point is, that the motion of defendants for a 
new trial should have been allowed, for the reason that the 
verdict was unsustained by the weight of evidence, ete. It 
has often been said here, and it seems that it cannot be too 
often repeated, that this court cannot reverse a judgment 
merely upon the weight of evidence, and it is equally true 
that a trial court ought not to set aside a verdict of a jury 
upon that ground alone. To establish the rule that it may 
do so, would be to make the court and not the jury the 
judge of the facts as well as of the law. If there is dis- 
‘tinct evidence of each material fact necessary to establish 
the guilt of the accused legally before the jury, then a ver- 
dict against him must staud, although such testimony may 
be contradicted by never so many witnesses, and never so 
many circumstances may conspire to discredit it. All of 
these should be weighed by the jury in making up their ver- 
dict, but not by the cour’ for the purpose of setting it aside. 

Third, The rather novel objection is made to the in- 
structions that, while they were not excepted to, and coun- 
sel expressly states that he believes that they state the law 
correctly, “but being all given in the affirmative, cannot 
but lead the jury to believe that the court considered the 
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parties guilty, and thus mislead them,” ete. Why or how 
the use by the court of the affirmative rather than the neg- 
ative form of expression in the construction of its charge 
could even tend to convey the impression to the jury that 
the court believed the defendants guilty does not appear. 
Neither is the stricture upon the instructions true in point 
of fact. The sixth instruction is as follows: “6. If the 
testimony fails to convince you beyond a reasonable doubt 
that the defendants did perform the acts charged in the in- 
dictment, or participate therein, you will find the defend- 
ants not guilty.” 

Upon the whole, I think that the instructions of the 
court, as well as its rulings in refusing the instructions. 
prayed by defendants, with the exception hereinafter speci- 
fied, must be approved. 

There is but one charge contained in the indictment. 
That is, of unlawfully and riotously assembling together: 
with intei t to do an unlawful act with force and violence: | 
against the person and property of the person therein 
named. Under this charge, the only thing susceptible of 
substantive proof is generally the fact of the assembling 
together of three or more persons. It may be observed 
that the words “unlawfully and riotously” are probably 
borrowed from the form of an indictment (for riot) at com- 
mon law, and are quite unnecessary in an indictment under 
section 26 of the criminal code. But the intent with which 
such persons assemble together is the vital part of the 
charge; and in it consists the very essence of the offense, . 
and this intent can generally only be proved by a cousid-. 
eration of the time, place, and circumstances of such as- 
sembling, and the acts and speech of the persons so assem- 
bled. So it must be apparent that there was but one issue 
presented by the defendant’s plea of not guilty. It must 
also appear that no case for special findings is presented. 
by this trial, even if a special verdict be allowable in any: 
criminal case under our system. 
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I think that the district court should have given instruc- 
tion number 6 of defendants’ prayers, and had thie defend- 
ants, Peter Dutcher and Homer Dutcher, moved for a 
new trial separate from the defendant Orlando Dutcher, I 
think that they would have been entitled to it solely on 
the ground of the refusal of the court to charge the jury as 
requested in said 6th prayer, that the admissions or state- 
ments of Orlando Dutcher not made in their presence- 
nor assented to by them should not be considered as evi- 
dence against them. But no separate motion for new trial 
_ was made; and, as we held in the case of Long v. Clapp 
at the present term, 15 Neb., 417, a motion for a new 
trial which cannot be allowed as to all the parties therein. 
must be denied. The judgment of the district court is- 
affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


Witiiam T. DoNovAN, PLAINTIFF IN ERROR, V. RUFUS. 
YARD, DEFENDANT IN ERROR. 

Conflicting Testimony. Where there is a direct conflict in the 

testimony, and the only question presented is the credibilty of 


witnesses, the verdict of a jury will not be disturbed. 


Ernor to the district court for Lancaster county. Tried. 
below before Pounp, J. 


J. H. Foxworthy, for plaintiff in error. 


A. J. Sawyer, for defendant in error. 
5 
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Kearney County v. Tuttle. 
Reese, J, 


The only question before the court in this case is whether 
or not the verdict is supported by the evidence. All that 
need be said is that although the testimony is not entirely 
satisfactory still we think it sufficient to sustain the finding 
of the jury. The question involved is a question of fact, 
and to a great extent depends upon the degree of credit to 
be given to the witnesses. The testimony of plaintiff’s 
witness is in direct conflict with the testimony of the de- 
fendant, and it is evident that both cannot be trne. This _ 
being the case, the jury were the sole judges of their credi- 
bility, and the verdict must stand. O'Leary v. Iskey, 12 
Neb., 1386. High v. Merchants’ Bank, 6 Neb., 155. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


KEARNEY COUNTY, PLAINTIFF IN ERROR, V. SMITE P, 
TUTTLE AND SIDNEY BAKER, DEFENDANTS IN ERROR. 


‘County Boards: EXAMINATION OF TREASURER’S ACCOUNTS. 
County commissioners have authority under section 160, chapter 
77, of the Compiled Statutes, to employ competent persons to ex- 
amine the accounts of the county treasurer, when in their opin- 
ion it is necessary to do so. And they are the sole judges as to 
when the necessity exists. 


Error to the district court for Kearney county. Tried 
‘pelow before Gasiin, J. Action against the county for 
-services rendered in examination of accounts of the treas- 
wurer. 


JANUARY TERM, 1884. 35: 


Kearney County v. Tuttle, 


Joel Hull, for plaintiff in error. 
Stewart & Wood, for defendant in error, 
REEss, J. 


As we understand the record in this case, the only ques-- 
tion before the court is as to whether the board of county 
commissioners of Kearney county had authority to employ 
the defendants in error to examine the accounts of the- 
county treasurer. The resolution adopted by the board 
on the 15th day of February, 1882, specially employing: 
them, and agreeing to pay them reasonable compensation 
for their services, was introduced in evidence and followed: 
by proof that the services were performed and their value. 
The cause was submitted to a jury, who found for the de- 
fendants in error. 

The questions involved have already been decided by 
this court in the case of Gilbert L. Laws v. Harlan Coun-- 
ty, 12 Neb., 637, and we are fully satisfied with the de- 
cision in that case. The question of the propriety of the- 
action of the county commissioners is one with which we: 
have nothing to do. 

Section 160, chapter 77, of the Compiled Statutes gives. 
to the board the power to make the appointment “when 
the same shall appear to be necessary” in their “ opinion.” 
They must be the sole judges as to when the necessity ex- 
ists. While it is true that county boards should exercise- 
a great degree of caution in entering into contracts of this 
kind, yet it is a necessary power placed in their hands, and: 
so long as exercised honestly the courts will not interfere.. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judyes concur. 
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THE StaTE oF NEBRASKA, EX REL. JOHN W. BURNSIDE, 
PLAINTIFF, V. AUSTIN ARNSBERGER, DEFENDANT. 


Quo Warranto: JUDGMENT OF OUSTER. Upon the facts found by 
the referee in this cause, the correctness of which is not ques- 
tioned, judgment of ouster is rendered. 


ORIGINAL action in nature 6f quo warranto. 
W. &. Morlan, for relator. 


John Dawson, Laird & Smith, and Walter J. Lamb, for 
respondents. 


REESE, J. 


This is an original proceeding by the relator, who, on 
the 31st of January, 1882, filed an information alleging in 
substance that he had been duly elected to the office of 
-eounty treasurer of Harlan county at the general election 
held on the 8th day of November, 1881, but that the 
respondent, by reason of fraudulent and illegal votes cast 
at certzin precincts in said county, had received the cer- 
tificate of election, qualified, and was illegally holding said 
office. The issues were formed, and the cause referred to 
J. McNeny, with instructions to find and report to this 
court the facts in the case. 

On the 3d of September, 1883, the referee filed his re- 
port, a transcript of the evidence, and his finding of facts. 
‘The testimony is very voluminous, covering from two to 
three thousand pages of manuscript, and as no assignments 
-of error or briefs have been filed, and the attention of the 
court has not been called to any erroneous tindings of the 
referee, we shall be content with the facts as found and re- 
ported by him. 

The material and decisive findings of the referee are as 
follows: 


JANUARY TERM, 1884. 37 
State v. Barnes, 


“1st. I find, as conclusions of fact, that at the general 
election held on the 8th day of November, 1881, in Har- 
lan county, Nebraska, Austin Arnsberger, the defendant 
herein, received for the office of county treasurer of said 
Harlan county five hundred and fifty-four (554) legal votes, 
and that the relator, John W. Burnside, received for said 
office of county treasurer of said Harlan county five hun- 
dred and seventy (570) legal votes. 

“2d. I therefore find that at said general election held 
in Harlan county, Nebraska, on the 8th day of November, 
1881, the said John W. Burnside was duly elected treas- 
urer of said Harlan county, Nebraska.” 

The remaining findings by the referee are confined to 
the matter of giving the names of the persons who cast the 
illegal votes for the respective parties, which were counted, 
and the further fact that “there is no evidence of fraud 
and mal-conduct practiced by the judges and clerks of elec- 
tion at the general election in Alma precinct, * * 
sufficient to warrant the throwing out and rejecting of the 
poll and vote of said precinct.” 

The truth of these findings being conceded, but one thing 
is left for the court to do in the cause, which is to render 
judgment of ouster against the defendant, and that the re- 
lator be installed in said office. 


JUDGMENT ACCORDINGLY. 


‘THE STate or NEBRASKA, EX REL. M. S. CREssMAN, 
PLAINTIFF, V. JoHN B. BARNES, DEFENDANT, 


1. Bill of Exceptions: AUTHORITY TO SETTLE AND ALLOW. 
“The judge who heard or tried a case’’ in the district court has 
authority to settle and allow a bill of exceptions in a case tried 
before him after the expiration of his term of office. 
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: MANDAMUS, Such judge having the power or authority: 
to act, the law makes it his duty.to exercise the authority, and. 
in a proper case a writ of mandamus will issue requiring him to- 
act. 


ReEEsE, J. 


This is an application to this court, in the exercise of” 
its original jurisdiction, for a writ of mandamus directed: 
to the Hon. John B. Barnes, formerly judge of the seventh. 
judicial district, requiring him to settle a bill of exceptions. 
in a cause tried before the district court of Cuming county,, 
of which he was judge. 

It is alleged on the part of the relator, and not contro-. 
verted by the respondent, that the cause was tried before- 
the respondeny, sitting as the court, on the 4th day of De- 
cember, 1883, the trial resulting adversely to the relator,. 
who was the plaintiff in said cause, the respondent being: 
at said time the legally elected, qualified, and acting judge- 
of the district in which said court was held, and that said 
trial was concluded on the 6th day of said month; that 
forty days were given to the relator in which to prepare 
his bill of exceptions, and court thereupon adjourned sine: 
die. Within the forty days so fixed by the court; the bill. 
of exceptions was prepared and submitted to the defendants 
in said cause, who proposed certain amendments, and re- 
turned it to the relator, who, within the time fixed by law, 
presented the proposed bill and amendments to the respon-. 
dent, with the request that he settle and allow the bill. 
The respondent’s term of office having now expired, he 
declined acting in the matter for the reason that he had no. 
power so to do, he being now divested of his judicial au- 
thority. The respondent being willing to perform his 
duty, but doubting his authority to act, seeks the advice of 
this court as to his duty in the premises. 

Section 311 of the civil code provides, among other 
things, that the bill of exceptions must be reduced to writ~ 
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ing within such time as the court may fix, not exceeding 
forty days from the final adjournment of the court, and be 
submitted to the adverse party for examination and amend- 
ment if desired. Within ten days after such submission, 
the adverse party may propose amendments thereto, and 
return the bill, with the proposed amendments, to the at- 
torney for the party desiring the settlement and allowance 
of the bill, Within ten days thereafter, the party seeking 
the settlement of the bill must present the same, with the 
proposed amendments, “to the judge who heard or tried 
‘the case,” for settlement and allowance. 

It is conceded that if the respondent has no authority to 
act, the relator is without a remedy, and the decision of 
the district court cannot be reviewed, no other person hav- 
ing authority to settle the bill, as the conditions which re- 
-quire the clerk to settle it do not exist. Schaffroneck v. 
Martin, 9 Neb., 38. 

The duty of settling bills of exceptions in this state is 
statutory, and is conferred on no one except the judge who 
heard or tried the cause and the clerk of the court in which 
the cause was tried. Prior to the passage of the act allow- 
ing the extension of time in which to settle bills of excep- 
tions, it was necessary that they be settled at the same term 
at which the trial took place. Gen. Statutes, § 308 of the 
code of civil procedure. By section 311, Ib., it was pro- 
vided that the bill of exceptions must be signed by “the 
court.” It will be perceived that the law as it now stands 
differs materially from the law as it existed prior to the 
act of 1877. Under the law as it then stood the bill had 
to be allowed by “the court” during the term at which 
the decisioizx was made. Under the law as it now stands 
‘time may be granted beyond the term, and the duty of al- 
lowing the bill devolves upon the judge who tried the 
“cause. : 

The object of the legislature in amending the law was, 
evidently, to secure to litigants the right of having proper 
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and correct bills of exception duly certified, not by the- 
court, but by the judge, if living and able and within the 
district, but in case of his death, absence, or physical disa- 
bility to act, then by the clerk. The duty of settling the 
bill now being imposed upon the person “who heard or: 
tried the case,” it seems clear to us that the duty attaches 
to the incumbent at the time of the trial and continues un- 
til it is performed, subject to the exceptions contained in 
the statute. 

In The State, ex rel., v. Stearns, 11 Neb., 106, this court,. 
- in referring to special county commissiouers, has said: 
“They accepted the office * * * and took an oath to- 
faithfully discharge the duties thereof. One of the duties 
imposed upon them was that of canvassing the votes of the- 
first election, ‘This they have not done.” A mandamus 
was granted, after their term of office had expired, requir-. 
ing them to reassemble and recanvass the vote. We fail 
to see where this case differs in principle from that one. 

In Davis v. The Village of Menasha, 20 Wis., 205, Cole,. 
J., writing the opinion of the court, in stating that it is es- 
sential for the judge who tried the cause to seitle the bill,. 
uses the following language: “He knows what took place- 
on the trial, what questions of law were raised and decided,. 
and seems to be the most suitable person to settle the ex- 
ceptions for the review of the appellate court. In this 
state it has been the common practice for the judge who- 
tried the cause to settle the bill of exceptions, even after- 
his term of office, and we can see no objection to his doing 
so.” 

And in Halle v. Haselton, 21 Wis., 322, the same learned’ 
judge says: “It seems that the bill of exceptions was set- 
tled and signed by Judge Noggle after his term of office: 
had expired. And it is said that a circuit judge, after his. 
term of office expires, has no right or authority to settle a 
bill of exceptions in a case tried before him. In Fellows: 
v, Tait, 14 Wis., 156, it was stated that the practice in this 
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‘state has been for the person before whom the cause was 
tried to settle the bill of exceptions, although he was no 
longer judge. We cannot perceive any valid objection to 
this practice, and indeed, unless the judge who tried the 
cause is sometimes permitted to settle a bill of exceptions 
-after his term of office expires, it would deprive a party of 
the benefit of an appeal to this court.” See also Galbraith 
o. Green, 13 Serg. & Rawle, 85. 

Counsel for respondent has referred to a number of de- 
‘cisions from which it is claimed a different conclusion 
should be drawn, but in view of our statute we can adopt 
no other conclusion than that it is the duty of “the judge 
who heard or tried the case” to settle and allow the bill if 
presented within the time prescribed by law, without ref- 
erence to whether his term of office has expired or not, and 
that a bill settled by him after the expiration of his term 
of office is legally settled. 

A peremptory writ of mandamus is therefore granted 
requiring the respondent to settle aud allow the bill accord- 
ing to the facts. By the court, 


WRIT ALLOWED. 
Lamb, Ricketts & Wilson, for the relator. 


John D, Howe, for the respondent. 


Paruip ASCH, PLAINTIFF IN ERROR, V. SAMUEL WILEY, 
DEFENDANT IN ERROR. 


a. Appeal: APPROVAL OF BOND. Where an appeal is sought to 
be taken from the judgment of a county judge, and appellant 
files his appeal bond in the proper amount, with two sureties, 
within the time required by law, the acceptance of such bond 
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by the county judge and spreading it upon the docket is a suffi- 
cient approval of the bond, unless the party desiring to take the 
appeal is notified of the fact that the county judge refuses to- 
approve the bond and sureties. 


: PRACTICE: WAIVER. Where such a bond is filed, and 
afterward, and before the transcript is filed in the district court, 
the appellant procures additional and satisfactory sureties, if the 
transcript is filed in the district court in the proper time, and 
both parties appear and by agreement the time for filing the pe- 
tition by the appellee is extended beyond the time fixed by law 
for filing the same, the appellee cannot remain silent until he is. 
in default for want of a petition and then dismiss the appeal 
because the bond was not filed with the county judge within 
the time required by law. 


Error to the district court for Stanton county. Tried 
below before BARNES, J. 


Brome & Durland, for plaintiff in error, cited: Irwin 
v. Bank of Bellefontaine, 6 Ohio State, 81. Oreighton v. 
Harden, 10 Ohio State, 579. Robinson v. Chadwick, 22 
Ohio State, 527. Watts v. Shewell, 31 Ohio State, 331. 
O’ Dea v. Washington Co., 3 Neb., 118. Casey v. Peebles, 
13 Neb., 7. 


John A. Ehrhardt, for defendant in error, cited: Strang 
v. Keith, 1 Oregon, 312. Cockrill v. Owens, 10 Mo., 287. 
Adams v. Wilson, Id., 341. Covell v. Mosely, 15 Mich., 
515. . ; 


REESE, J. 


The only question presented in this case is as to whether 
the district court erred in sustaining a motion to dismiss 
the appeal from the judgment of the county court. 

The cause was tried in the county court of Stanton 
county, on the fifteenth day of February, 1882, and judg- 
ment rendered in favor of the plaintiff in the cause. On 
the twenty-fifth day of February, 1882, the defendant in 


JANUARY TERM, 1884. 43 


Asch vy, Wiley. 


that court filed his appeal bond with two sureties. The 
filing of the hond is recited in the docket of the county 
judge, as follows: “And now, on this twenty-fifth day of 
February, 1882, comes the defendant and files the follow- 
ing bond for an appeal before me, Joseph Johnson, county 
judge of Stanton county, Nebraska.” The bond is then 
copied in the docket, and is followed by this endorsement: 
‘Executed in my presence and signed as above, but not 
-approved, this twenty-fifth day of February, 1883.” On 
the back: of the bond is the following endorsement: “This 
bond was signed by Thomas Kingston on the twelfth day 
-of May, and was then approved by me. Joseph Jolson, 
county judge.” 

The transcript was filed in the district court on the first 
day of the following term, which was on the twenty-sixth 
.day of September, 1882, and on that day the parties ap- 
peared, and the plaintiff was allowed sixty days in which 
to file his petition. The defendant was allowed thirty 
-days thereafter in which to answer, and the cause was con- 
tinued, as shown by the journal of the court. 

The plaintiff failed to file his petition within the time 
allowed by the court, but on the twelfth day of the follow- 
‘ing December filed a motion to dismiss the appeal, for the 
reason that the defendant failed to file the undertaking 
‘avithin the time provided by law. The motion was sus- 
tained and the appeal dismissed. In this we think the dis- 
trict court erred. The record shows that an appeal bond, 
in proper form, with two sureties, was presented to the 
-eounty judge within the time requived by law for taking 
the appeal; that it was accepted by him, filed, and spread 
upon his docket. If the bond did not comply with the 
requirements of the law it was the duty of the county judge 
-to refuse to receive it and notify the party seeking to take 
the appeal of the fact, in order that he might at once pro- 
cure the necessary sureties. There is nothing in the record 
to show that he had any notice of the action of the county 
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judge until the twelfth of May, when he procured the ad- 
ditional signer. 

There is another reason why the motion should have 
been overruled. If the defendant in error, plaintiff be- 
low, intended to make any objection to the manner in 
which the appeal was taken, he should have done so before 
any other action was taken in the cause. The record 
shows his appearance in the cause in the district court, 
that he procured an extension of time beyond that fixed 
by statute in which to file his petition, that the time thus 
fixed by the court was allowed to expire, and while he was 
in default for want of a petition he filed the motion to dis- 
miss. ‘This was too late. 

In Goodrich v. The City of Omaha, 11 Neb., 207, Cons, 
J., in writing the opinion, quotes with approval from the 
case of Matson v. Connelly, 24 Tl., where it is said: “ Er- 
ror having been joined, the motion to dismiss the appeal 
comes too late. It would have prevailed if made at the 
first instance, as the judgment does not amount to twenty 
dollars.” 

The judgment of the district court is reversed, the appeal 
reinstated, and the cause remanded for further proceedings 
in accordance with law. 


REVERSED AND REMANDED. 


THE other judges concur. 


Rozert A. Barry, ADMINISTRATOR, ETC., APPELLANT 
AND PLAINTIFF IN ERROR, V. THE BoARD oF County 
COMMISSIONERS OF ADAMS COUNTY ET AL., APPEL- 
LEES AND DEFENDANTS IN ERROR. 


Corporations: JOINT STOCK COMPANY: CONVEYANCE OF PROP- 
ERTY. Certain owners in severalty of a tract of land laid the 
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same off into a town site, and organized a company to sel] the 
lots. There was no conveyance to the company of the interests 
of the several] owners of the land, but each shareholder received 
his quota of stock, and the articles of association provided that 
deeds for lots sold were to be executed by the president and sec- 
retary. Held, 1st, To be a joint stock company; 2d, That as 
each partner had authorized a conveyance by the president and 
secretary, his title passed by such deed, 


THIS case came here on appeal by plaintiff, from Adams 
county, GASLIN, J., presiding. After being so docketed, a 
petition in error was filed by plaintiff, and without further 
action the cause was argued and submitted at the January 
term, 1882. At the July term, 1882, the court of its own 
motion ordered a reargument, which took place at the 
present term. 


Batty & Ragan, for plaintiff. 


I. Neither the charter nor powers of attorney conveyed 
the legal title. But suppose the court should conclude 
that a number of persons, being tenants in common of 
realty, might organize themselves into a corporation, as 
was done in this case, and thereby convey their interests in 
lands to the corporation. There are no words in this char- 
ter that could be tortured into “apt words of conveyance;” 
nor do the words used show an intention toconvey. Again, 
all the surrounding circumstances and the powers of attor- 
ney executed subsequently to the organization of the cor- 
poration by the tenants in common prove conclusively that 
they did not intend to convey nor understand they had 
conveyed to the corporation. Why these powers of attor- 
ney to the president and secretary if it was intended the 
charter should operate as aconveyance? We find no lan- 
guage in its charter permitting this corporation to act as 
attorney in fact for any one, and had it done so the acts 
would be ultra vires. Angell & Ames, 256. 

Then if the language of the charter itself does not amount 
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-to a conveyance, and all the subsequent acts of the owners 
evidence no intention to convey nor idea on their part of 
having conveyed, we fail to perceive by what process the 
charter is to be construed asaconveyance. Did the powers 
of attorney convey the title of this property to the corpora- 
tion? Being instruments in writing, they must speak for 
themselves, and they say: “Have made, constituted, and 
appointed, and by these presents do make, constitute, and 
appoint the president and secretary of the Hastings Town 

-Company our true and lawful attorneys.” 

The letters of attorney do not attempt to confer any 
power whatever on the corporation, and the most that can 
be said is, they attempted to make attorneys in fact of the 
individuals holding the offices of president and secretary, 
-and these individuals, and they only, were empowered to 
convey. Such being the case, they should have executed 
the conveyances in the name of their principal, and signed 
their own names as attorneys in fact, in order to make such 
- conveyance a deed of the principal. 3 Wash. Real Prop., 
249,§12. 16 Mass. 42. 7Id,14. 6 Pick, 409. 64 - 
N. Y., 357. 

II. The power of attorney made by Carl to the first 

:corporation was revoked by him in 1877, and the deed 
made to the county in 1878. We admit he was bound by 
the records, and what did they disclose? 1. A patent for 
the w. 4, s.-e. 4 12,7,10 to Micklin. 2. Deed from Mick- 
lin to Farrell for an undivided one-half of this realty. 8. 
“Deed, Farrell to Carl, an undivided one-fourth. 4, Far- 
rell to Smith, an undivided one-fourth. 5. Micklin to 
Farrel, an undivided one-fourth; and in al] the convey- 
-ances that follow, Carl still holds his one-fourth interest, 
-and no instrument appears to convey that away. He sees 
' the charter of the Hastings Town Company, signed by 
-Carl and others, but nothing in this leads him to suspect 
~that Carl by signing it either intended to convey or did 

-convey his interest to the corporation. He also finds on 
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record a power of attorney from Carl to the president and 
secretary of the corporation, authorizing them to “sell and 
convey” his interests in this block; but there is no deed 
on record showing that such president and secretary have 
sold and conveyed this block, and a little further on, he 
finds on record a revocation of this very power of attorney. 
Having made this search, he purchased. Did prudence or 
law require him to do more? The county was affected with 
notice of the revocation of the power of attorney, for it was 
on record, in the custody of its own officer at the taking 
possession of this block. Barada, when he purchased, had 
no actual or constructive knowledge of the claim of the 
county to this block. He found a clear title of record in 
his grantor. Found him paying and this county receiving 
taxes on this very block. No one was in possession, It 
was vacant, as were hundreds of other blocks in the same 
city. He took the deed, paid his money, and it now re- 
mains to be seen by what rule of law or equity the county 
shall take this property from his heirs. 


O. B. Hewett and O. P. Mason, for defendants, cited: 
Boone Corp., p. 47. Angel & Ames, § 169. 4 Wait’s Ac- 
tions and Defenses, 164. 7 Id., 119,120. Id.,117. 20 
Ohio, 241. 2 How.,76. Fisher v. Field, 10 Johns., 495. 
2 Story’s Equity, 439. 2 Wash. Real Prop., 69. New 
York v. Schuyler, 34 N. Y., 30. Morawetz on Private 
Corporations, §§ 2, 8, 61, 62-73, 211. Thomas v. Dakin, 
22 Wend., 109. 


MAXWELL, J. 


This is an action of ejectment to recover a one-fourth 
interest in block fifteen in the city of Hastings. The court 
below found the issues in favor of the defendants, and dis- 
missed the action. The only error assigned in the motion 
for a new trial is that “the findings of fact made by the 
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-court and the judgment therein are contrary to law and 
the evidence in the case.” 

It appears from the record that the original town site of 
Hastings, consisting of the west half of the south-east quar- 
ter of section 12, town 7, range 10 west, in October, 1872, 
was owned in common by Walter M. Micklin and Thomas 
E. Farrell, who at that time had said land surveyed and 
platted and the plat recorded. Conveyances of a joint in- 
terest in said site were made to various parties, so that on 
the 17th of April, 1873, the title to the same was held in 
common by James D. Carl, William L. Smith, William B. 
Slosson, Samuel Slosson, Thomas E. Farrell, and Walter 
M. Micklin. On that day the parties organized into a 

_joint stock company, and were duly incorporated as such 
under the name of the Hastings Town Company. The 
object of said corporation as set forth in the third article of 
incorporation was to sell and dispose of the lots in the town 
site of Hastings for the mutual benefit of the members. 

The fourth article provides that the capital stock of the 
company shall be four thousand dollars, in shares of $100 

-each, to be paid in at the organization. The fifth article 

provides for the election of five directors, who shall elect 
from their number a president, secretary, and treasurer. 

The eighth article limits the indebtedness of the corpora- 
tion, and provides that “the agent shall in no case sell 
more than twenty lois to one party without the consent of 

.all the directors.” The tenth article provides that “the 
president shall have power to convey the property of the 
corporation, such conveyances to be countersigned by the 
secretary,” and the fifth article of the by-laws is to the same 

effect. The articles are signed by the parties, and are at- 
tested and acknowledged with all the formalities of a deed. 

The estimated value of the town site at that time appears 
to have been $4,000, and stock to that amount was im- 
mediately after its organization issued hw the company aind 

~delivered to the stockholders in proj ortioa to their respec- 
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‘tive interests. The testimony shows that this stock was 
-actually worth $100 each share. No conveyance of their 
individual interests in the land was ever made by the nem- 
bers by formal deeds to the corporation, but it at once ap- 
pointed an agent and proceeded to sell lots in said town, 
all of the deeds to purchasers being executed by the presi- 
dent and secretary. In 1876 the company made partition 
of the lots remaining unsold among the stockholders in 
proportion to the amount of stock owned by each member, 
‘the deeds being executed by the president and secretary of 
the corporation, John D, Carl, under whom the plaintiff 
claims title, receiving deeds with other stockholders. In 
1875 the corporation entered into a contract with Adams 
-county to convey to it block fifteen for county purposes in 
case the county seat was located at Hastings. The proof 
shows that this proposed conveyance or dedication materi- 
ally enhanced the price of lots in the town, of which all 
the stockholders reaped the benefit. In 1878 the county 
seat was located at Hastings, when the president and secre- 
tary of the corporation conveyed said block to Adams 
county. In 1876 Carl conveyed the lots assigned to him, 
and also one-fourth interest in block fifteen and other 
property, to John Barada. The other property referred to 
was conveyed to Barada by the president and secretary of 
the Town Company in 1878. In 1879 he instituted this 
-action, and, having died in 1881, the action was revived 
in the plaintiff’s name. 

There was also a power of attorney, irrevocable in its 
‘terms, from each of the stockholders and wife authorizing 
the president and secretary to convey their interest in the 
land. The question presented is, did the deeds from the 
president and secretary of the corporation convey the title 
to the lands in controversy? That this was the effect. in- 
tended by the parties, all the evidence tends to prove. This 
organization, although designated a corporation, was in 
fact a joint stock company or quasi partnership for the 
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purpose of disposing of the lots in question. These lots be- 
came in fact partnership property, from the sale of which 
each shareholder received his proportion of the amount re- 
ceived. 

In Feredayv. Wightwick, 1 Russ. and Myl., 45, it is said 
that all property acquired for the purpose of a trading con- 
cern, whether of a personal or real nature, is to be consid- 
ered as partnership property, and is to be applied accord~ 
ingly in satisfaction of the demands of the partnership. 
Fall River v. Borden, 10 Cush., 458. But it is said that 
there has been no conveyance of the legal title by the in- 
dividual members of this company, hence they still hold 
the legal title to said lots. , 

Real property acquired with partnership funds for part- 
nership purposes is regarded in equity as personal estate so 
far as the adjustment of partnership rights and payment of 
partnership debts are concerned. In the view of a court 
of equity it is immaterial in whose name the legal title to. 
such property may be taken, whether in the name of one 
“or all the partners, as the person holding the legal title- 
does so for co-partnership purposes. Dupuy v. Leavenworth, 
17 Cal., 263. Buckley v. Buckley, 11 Barb., 45. Kendall’ 
v. Rider, 35 Id., 100. 

In Fowler v. Bailey, 14 Wis., 140, it is said “it is a fa- 
miliar principle of the law of partnership that when part- 
ners intend to give real estate the character of partnership. 
property, and when they use it and treat it as such, then it. 
will, like all other assets of the firm, be applied to the pay- 
ment of the partnership debts, notwithstanding the paper 
title may happen to be in one partner or appear to be in 
all as tenants in common.” Fairchild v. Fairchild, 64 N. 
Y., 471. But while real estate purchased with partner- 
ship funds and held as partnership property will be treat- 
ed as personal property, yet ordinarily in the absence of 
express authority one partner cannot convey the whole 
title to real estate unless the entire title is vested in him. 
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Chester v. Dickison, 54 N. Y.,1. Van Brundt v. Apple- 
gate, 44 Id., 544. But an absent partner may be bound 
by a deed executed by a co-partner in the firm name if 
there was either a previous parol authority or a subsequent 
parol adoption of the act. 38 Kent Com., 48. Skinner v. 
Dayton, 19 Johns., 518. Cady v. Shepherd, 11 Pick., 
405-6. Bond v. Aitkin, 6 W. & 8, 165. And a deed 
executed by a partner in the firm name is effectual to con- 
vey all his interest. Clement v. Brush, 3 Johnson’s Cases, 
180. McBride v. Hagan, 1 Wend., 326. Nunnely v. Do- 
herty, 1 Yerger, 26. Waugh v. Carriger, Id., 31. Morris 
v. Spence, 4 Harring., 428. Jackson v. Stanford, 19 Ga., 
14. Therefore had each partner executed deeds in the 
firm name without authority from his co-partners to pur- 
.chasers of lots, the purchasers would have acquired the title 
of all the partners. The same result would follow from 
the express authority from each partner conferred upon the 
president and secretary to execute deeds in the name of the 
-co-partuership. That this authority was given not only 
in the articles of association, but by a separate irrevocable 
power of attorney by each stockholder and wife is clearly 
-established. And this power was recognized as continuing 
by all the members of the company, including John D. 
Carl, by accepting and relying upon deeds made to them 
by the president and secretary for such lots as were award- 
ed to them on partition. Carl had thus expressly stipu- 
lated and agreed as to the manner in which this property 
was to be conveyed, and this authority was recognized by 
Barada by accepting from the officers named deeds for lots 
in said town. We therefore hold that the president and 
-secretary of said organization were the proper parties to 
make deeds for lots sold by said company; and that a deed 
by a partner to firm property was subject to all the con- 
tracts and liabilities of the partnership. And as the com- 
pany had at the date of the deed to Barada entered into a 
-contract with the county for the transfer to it of said block, 
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he took his title subject to said contract. It is probable, 
also, that sufficient is shown to prove a dedication, but we 
need not determine that point. There is no error in the 
record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JAMES W. CoLLINs, PLAINTIFF IN ERROR, V. WILLIAM 
STEWART, DEFENDANT IN ERROR. 


An Affidavit taken before an attorney in the case may, on motion, 
be stricken from the files, 


Error to the district court for York county. Tried 
below before GzorGE W. Post, J. 


Sedgwick & Power, for plaintiff in error. 
George B. France, for defendant in error. 
MAXWELL, J. 


The plaintiff commenced an action by attachment against 
the property of the defendant, upon the ground that he was 
a non-resident, The defendant appeared in the action and 
denied that he was a non-resident, and filed certain affida- 
vits tending to show that he was a resident of the state, 
and on the hearing the court so found, and discharged the 
attachment. Two of the principal affidavits filed by the 
defendant to show that he was a resident of the state were 
sworn to before the attorney for the defendant. The attor- 
neys for the plaintiff moved to strike these affidavits from 
the files for that reason. The motion was overruled, to 
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which the plaintiff excepted and now assigns the same for- 
error. , 

Sec. 376 of the code provides that the officer before whom. 
depositions are taken must not be a relative or attorney of” 
either party, or otherwise interested in the action or pro-— 
ceeding. 

Sec. 371 provides that an affidavit may be made in and. 
out of this state, before any person authorized to take depo-- 
sitions, ete. 

The statute merely adopts the rule of the common law.. 
Taylor v. Hatch, 12 Johns., 340. King v. Wallace, 3 Term. 
R., 403. If a deposition must be taken before an entirely 
disinterested party—one having no motive to color the evi-. 
dence—how much more important that the person: before- 
whom an ex parte affidavit is taken shall be free from in- 
terest and bias. The court should have stricken the affi- 
davits in question from the files, and for its failure to do so 
the judgment is reversed and the cause remanded for fur— 
ther proceedings. 


REVERSED AND REMANDED.. 


THE other judges concur. 


EDWARD SMELT, PLAINTIFF IN ERROR, V. W. S. Knapp, 
DEFENDANT IN ERROR. 


1. Practice in Justice Court: oBJECTION To JURISDICTION. 
An objection to the jurisdiction of a justice of the peace “ be- 
cause there has been no proper notice served upon the defend. 
ant”? is too general when the record shows that personal service- 
of summons has been made on the defendant. The objectiom 
should point out the defect relied upon. 
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An objection to the name in which a plaintiff 
brings suit cannot be raised by an objection to the jurisdiction of 
the court. It should be done, if at all, by plea in abatement. 


Error to the district court for Nuckolls county. Tried 
‘below before Morris, J. 


HI, W. Short, for plaintiff in error. 


W. A. Bergstresser, for defendant in error. 


Rees&, J. 


The defendant in error brought suit against the plaintiff 
in error in justice court, in Nuckolls county, for the sum 
of one dollar and fifteen cents, The action was brought 
in the name of W. 8S. Knapp, plaintiff. On the return 
day the plaintiff in error appeared specially: “1st. To 
object to the jurisdiction of the court over defendant, be- 
cause there has been no proper notice served upon defend- 
ant ;” and, “2d. Because the plaintiff has no legal capacity 
to sue in the name or initial letters of the name W. S. 
Kuapp.” 

These objections were both overruled by the justice, 
‘The plaintiff in error declining to appear further, a trial 
was had, which resulted in a finding of one dollar and fif- 
teen cents in favor of the defendant in error. The cause 
was then removed to the district court by plaintiff in er- 
ror, who sought to reverse the decision of the justice of 
the peace. ‘The decision of the justice was affirmed by the 
district court, and he now prosecutes error to this court. 

The first objection presented to the justice is too general. 
If by the term “ notice” the plaintiff in error referred to 
the summons, he should have specified wherein it was de- 
fective. 

The second objection is not well taken. The jurisdiction 
of the court over the person is obtained by the service of 
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process. Frazier v. Miles, 10 Neb., 113. Process had. 
been served on the plaintiff in error, therefore the court. 
had jurisdiction over him. 

The proper method of raising the question, sought to- 
be presented by the plaintiff in error, if it can be done at. 
all, is by a plea in abatement. Maxwell’s Practice, p. 379. 

The plaintiff in error alleges in his petition that the- 
justice erred in rendering judgment against him for $81.16.. 
If such a judgment has been entered it is clearly errone- 
ous. ‘The original transcript of the justice of the peace is- 
on file in the record in this court. From an inspection of 
this transcript it is very difficult to determine the amount 
found due the defendant in error, but we think it suffi- 
ciently appears that the amount is $1.15, and the judg- 
ment will be affirmed for that sum. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JOHN DEVEREAUX, PLAINTIFF IN ERROR, V. HuGH 
HENRY, DEFENDANT IN ERROR. 


Statute of Limitations: ACKNOWLEDGMENT OF EXISTING LIA-- 
BILITY. The debtor wrote and sent a letter to the plaintiff— 
creditor—within less than four years next before the commence- 
ment of the action on the account, saying, with reference to the 
claim, “If ever I get able, I will pay every dollar I owe to you 
and all the rest. You can tell all as soon asI get anything to 
pay with, I will pay. As for giving a note, it is of no use, I will 
pay just as quick without a note as with it.’ Held, That the 
letter acknowledged an “existing liability,” and thereby took. 
the case out of the operation of the statute of limitations, 


Error to the district court for Butler county. Tried 
below before Post, J. 
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E. R. Dean, for plaintiff in error, cited: Mayberry v. 
‘Willoughby, 5 Neb., 370. Bell v. Morrison, 1 Peters, 352. 
Angell on Limitations, 246. 6 Peters, 91. 8 Bingham, 
-329. 9 Cow., 674. 2 Pick., 368. Jfiller v. Baschore, 
83 Penn, State, 356. 


W. H. Fuller and H. Garfield, for defendant in error, 
cited: Elder v. Dyer, 26 Kan., 604. Penley v. Waterhouse, 
3 Iowa, 418. Bissell v. Jaudon, 16 Ohio State, 508. Hill 
.v. Henry,17 Ohio, 9, Blakeman v. Fonda, 41 Conn., 564. 


REEsE, J. 


“The only question presented for decision in this case is, 
-whether or not a letter written by the plaintiff in error to 
the defendant in error, dated the 2d day of May, 1880, is 
sufficient to remove the bar of the statute of limitations, 
The material portion of the letter is as follows: “If ever 
‘I get able, I will pay every dollar I owe to you and all 
‘the rest. You can tell all as soon as I get anything to pay 
‘with, I will pay. As for giving a note, it is of no use, I 
“will pay just as quick without a note as with it.” 

The court below found that the plaintiff in error by this 
Jetter acknowledged an existing liability upon the account 
sued on, and that he thereby took the case out of the stat- 
ute of limitations. 

Section 22 of the civil code provides three ways by which 
an action on contract may be taken out of the operation of 
the statute: 1. By the payment of part of the principal or 
interest. 2. By an acknowledgment in writing of an ex- 
isting liability, debt, or claim, signed by the party to be 
charged. 3. By a promise of payment in writing, signed 
by the party to be charged. The statute does not require 
that all of those things shall exist before a cause of action 
’ is taken out of the operation of the statute, but only re- 
-quires that some one of them shall exist; hence, if any one 
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of these things transpires, then the cause of action is takem: 
out of the operation of the statute. : 

It is shown by the testimony in the case that this letter- 
referred to this particular claim. That the defendant im. 
error had written to the plaintiff in error concerning pay- 
ment, and in answer thereto the plaintiff in error tells the- 
_ defendant in error that “if he ever gets able he will pay- 
him every dollar he owes him. As for giving a note, it 
is of no use; he will pay just as quick without a note as- 
with it.” 

The plaintiff in error has cited a number of authorities,. 
but we think they are not applicable to this case, nor do 
we believe any can be found which are directly in point.. 
The difficulty being that he loses sight of the peculiar pro- 
visions of our statute, which must control: This provision. 
is, in substance, that if the debtor has in writing acknowl- 
edged an existing liability, debt, or claim, an action may- 
be brought “in such case within the period prescribed for 
the same after such” acknowledgment. The action is not 
to be brought upon the acknowledgment, but upon the 
original debt, the time in which it may be brought being 
simply extended by the acknowledgment, Eider v. Dyer, 
26 Kas., 604. 

The rules invoked by the plaintiff in error would be ap- 
plicable to this case were it not for this statute, and in that 
case the alleged acknowledgment would have to be meas- 
ured by those rules, and would be perhaps insufficient to- 
imply a new promise. But as no such implication is nec- 
essary under our law, the acknowle:igment itself being 
sufficient, we find no trouble in applying the ea ratony. rule. 
In this we think there was no error. 

In examining the transcript of this case we have dis- 
covered a mistake in calculation, which has evidently oc- 
curred without the knowledge of the trial court. 

The defendant in error has charged, as items in his ac- 
count, interest on each year’s statement, the account having 
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run for several years without being stated or settled. This 
is a continuous account, and the interest would not begin 
to run until the expiration of six months after the date of 
the last item. Sec. 4, chap. 44, Compiled Statutes. The 
last item in this account is January 13, 1878. The inter- 
est began to run July 13, 1878. The account less interest 
is $269.92. The interest would be $93.00, which, added to 
the account would amount to $362.00, instead of $424.01, 
.as found by the court. The judgment was therefore for 
$62.09 more than it should have been. ‘For this error the 
judgment must be reversed and a new trial ordered, unless 
the defendant in error will remit the said sum of $62.09, 
which he has leave to do within thirty days from this date. 
If such remittitur is filed, the judgment of the district 
-court is affirmed. : 

’ The costs in this court are taxed to the defendant in 
“error. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


JAMES A. SEWARD AND DANIEL BENNETT, PLAINTIFFS 
IN ERROR, V. HENRY DIDIER, DEFENDANT IN 
ERROR. 


4. Guardian and Ward. Where a petition for the appointment 
of a guardian for a child six or seven years of age was signed in 
the name of the child, and a guardian was appointed and gave 
bond, ete., Held, Sufficient to give the court jurisdiction. 


SALE OF REAL ESTATE OF WARD. Where the records 
of the probate court show a license to a guardian to sell the 
real estate of his ward, a sale and confirmation thereof, and the 
execution of a deed to the purchaser, it will be presumed twenty- 
two years afterwards, in an action by the ward to recover the 
land, that the necessary steps were taken to procure the issuing 
of the license. 


° 
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: SETTLEMENT. A settlement by a ward after he comes. 


3. 
of age, with his guardian, acceptance of the proceeds of sales 
made by him, and discharge of the guardian and sureties on his- 
bond, js a ratification of his acts. 

4. : LIMITATION. No action can be maintained by a ward. 


to recover lands sold by his guardian unless the action is com-- 
menced within five years next after the ward comes of age. 


Error to the district court for Richardson county. 
Tried below before Davipson, J. 


A, Schoenheit and EZ. W. Thomas, for plaintiffs in er- 
ror, cited: Freeman Void Judicial Sales, § 42. Good 
v. Norley, 28 Iowa, 188. Holmes v. Beal, 9 Cush., 223. 
Vancleave v. Milliken, 13 Ind., 105. Coon v. Fry, 6 
Mich., 506. Marvin v. Schilling, 12 Mich., 360. Watts v.. 
Cook, 24 Kansas, 278. Bryan v. Bauder, 23 Kansas, 95. 
Mazwell v. Campbeli, 45 Ind., 360. Worthington v. Dun- 
kin, 41 Ind., 516. 


Martin & Gilman, for defendant in error, cited: Free- 
man Void Sales, §§ 16-19. Pursley v. Hayes, 22 Iowa,. 
11. Good v. Norley, 28 Id., 188. Lyon v. Vanatia, 35. 
Id., 522. Rankin v. Miller, 43 Id., 21. Miller v. Miller, 
10 Tex., 319. Townsend v. Tallant, 33 Cal.,45. Bigelow 
on Estoppel, 515. 1 Parsons Contracts, 323. Davidson v, 
Young, 38 Ill., 147. 


MAXWELL, J. 


This is an action of ejectment instituted by Henry Didier 
against James A. Seward to recover the north half of the 
south-west quarter of section three, township three north, 
of range sixteen east. Seward was in possession, claiming 
title under a warranty deed fron: Daniel Bennett, and he 
immediately notified Bennett to defend the action. Ben- 
nett on his own application was made a defendant, and the 
action then proceeded against both Seward and Bennett. 
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‘On the trial of the case a jury was waived and the court 
-found the issues in favor of Didier, and rendered judgment 
‘in his favor for the possession of the premises. Seward 
-derives title through a sale of the land in controversy made 
by the guardian of Didier in the year 1860, Didier being 
-at that time six or seven years of age. Three questions 
-are presented: 1st. The validity of the guardian’s sale; 
_ 2d. Ratification of the sale by Didier after coming of age; 
3d. Whether the action is barred by the statute of limita- 
tions. These questions will be considered in their order. 

It appears from the record that in January, 1860, a pe- 
“tition for the appointment of a guardian for Henry Didier 
was presented to the probate court of Richardson county. 
This petition recites the necessary facts showing the neces- 
-sity for the appointment of a guardian for said minor. It 
was prepared by an attorney and signed in the name of the 
infant. The defendants contend that being so signed it is 
‘void. The record fails to show by whom the attorney was 
employed, nor is it necessary that it should do so. At 
-common law there were three kinds of guardianship, viz., 
- guardian by nature, guardian by nurture, and guardian in 
-socage. The guardian by nature is the father, and on his 
- death the mother. Guardian by nurture occurs only when 
cthe child has no other guardian, and terminates when the 
infant arrives at the age of fourteen years. Co. Litt., 88b. 
“Willard Eq., 621. Guardian in socage extends both to 
the lands and person of the infant. The guardian in socage 
was entitled to the custody of the land and to receive the 
zents and profits for the benefit of the heirs. Byrne v. Van 
-Hoesen, 5 John., 66. Jackson v. De Walts, 7 Id., 158. 
Jackson v. Vredenberg, 1 Id., 159-163. 

In Berne v. VanHoesen, it said the guardian “has an 
interest in the estate and may lease it; may avow in his 
own name, and may of course have trespass.” The change 
in the law of descent and the substitution of allodial for 
-socage tenures has materially modified this form of guar- 
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dianship. The extent to which it exists in this state need 
not now be determined, as the right to appoint a guardian 
in cases of this kind is unquestioned. The probate court 
of Richardson county, before making the appointment, no 
doubt enquired into the necessity of appointing a guardian 
and found that the petition, althongh as a matter of form 
in the name of the minor, was presented by the proper 
party. The appointment therefore was valid. But even 
if the original appointment had been open to attack for 
want of a proper petition or other formal matter, Henry 
Didier waived the objection after coming of age by settling 
with his father as guardian and ratifying his acts as such. 
The guardian gave a bond in the sum of twelve hundred 
dollars, which was duly approved. Objection is made that 
no petition for the sale of the land in controversy was 
offered in evidence, and it is said that there being no peti- 
tion the court had no jurisdiction. How far this position 
is correct, it is unnecessary to determine, because from the 
fact that a license was issued for the sale of the land in 
question it will be presumed after the lapse of twenty-two 
years that the necessary preliminary steps were taken. The 
law will presume official acts of public officers to have been 
rightly done unless the circumstances of the case overturn 
this presumption; and acts done which presuppose the ex- 
istence of other acts to make them legally operative are 
presumptive proof of the latter. Bank of the United States 
v. Dandridge, 12 Wheat., 70... Coombs v. Lane, 4 O.S., 
112. Ward v. Barrows, 2 Id., 241. Tecumseh Town Site 
Case, 3 Neb., 284. This doctrine is peculiarly applicable 
to a new state, where, from lack of proper conveniences 
and from the ease with which access may he had to them, 
papers cannot be, or at least are not, as carefully preserved 
as in older communities. This consideration with others 
led to the incorporation into both our constitutions of the 
clause requiring sales of real estate by executors, adminis- 
trators, aud guardians to be licensed by the judge of the 
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district court. We therefore hold that in the absence of 
proof to the contrary the issuing of license to sell real 
estate presupposes the existence of the necessary steps to: 
authorize its issue. 

In Grignon’s Lessee v. Astor, 2 How., 389, it is said: 
“We all know that even in the old states the records of 
these and similar proceedings are very imperfectly kept, 
and that where it consists of separate pieces of paper, they 
are often mislaid or lost by the carelessness of clerks and 
their frequent changes ; regular entries of the proceedings. 
are not entered on the docket as in adversary cases, nor are 
the facts set forth in the petition entered at large; and it is 
no matter of surprise that in so new and remote part of the 
country as the place where these proceedings were had this. 
state of things should exist.” 

In Thompson v. Tolmie, 2 Peters, 162, it was held that 
where the court had jurisdiction the purchaser is not bound 
to look beyond the decree. 

In Ballow v. Hudson, 18 Gratt., 672, it is said consider- 
ations of public policy require that all questions of succes- 
sion to property should be authoritatively settled. Courts 
of probate are therefore organized to pass on such questions 
when arising under wills, and a judgment by such a court 
is conclusive while it remains in force, and the succession 
is governed accordingly. A judgment of this nature is 
classed among those which in legal nomenclature are called 
judgments in rem. Until reversed it binds not only the 
immediate parties to the proceedings in which it is had, 
but all other persons and all other courts. 

In M’Pherson v. Cunliff, 11 Serg. & R., 422, the court 
held that the decree of an orphans’ court for the sale of 
lands was conclusive; that the proceeding was purely in 
rem, against the estate of the intestate, and not in personam. 

In Lalanne’s Heirs v. Moreau, 18 La., 483, it is said 
that the decree of the court of probate ordering a sale of 
the property of minors is so purely in rem and against the 
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property that a sale made under it extinguishes all the 
mortgages existing in the name of the owner of the prop- 
erty sold. Whether the last proposition is correct or not 
it is unnecessary to enquire. 

But it is said that the probate court in 1860 had no 
power to grant a license to a guardian to sell the land of 
his ward. Sec. 43 of chapter 45 of the laws of 1856, which 
was in force in 1860, read as follows: “When the goods, 
chattels, rights, and credits in the hands of the guardian of 
any widow, or of any idiot or insane person, or any person 
under piatdiauslip on account of excessive drinking, gam- 
ing, idleness, or debauchery, shall be insufficient to pay all 
the just debts of the ward, with the charge of managing 
his estate, the guardian may be licensed by the probate 
court of the county in which the guardian was appointed 
to sell his rea] estate for that purpose, in like manner and 
upon the same terms and conditions as are prescribed in 
this chapter in the case of a sale by executors or adminis- 
trators, excepting in the partealer? in which a different 
provision is hereinafter made.” 

The word “widow” in the above section is an evident 
misprint for the word “minor.” The subject matter of 
the section relates to persozs under guardianship, and to 
nothing else. The words “to pay all the just debts of the 
ward, with the charges of managing his estate” must be 
held to apply to all debts, including those for his support, 
for which the ward would be legally liable. This would 
authorize the court in a proper case to order a sale for the 
purposes set forth in the record in this case. The court, 
therefore, had authority to issue the license in question, and 
as the sale was afterwards confirmed by the court, and a 
deed ordered and made, the purchaser acquired a valid title 
by the sale. 

II. The record shows that on the 16th of August, 1877, 
Henry Didier made a final settlement with his father in 
the county court of Richardson county, and executed a re- 
ceipt as follows: 
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“T, Henry Didier, do hereby acknowledge the receipt of 
five hundred dollars from my guardian, John B. Didier, 
this 16th day of August, 1877, which is in full of the 
balance due me from him as said guardian, and I hereby 
fully and effectually discharge my said guardian and the 
surety on his bond from all liabilities as such guardian. 
And I further say that I am over the age of twenty-one 
years, and competent in law to make this settlement and 


execute this discharge. 
“Henry DIvIEr. 
“In presence of WM. Mast.” 


Prima facie this would seem to be a ratification of the 
acts of the guardian, and no reason has been shown why 
the ward is not bound by it. 

III. The testimony shows that more than five years 
had elapsed after Henry Didier was twenty-one years of 
age before this action was instituted. It is claimed on his 
behalf that the five years’ limitation of the decedents’ act 
only applies in case the sale was valid. There would seem 
to be no necessity for a statute of limitations to protect a 
title valid in itself. The statute, without doubt, was in- 
tended to apply to all sales made by a guardian, executor, 
or administrator. Spencer v. Sheehan, 19 Minn., 338, Mil- 
ler v. Sullivan, 4 Dill., 340. Good v. Norley, 28 Iowa, 188. 
The last case was overruled in Boyles v. Boyles, 37 Iowa, 
592; but in our view the opinion in 28 Jowa is the better 
law. Holmes v. Beal, 9 Cush., 223. Norton v. Norton, 
5 1d.,524. Arnold v. Sabin, 1 Id., 525. Howard v. Moore, 
2 Mich., 226. Coon v. Fry, 6 Id., 506. 

In Miller v. Sullivan, Dillon, J., says: “This is a wise 
statute, doubly wise in a new country for reasons which 
fully appear in this case. It would be robbed of its virtue 
if it was confined to cases where the sale was valid, for 
such sales do not need the protection of the statute. They 
that are whole need no physician.” 

Where a sale has been made under the orders of a court, 
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and under its supervision and direction, the sale confirmed,. 
and a deed ordered and made to one who purchased in good 

faith, and the money derived from the sale is used, as in 

this case, in providing necessaries for the infant, there is- 
but little merit in an action instituted by him twenty-two- 
years afterwards to recover the land, the price of which he- 
has already received in his nurture and education, and no- 
such sale should be held to be void unless it is clearly so. 

Tt follows that the judgment of the district court must be- 
reversed and the cause remanded for further proceedings.. 


REVERSED AND REMANDED. 


THE other judges concur. 


ALEXANDER BEAR, APPELLEE, V. JoHN KOENIGSTEIN,. 
APPELLANT, IMPLEADED WITH CHARLES P, MatTu-- 
EWSON, APPELLEE. 


1. Trusts. A, B, and C agreed together orally to buy a tract of 
land, each to contribute one-third of the price, and to have an 
undivided one-third of the land, the title to be taken in the- 
name of C. The land was purchased in pursuance of the agree- 
ment, the consideration being contributed equally, Held, That 
a trust resulted in favor of A and B. 


SALE. Where the entire purchase price was $3,500, of” 
which $1,000 was paid when the deed was received, $500 to be 
paid in January following, and $2,000 in two years from the date 
of sale; and more than sufficient of said real estate had been sold 
by the person holding the legal title to meet the deferred pay- 
ments, Held, That the sales being made of the joint property 
inured to the benefit of all. 


APPEAL from Madison county. Heard below before 
Barns, J. 
7 
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J. M. Woolworth and Brome & Durland, for appellant, 
cited: Perry on Trusts, Vol. I., § 182-133. Browne on 
Frauds, § 86. Hill on Trustees, p.127. Reynolds v. Mor- 
ris, 17 Ohio State, 510. McGowan v. McGowan, 14 Gray, 
119. Baker v. Vining, 30 Me., 121. Sayre v. Townsend, 
15 Wend., 647. White v. Carpenter, 2 Paige, 217. Perry 
v. McHenry, 13 Tl., 227. Crop v. Norton, 2 Atk., 74. 
Cutler v. Tuttle, 19 N. J. Eq., 561. Billings v. Clinton, 6 
Rich. (8. C.), 90. Olcott v. Bynum, 17 Wall., 44. Wil- 
lard’s Eq. (Potter’s Ed.), p. 601. Fickett v. Durham, 109 
Mass., 422. Rogers v. Murray, 3 Paige, 390. Dudley v. 
Batchelder, 53 Me., 403. Pinnock v. Clough, 16 Vt., 500. 
Taliaferro v. Taliaferro, 6 Ala., 404. Barnard v. Jewett, 
97 Mass., 87. Forsythe v. Clark, 3 Wend., 637. Steere 
». Steere, 5 Johns. Ch., 1. Jackson v. Moore, 6 Cow., 706. 
Buck v. Pike, 2 Fairf., 9. Graves v. Dugan, 6 Dana, 3382. 
Gee v. Gee, 2 Sneed, 395. Kelly v. Johnson, 28 Mo., 249. 
Nizon’s App., 68 Pa. St., 279. Sheldon v. Harding, 44 
Ull., 68. 


George E. Pritchett, for appellee Bear, cited: Perry on 
‘Trusts, § 1383. Aveling v. Knipe, 19 Ves., 441. Lounsbury 
v. Purdy, 16 Barb., 380, aff’d in 18 N. Y., 515. Hoehne 
v. Breitkreitz,5 Neb., 110. Boyd v. M’ Lean, 1 John. Ch., 
582. Bryant v. Hendricks, 5 lowa, 256. Brooks v. Hillis, 
3 Greene (Ia.), 529. Morey v. Herrick, 18 Pa. St., 128. 
Smith v. Smith, 85 Ul. 189. Rhea v. Tucker, 56 Ala., 
450. Kelley v. Johnson, 28 Mo., 249. Byers v. Wackman, 
16 0.S.,441. Trustees, &c., v. Wheeler, 5 Lansing, 160. 
McGowan v. McGowan, 14 Gray, 119. 


W. M. Robertson and N. A. Rainbolt, for appellee 
Mathewson, cited: 2 Story’s Eq. Jur., § 1201la. Bur- 
den v. Sheridan, 36 Iowa, 128. King v. Wise, 43 Cal., 
629, 
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MaxwELL, J. 


This action was brought to enforce a resulting trust. A. 
decree was rendered in the court below in favor of the 
’ plaintiff, and defendant Mathewson, from which the defend- 
ant Koenigstein appeals to this court. 

The testimony tends to show that on the 10th day of” 
August, 1879, the plaintiff and defendants agreed together 
orally to buy of one Dedermann a quarter section of land 
adjoining the town of Norfolk, each to contribute one-third 
of the purchase price and to have an undivided one-third 
of the land; that Koenigstein being well acquainted with. 
Dedermann, was to make the purchase and take the title im 
his own name; that in pursuance of this agreement be- 
tween the parties, Koenigstein did, on the 11th of August,. 
1879, purchase the land in question for the sum of $3,500, 
of which $1,000 was paid on the delivery of the deed, on- 
that day, $500 was to be paid on the first day of January fol- 
lowing, and $2,000 in two years from the date of purchase; 
that Koenigstein thereupon laid the land out into an addi- 
tion to the town of Norfolk and proceeded to sell lots, and: 
before January Ist, 1880, he had received more than suffi- 
cient money from said sales to pay the $500 then due De- 
dermann, and before August 11th, 1882, had received more 
than sufficient to pay the $2,000, then falling due. Koe- 
nigstein contends that he merely borrowed the money from 
Mathewson, and that therefore he (Mathewson) had no- 
interest in the land whatever. There is testimony to that 
effect, but the clear weight of the evidence sustains the- 
finding of the trial court. The attorneys for Koenigstein 
contend that the plaintiff and Mathewson must each have 
paid his share of the purchase money—not a part, but the 
whole—to entitle them to enforce the trust. This is un-- 
doubtedly the law. The doctrine of resulting trusts rests. 
upon the principle that a trust results in favor of him who- 
advanced the consideration. Wilis v. Willis, 2 Atk., 71.. 


68 SUPREME COURT OF NEBRASKA, 
Hastings School District v. Caldwell, Hamilton & Co. 


Botsford v. Burr, 2 Johns. Ch., 405. If, therefore, the 
party alleging the trust made no payment, no trust results 
in his favor. In this case, however, the testimony shows 
that the entire amount of the consideration, except the 
$1,000 paid at the time of the purchase, was paid out of 
the proceeds of the sales of the land, the joint property of 
these parties. This being so, it inured to the benetit of all. 
It is the duty of a court, as far as possible, to prevent the 
‘statute of frauds from being used to enable parties to per- 
petrate a fraud. And where the contract and payment of 
the consideration are clearly established, to enforce the 
contract. In our view both are clearly shown in this case, 
and it is apparent that justice has been done. The decree 
-of the court below is in all things affirmed. 


DECREE AFFIRMED. 


THE other judges concur, 


‘ScHoou District or THE City oF HAsTINGs, PLAINTIFF 
AND APPELLANT, V. CALDWELL, Haminton & Co. 
DEFENDANTS AND APPELLEES. 


1. Practice: PETITION. A plaintiff can recover only on the cause’ 
of action stated in his petition. It is not the province of areply 
to introduce new causes of action. 


‘2. Judgment: JURISDICTION: PRESUMPTION. Every presump- 
tion is in favor of the regularity of the proceedings of a court of 
general jurisdiction. It is presumed to have jurisdiction to give 
the judgments it renders. 


: TRANSCRIPT. A judgment is the final determination of 
the rights of the parties to an action. A duly certified copy of 
such judgment is a transcript thereof within the meaning of the 
statute which provides for the filing of transcripts of judgments. 
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4. Officers: PRESUMPTION. The law presumes that officers hav- 
ing been charged with the performance of a duty have dis- 
charged that duty correctly, and such presumption continues 
until the contrary is shown. 


AppEAL from the district court of Adams county. Heard 
below before Morris, J. 


O. B. Hewett and Batty & Ragan, for appellant. 
Dilworth & Smith, for appellees. 


REEsE, J. 


This action was brought by the plaintiff in the district 
court of Adams county to restrain the defendants from sell- 
ing the real estate described in the plaintiffs petition. The 
facts are as follows: 

On the 18th day of October, 1877, the defendants re- 
covered a judgment against W. W. Fitchpatrick, J. M. 
Fitchpatrick, and J. 8. McIntyre, in the district court of 
Lancaster county, for the sum of $1,053.33, and on the 
10th day of December of the same year, a transcript of 
said judgment was filed in the office of the clerk of the 
distriet court of Adams county. On the 18th day of Jan- 
uary, 1878, J.S. McIntyre, one of the judgment defendants, 
sold and conveyed the real estate in dispute to A. F. Bos- 
ton, who, on the 14th day of November, 1879, conveyed it 
ito R, A. Batty, and he afterwards conveyed it to the plain- 
tiff On the 14th day of August, 1882, an execution was 
issued on said transcript and levied on said real estate as 
the property of said J. S. McIntyre, the sale of which the 
plaintiff enjoined. Upon trial in the district court, the in- 
junction was dissolved, and the case-dismissed. The plain- 
tiff appeals to this court. 

The petition alleges that said judgment is not a lien on 
said real estate, for the reason that the instrument pur- 
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porting to be a transcript of the judgment rendered by the 
district court of Lancaster county does not show that the 
court had any jurisdiction over the said J. 8. McIntyre, 
and that the pretended judgment was not docketed on the 
court records of Adams county, nor entered in the general. 
index of judgments of said court, was not a lien on the real 
estate of the said J. S. McIntyre, and that the plaintiff 
purchased said property without any knowledge of the ex-- 
istence of said judgment. 

To this petition, the defendants answered, setting up: 
their judgment, alleging it was still in full force, the filing 
of the transcript, that it was properly indexed, and that, at 
the time of the filing of said transcript, the said McIntyre 
was the owner of the property, and their judgment was @ 
lien thereon. The plaintiff replied, alleging that said 
judgment was fully paid and satisfied prior to the issuance 
of the execution, and that said payment and satisfaction 
was made by the payment of $290.20 on the 4th day of 
September, 1878, and by three promissory notes, executed 
by said McIntyre, with J. B. McIntyre as surety, each of 
said notes being for the sum of $287.33, and that said 
notes were given and received in full satisfaction of said 
judgment, and had been since paid in part, the unpaid 
notes being still held by the defendants. 

On the trial of the cause, the plaintiff sought to prove 
this allegation of the reply, to which objection was made 
and the testimony rejected. Without stopping to enquire 
whether this question is or is not properly before the court, 
we will say that if the fact exists, it is clear that it is one 
of the elements of the plaintiff’s cause of action, and should 
have been alleged in the petition. “A plaintiff can recover 
only on the causes of actiou stated in his petition. It is 
not the province of a reply to introduce new causes of ac- 
tion. This can be done only by amendment of the petition.” 
Maxwell’s Pleading and Practice, 108. Durbin v. Fisk, 
16 Ohio State, 534. If the judgment has been paid, it 
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should have been so alleged in the petition, so that the 
proper issue could have been formed upon that question, 
and tried as other issues tendered by the plaintiff in an ac- 
tion are tried. This not being done, there was no error 
in the ruling of the court. It is further urged that the 
testimony should have been admitted for the purpose of 
ascertaining the facts, in order to save to the plaintiff the 
_ benefits arising from the collateral securities held by the 
defendants, if the notes referred to were not received as 
payment. The same answer must be made to this as to 
the preceding proposition. There is nothing in the issues 
of the. case which would warrant such action on the part 
of the court. 

The next question presented is, that the transcript is not 
sufficient to create a lien on the property of the judgment 
defendant, and that there was no lien thereon at the time 
of the ‘purchase from him by the piaintiff’s grantor. The 
transcript is a certified copy of the journal entry of the 
district court of Lancaster county, in which the judgment 
is rendered against McIntyre. No reference is made to 
the service of any process upon him, nor of any appear- 
ance having been made by him, nor any default having 
been entered against him. It is claimed by plaintiff that 
there is no such presumptiou as to jurisdiction as will make 
the judgment a lien upon land in Adams connty by virtue 
of this transcript. The entry recites that “it having been 
made to appear to the court that the defendant, J. S. Mc- 
Tntyre, is liable as surety for the co-defendants, W. W. 
Fitchpatrick and J. M. Fitchpatrick, it is hereby certified 
that W. W. and J. M. Fitchpatrick are principal debtors, 
and J. S. McIntyre, surety in the above judgment.” Sec- 
tion 511 of the civil code provides that in all cases of this 
kind, if “it shall be made to appear to the court, by parol 
or other testimony, that one or more of the persons so 
bound signed the same as surety or bail for his or their co- 
defendants, it shall be the duty of the clerk of said court, 
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in recording the judgment thereon, to certify which of the 
defendants is principal debtor, and which are sureties or 
bail.” It must be presumed that these facts were “made to- 
appear” to the court by the party interested in the matter, 
and J.S. McIntyre was the only person having any such 
interest. 

It must be presumed that the court rendering the judg- 
ment acted rightly. “ All intendments of the law are in 
‘favor of its acts. Itis presumed to have jurisdiction to. 
give the judgments it renders until the contrary appears. 
And this presumption embraces jurisdiction, not only of. 
the cause or subject matter of the action in which the judg- 
ment is given, but of the parties also.” 4 Wait’s Actions. 
and Defenses, 193, and cases there cited. Prince v. Griffin, 
16 Towa, 552. 

The law of this state defines a judgment to be “ the final 
determination of the rights of the parties in an action.” 
Civil Code, sec. 428, and it is provided by section 429a 
“that the transcript of a judgment of any district court in 
this state may be filed in the office of the clerk of the dis- 
trict court of any county, and such transcript shall be a 
lien on the property of the debtor in such county where 
the transcript is filed in like manner as in the county 
where such judgment was rendered.” A transcript of a 
judgment is a copy of a judgment. The judgment is the 
final determination of the rights of the parties. We are. 
therefore of the opinion that the transcript, although some- 
what informal, is sufficient. 

The plaintiff claims that the judgment was not indexed 
in the general index of judgments, as it should have been, 
or, rather, that it was not indexed at all at the time of the 
purchase by the plaintiff’s grantor. The basis for this con- 
clusion is the fact that the transcript was filed on the 18th 
day of October, 1877, and that it is entered on the index 
after a judgment which was rendered May 25, 1878, after 
the deed from McIntyre to the plaintiff’s grantor. The 
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next on said index being the entry of a transcript of a 
judgment in another case which was filed August 3, 1878. 
There was no testimony introduced by either party to ex- 
plain this irregularity of the index; neither was any proof 
introduced to show that the entry was in fact made after 
‘the date of the deed from McIntyre. The creation of a 
judgment lien does not depend upon the matter of indexing 
the judgment. The lien is perfected by the filing of the 
‘transcript or entering of the judgment, but in order to give 
third parties notice of the existence of such lien it is neces- 
sary to index the judgment in the proper index. If the 
-entries comply substantially with the requirements of the 
statute, immaterial inaccuracies of the clerk in making 
the entries will not defeat the lien of a judgment. Hesse 
v. Mann, 40 Wis., 566. If the entry had been made in 
the index prior to the purchase of the land from McIn- 
tyre, then the grantor took it subject to the lien of the 
judgment, for he would, in that case, be charged with notice 
-of its existence. The presumption is that the officer did 
his duty in making the entry at the proper time, and the 
mere fact that a prior entry bears a later date will not rebut 
that presumption. It is possible the error occurred in the 
‘previous entry. In theabsence of proof showing that this 
entry was not on the record at the time of the execution of 
the deed by McIntyre, it must be presumed it was there, 
and the irregularity shown does not furnish such proof. 

The decree of the district court dismissing the case is 
affirmed. 


JUDGMENT AFFIRMED, 
MAXWELL, J., concurs. 


Coss, Cu. J., having been couneeld ina collateral pro- 
-ceeding, did not sit. 
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THE STATE, EX REL. JoHN T. JonEs, Vv. RoBert B. 
GRAHAM. 


1. Constitutional Law. The classification of the cities of the 
state into classes and sub-classes, and the conferring upon them 
of corporate powers by acts of the legislature of a general na- 
ture, yet the provisions of which are applicable to but one of 
such classes or sub-classes, is not repugnant to any provision of 
the constitution. 


: CITIES OF SECOND CLASS: ROAD TAX: The provisions 
of the act of March 1, 1883, requiring the county treasurer to 
pay over to the treasurer of cities of the second class having 
over ten thousand inhabitants all moneys arising from the levy 
of road tax against or upon property in said city, are not in vio- 
lation of the vested rights of the county or any officer thereof. 


# 


: $ . Such provisions apply as well to such 
moneys in the hands of such county treasurer, at the time of the 
taking effect of said act, as to those levied and collected there- 
after, yet are not, for that reason, objectionable as being retro- 
spective. 


ORIGINAL application for mandamus. 

A. C. Ricketts (Mason & Whedon with him), for relator. 
Samuel J. Tuttle, for respondent. 

Coss, Cu. J. we yest tid 


This is a relation by John T. Jones, treasurer of the city 
of Lincoln, against Robert B. Graham, county treasurer of 
Lancaster county, for a writ of mandamus compelling him 
to pay certain moneys collected as road taxes on taxable 
property in said city to the relator as treasurer of said city. 
The relation is based upon the provisions of the act of the 
legislature, entitled, “An act to provide for the organiza- 
tion, government, and powers of cities of the second class 
having more than ten thousand inhabitants,” approved 
March 1, 1883. Comp. Stat., Appendix 1883, chap. 14a. 
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Section 31 of said act provides as follows: “The mayor 
:and council shall have the care, supervision, and control of 
all public highways, bridges, streets, alleys, public squares, 
-and commons within the city, and cause the same to be 
kept open and in repair, and free from nuisance. But all 
public bridges exceeding sixty feet in length, over any 
‘stream crossing a state or county highway, shall be con- 
structed and kept in repair by the county ;” and section 
37 of said act, as follows: “The treasurer of the county 
shall pay over on demand to the treasurer of any city all 
money received by him arising from taxes levied belong- 
ing to such city, together with all moneys collected as a 
tax on dogs from'residents of such corporation for the use 
-of the general fund therein. -And also all the moneys 
arising from the levy of road tax against or upon prop- 
-erty in said city, which shall be expended only upon the 
streets, grades, and bridges in said city, or within three 
miles therefrom.” 

It is set out in the relation that the respondent, as treas- 
urer of Lancaster county, had in his hands on the fourteenth 
day of May, 1883, and still has, the sum of five hundred 
.and fifty dollars and forty-five cents, arising from the levy 
of road tax against and upon property in said city of Lin- 
‘coln, which was by him collected on and prior to March 1, 
1888, the time when said act went into effect; also, the 
further sum of one thousand and thirty-seven dollars and 
eighty-six cents, mouey arising from the levy of road tax 
-against and upon property in said city of Lincoln, which 
was by the said respondent collected subsequent to said 
‘first day of March, 1883, and subsequent to the organiza- 
‘tion of said city of Lincoln under the provisions of the act 
-entitled ‘An act to provide, for the organization, govern- 
ment, and powers of cities of the second class having more 
‘than ten thousand inhabitants,” approved March 1, 1883, 
~with demand and refusal. 

The granting of the writ is resisted, first, on the ground 
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of the alleged unconstitutionality of the act of March 1, 
1883. It is claimed that the act under consideration is in 
violation of section 15 of article ITI., of the constitution, 
which prohibits the passage by the legislature of local or 
special laws in any of the following cases, to-wit: ‘“Incor- 
porating cities, towns, and villages, or changing or amend- 
ing the charter of any town, city, or village,” or “granting 
to any corporation, association, or individual any special or 
exclusive privileges, immunity, or franchise whatever.” 
The substance of these provisions was contained in the 
first conistitution of the state, and was borrowed from the 
state of Ohio, which, so far as my information extends, was 
the first state to realize the evils of special and local legisla- 
tion and to provide a constitutional protection against them. 
But the experiment, for experiment it was and is, met with 
a serious impediment in its application to laws for the gov- 
ernment of cities. It was fonnd that laws and regulations 
demanded by and necessary to large cities were not neces- 
sary to nor their support within the means of many of the 
ambitious villages which had become incorporated as cities; 
hence the expedient of classifying the cities of the state ac- 
cording to the population, and enacting general laws appli- 
cable to each class respectively. Such laws made applicable 
only to cities of the first class were upheld, although there 
were only one or two cities of that class in the state, on the 
ground that, as the population of the cities of the lower 
classes was constantly increasing they would or might be- 
come cities of the first class, and then such laws would be 
applicable to them. See Welker v. Potter et al, 18 O.S., 
85. But in the case of State, ex rel., v. Mitchell, an act of 
the legislature, which by its provisions was made applica- 
ble only to “cities of the second class having a population 
of over thirty-one thousand at the last federal census,” was 
held to be in violation of the constitution. ‘The court say: 
“Columbus is the only city in the state having the popu- 
lation named, at the last federal census,.and the act there- 
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fore applies alone to that city, and never can apply to any 
other. The effect of the act would have been precisely the 
same if the city had been designated by name instead of by 
the circumlocution employed.” 

Before the adoption of the present constitution, we, in 
this state, had adopted the Ohio expedient of classifying 
our cities; we had one city of the first and several of the 
second class. These were not only provided for by general 
law, but their organization into such classes repeatedly 
recognized by acts of the legislature, and the opinions and 
judgments of the supreme court. That the members of 
the convention of 1875 when they framed the new consti- 
tution, or the people when they adopted it, intended to in- 
augurate a new and different rule in regard to cities has 
never to my knowledge been directly contended, nor could 
it be, successfully. The principle of classification then, 
having been adopted under the old and continued under 
the new constitution, cannot be limited by the courts, but 
may, in the discretion of the legislature, be extended to any 
number of classes and sub-classes; and I am unable to see 
any objection to the act under consideration, which by its 
terms applies to all “cities of the second class having more 
than ten thousand inhabitants,’ which does not equally 
apply to the organic law or charter of all the cities in the 
state. There may or may not be more than one city now 
in the state to which its provisions apply; but should our 
population continue to increase in the future as in the past 
it is reasonably safe to predict that before the end of the 
present decade there will be twenty. If an act is to be 
deemed inimical to the provision of the constitution above 
referred to, simply because in point of fact its operation is 
~ confined to one city, then it would follow that our only 
city of the first class is utterly without legal corporate ex- 
istence—a state of things which could not have been in- 
tended by the framers of the constitution, prominent among 
whom were several representatives of that city. 
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The second pnint made by respondent, but upon which 
‘but little stress is laid in the brief, is, that as the law under 
which the road taxes were levied on the property within 
‘the city required the money arising from such taxes to be 
‘expended or disbursed in another way, the provisions of 
‘the act under consideration, which require the county treas- 
“urer to pay the said money over to the city treasurer to be 
-disbursed by the city authorities as therein specified, are, 
so far as the same may be deemed applicable to the moneys 
now in the hands of the respondent and claimed by the 
relator, retroactive and in violation of the vested rights of 
the county authorities. 

Having examined with great care the several authorities 
cited by counsel for respondent, I am unable to see that 
.the provisions of the act under consideration are violative 
of either the letter or spirit of any provision of the consti- 
‘tution. It is then the plain duty of the courts to see that 
the provisions of the act are enforced according to the true 
-intent of the legislature as expressed in the language of the 
act. We quite agree with Judge Cooley in the text cited 
-by counsel for respondent, that “a statute should have a 
prospective operation only, unless its terms show clearly a 
legislative intention that it should operate retrospectively.” 
.But it seems quite clear to me that it was the intention of 
the legislature in passing the act in question that the whole 
of its provisions should go into effect at the same time; 
and hence, that the duty of the county treasurer to pay 
-over to the city treasurer any money which he might have 
in his hands arising from the source specified on demand 
of the said city treasurer, became operative immediately 
-upon the taking effect of the law. I do not think that 
-either the county as a quasi-corporation, the county treas- 
urer, or county board has any vested right to these 
‘moneys which places them out of the reach of the law as 
-constitutionally enacted by the legislative power. They, 
-or some of them, are the legal custodians of such funds. 
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The legislature ought not to change such custody, or the 
law for the control and disposition of such funds, except for 
good cause; but of such cause the legislature within consti- 
tutional limitations is the sole judge. These views are not 
predicated to any great extent upon adjudicated cases; yet 
the case of the People, ex rel. City of Springfield, v. Power, 
County Judge, ete., 25 Ill., 187, is quite in point as to its fact. 
In the opinion, the court, by the venerable Judge Breese, 
say: “The whole purpose of the section quoted is merely 
to apportion the public revenue collected in Sangamon 
county, such parts of it as are collected in the city of 
Springfield on property there situate, and such portions as 
are collected in the county, outside of the city limits, be- 
tween the two corporations. Both are public corporations, 
created for public purposes alone, and the revenues derived 
from them are public property, and in no sense affected by 
the clauses of the constitution to which reference is made. 
While private corporations are regarded as contracts which 
the legislature cannot constitutionally impair, as the trus- 
tee of the public interests, it has the exclusive and unre- 
strained control over public corporation. * * * The 
revenues of a county are not the property of the county in 
the sense in which the revenues of a private person or cor- 
poration, is regarded. The whole state has an interest in 
the revenue of a county, and for the public good, the legis- 
lature must have the power to direct its application. The 
power conferred upon a county to raise a revenue by taxa- 
tion is a political power, and its application, when collected, 
must necessarily be within the control of the legislature. 
* * * The act of the legislature nowhere proposes to 
take from the county of Sangamon, and give to the city of 
Springfield, any property belonging to the county, or rev- 
enues collected for the use of the county clerk. But if it 
did it would not be objectionable.” 

I do not think there is any injustice or moral wrong in- 
volved in the proposition that these taxes levied upon and 
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-eollected off of property within the city limits should be 
-expended upon the streets, etc., of the city; but if there is, 
the wrong as well as the remedy is with the legislature, 
-and not with the courts. 

The writ must issue as prayed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


-CHARLES A. BALDWIN, PLAINTIFF IN ERROR, V. OSCAR 
L. Foss, DEFENDANT IN ERROR. 


Attorney and Client: JuRisprcrion. The jurisdiction of the 
district court to compel an attorney to pay money into court, 
which has been collected by the attorney for the client, cannot 
be questiéned, but when the client has received all the money 
to which he is entitled, the power of the district court ceases, 
and it cannot in a summary way compel the attorney to pay 
money into court for other parties claiming a share in the fees 
retained by the attorney. That question must be settled by an 
action between themselves. 


Error to the district court for Douglas county. Tried 
-below before Savaae, J. 


Charles H. Brown, for plaintiff in error. 


George W. Ambrose and George W. Shields, for defend- 


-ant in error. . 
REESE, J. 


The defendant in error commenced an action in the dis- 
“trict court of Douglas county against one Thomas Murray 
-for damages resulting from false imprisonment. His at- 
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torneys of record were the plaintiff in error and Crawford 
-& Shields. A criminal prosecution was also instituted 
against Murray, in which the attorneys for defendant in 
error appeared with the district attorney for the state. 
Upon trial Murray was acquitted. After the acquittal of 
Murray the civil action was compromised. The terms of 
‘this compromise appear to have been left discretionary with 
plaintiff in error, except that the defendant in error was to 
receive fifty dollars, and be saved from costs of suit. 
Plaintiff in error settled the case with Murray, but for 
reasons shown and deemed sufficient by him did not report 
the same to defendant in error, and dismissed the case. 
Afterwards, at the next term of court, defendant in error 
filed an affidavit and motion to set aside the order of dis- 
nissal, which motion was subsequently overruled. De- 
fendant in error then, by Shields as his attorney, filed a 
motion and affidavits for an order on plaintiff in error to 
pay into court for the use of defendant in error the money 
collected of Murray. Affidavits were filed by both sides, 
and it was shown by plaintiff in error that he had paid 
into court the costs and fifty dollars to which the defend- 
-ant in error was entitled. 

An order of reference was then made, referring the case 
to W. L. Peabody, Esq., to take the proofs and report his 
finding of facts, and particularly the amount received by 
plaintiff im error and under what circumstaaces the same 

_was received. The referee took the testimony, and reported 
his conclusions to the court, by which he found that the 
plaintiff in error and Shields were jointly of counsel for 
defendant in error, and each entitled toshare in the fee re- 
ceived in the case, and that one hundred dollars would be 
a reasonable retainer in the case. That in the settlement 
of the case Murray paid plaintiff in error one hundred 
and sixty-one dollars, which was paid upon the express 
-condition and agreement that plaintiff in error should not 
«make any claim on Murray for any services rendered him 
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in any cases, and especially in cases against the city of 
Omaha. That the value of the services of plaintiff in 
error for Murray in the suit against the city of Omaha for 
damages were one hundred dollars, and that that amount 
was agreed upon by them. That the plaintiff in error pre- 
pared an injunction case against the city treasurer which 
was worth twerty-five dollars. That the services of plain- 
tiff in error and Shields in prosecuting Murray criminally 
were worth the sum of seventy-five dollars, but that they 
were not chargeable to Murray. 

Upon the filing of the report of the referee an order was 
made requiring the plaintiff in error to pay into court thirty 
dollars and fifty cents for the use of defendant in error, 
and that if the same were not paid by a day fixed by the 
court execution issue therefor. 

It might properly be said that the testimony shows that 
defendant in error is not claiming anything further from 
plaintiff in error, nor in fact from any one else. That 
Crawford, who was Shields’ partner at the time of the com- 
mencement of this action in its original form, claims that 
by the terms of the settlement between himself and Shields, 
the money in the hands of plaintiff in error, if any, is com- 
ing to him. That Shields claims it is coming to him. All 
the interest defendant in error claims in the matter is that 
the plaintiff in error should pay Shields or Crawford the 
attorneys’ fees which he might have to pay did not plaintiff 
in error pay it. 

It is urged by the plaintiff in error that the court had 
no jurisdiction or authority to try the matter in the sum- 
mary way in which it was tried, and if it had it erred in 
disposing of the matter between persons who were not par- 
ties to the record. 

The jurisdiction of the district court to compel an attor- 
ney to pay money into court which has been collected by 
the attorney for the client cannot be questioned. But that 
question does not arise in this case. 
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The defendant in error not being entitled to anything 
further, and the referee having found that plaintiff in error 
cand Shields were jointly of counsel, and each entitled to 
share what was received, we think that when the plaintiff 
in error paid into court, for defendant in error, the fifty 
‘dollars and the costs of suit the power of the district court 
to order any further payments was at an end, and the mat- 
ters in dispute between the plaintiff in error and Shields 
.and Crawford could only be legally settled by an action 
-between themselves, 

The judgment of the district court is reversed and the 
proceedings dismissed. 


REVERSED AND DISMISSED. 


THE other judges concur. 


ALBERT WELTON, PLAINTIFF IN ERROR, V. THE BOARD 
OF COMMISSIONERS OF MzERRIcK CoUNTY, DEFEN- 
DANT IN ERROR. — 


1. Limitations. Merewant of knowledge of facts, which if known 
would be sufficient to sustain a cause of action, will not prevent 
the running of the statute of limitations. 

A Voluntary Payment of taxes cannot be recovered back. 


Taxes: UNPATENTED LANDS. The mere fact that certain rail- 
road lands were unpatented at the time taxes were levied there- 
on will not authorize the bringing of an action to recover back 
the taxes so paid. 


Error to the district court for Merrick county. Tried 
-below before GEORGE W. Post, J. 


Webster & Watson (James E. Philpott with them), for 
:plaintiff in error. 
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A. Ewing, for defendant in error. 
MAXWELL, J. 


In July, 1876, the plaintiff paid taxes due for 1875 on 
certain real estate owned by him in Merrick county, the 
aggregate amount being the sum of $161.92. In 1881 or 
1882—the date does not appear—the plaintiff filed a claim 
for the repayment of the taxes in question with the board 
of county commissioners of Merrick county. The board 
refused to allow the claim, and the plaintiff appealed to the 
district court, which sustained a demurrer to the petition, 
and dismissed the action, The judgment of the district 
court is now assigned for error. 

I. The allegations of the petition as to the illegality of 
the tax are as follows: “Your petitioner would further 
represent that said assessment and tax were erroneous and 
illegal for the following reasons, to-wit: that said land was. 

‘at the time of said assessment and levy of tax unpatented 
railroad lands, and not subject to taxation; that your pe- 
titioner was not aware of the illegality of said taxes at the 
time payment was made, nor did he have knowledge of 
their illegality prior to the 1st day of December, 1881.” 

It is very clear that there is no error in the ruling of the 
court below. Even if a cause of action had existed in 
favor of the plaintiff upon the payment of the taxes in 
controversy, it was barred by the statute of limitations. If 
a party with ordinary care and attention could have de- 
tected even fraud, he will be charged with actual knowl- 
edge of it; that is, the mere fact that a party is not aware 
of the existence of certain matters, where there is no con- 
cealment, will not prevent the running of the statute of 
limitations. Angell on Lim.,§187, Butin this case there 
is no pretense of fraud. 

II. The payment was purely voluntary. The case 
elearly falls within that of Foster v. Pierce County, 15 
Neb., 48. 
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III. There is no allegation that the railroad company 
was not in fact the owner of the land at the time it sold 
the same to the plaintiff, or that the plaintiff is not the 
owner. The fact that the railroad company had failed to 

_Yeceive a patent for the land, provided it was the actual 
owner thereof, would not exempt the land from taxation. 

All property within the state not specifically excepted in 
the constitution is subject to taxation, and a party who. 
claims that his property is exempt must bring himself with- 
in the exceptions. As there is an entire failure to do this, 
the judgment must be affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


WILLIAM NANCE, ADMINISTRATOR, PLAINTIFF IN ERROR,. 
v. Fats Crry, DEFENDANT IN ERROR. 

1, Cities Second Class: crams. The word “claims” in sec. 

tion 80 of the chapter relating to cities of the second class applies 


alone to those arising upon contract, and not upon tort—as for the 
death of a person through the negligence of the city. 


2. Judgment for costs reversed and taxed to the city. 


ERnor to the district court for Richardson county, Tried 
below before Davinson, J. 


Isham Reavis and E. W. Thomas, for plaintiff in error. 
Martin & Gilman, for defendant in error. 
MaxweELt, J. 


This action was brought in the district court of Rich- 
ardson county by the plaintiff as administrator of George I. 
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Nance, deceased, to recover from the defendant for negli- 
gently causing the death of the plaintiff’s intestate. It 
appears from the record that the defendant, in the year 
1874, had excavated a pit on Seventh street, “at a point 
where there is a spring furnishing at all times sufficient 
water to keep said pit tull and running over;” that in the 
year 1877 a public school house was erected near said pit, 
and the scholars were in the habit of assembling at this 
pit or spring; that in the year 1880 the enclosure around 
the pit or spring was entirely broken down and there was 
ho protection around it whatever, when George I. Nance, 
aged nine and one-half years,and Frank Nance,aged seven 
years, without the knowledge of the plaintiff ov his wife, 
went to the pit, where the younger fell into the water and 
was in danger of being drowned. Thereupon George 
plunged into the water and with the aid of others who ar- 
rived in the meantime succeeded in rescuing his brother, 
but was afterwards drowned before being got out cf the pit. 
On the trial of the cause the jury returned a verdict in 
favor of the plaintiff for fifty-two dollars and thirty-six 
cents. ‘The court thereupon rendered judgment on the ver- 
dict, and that the plaintiff pay his own costs, und this is 
the error complained of. 

The question of the amount of the verdict is not before 
the court, but it is difficult to perceive by what process of 
reasoning the jury could’ have fixed the damages at the in- 
significant sum named, if they found, as they must have 
done, that the plaintiff was entitled to recover. 

The attorneys for the defendant contend that under the 
provisions of section 80 of the act in relation to cities of 
the second class [Comp. Stat., chap. 14] all claims must be 
presented to the city council for allowance or rejection, 
to entitle a person to recover costs. We think the word 
“claims,” as used in the statute, refers alone to those aris- 
ing upon contract, and not to claims arising, as in this case, 
from atort. It was not intended that a city council should 
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determine the money value of a person killed through the- 
city’s neglect. This question was recently before the su- 
preme court of Wisconsin, and it was held that the words- 
“claim and demand” in a city charter apply to claims or 
demands arising upon contract only. Bradley v. Eau 
Claire, 14 N. W. R., 10. Ruggles v. Fond du Lae, 53- 
Wis., 486. Kelley v. Madison, 43 Id., 638. 

As the costs were taxed to the plaintiff under the evi- 
dent misapprehension that the claim must be presented to 
the city council to entitle him to recover, the judgment as- 
to costs is reversed and judgment for costs will be rendered. 
against the defendant. ‘ 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Cyrus H. anp LEANDER J. McCoRMICK, PLAINTIFFS IN" 
ERROR, V. JAMES R. LAUGHRAN, DEFENDANT IN. 
ERROR. 


1. Warranty: EVIDENCE: ERROR. Where oral proof of the- 
terms of a warranty is received without objection,a party can- 
not allege error in the admission of such testimony, even if the 
record shows a written warranty. 


2. Trial: VERDICT: Where acase is fairly submitted to the jury and 
the evidence on each side is nearly of equal weight, the verdict. 
will not he set aside. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


Andrew Bevins, for plaintiffs in error. 


C. A. Baldwin, for defendant in error. 
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MaxwELt, J. 


This action was brought on certain promissory notes 
‘given by the defendant to the plaintiffs, in the year 1878, 
for a self-binding reaper. The defense is, Ist. A breach 
of warranty; and, 2d. Loss of grain from inability to 
cut the same. The court below in effect directed the jury 
to disregard the second defense, and no objection is made 
to such direction. ‘The jury found in favor of the defend- 
ant, and judgment was rendered on the verdict dismissing 
the action. 

I. ‘It appears from the record that in July, 1878, the 
defendant purchased from Talbot Brothers, of Wahoo, agents 
of the plaintiffs, a self-binding reaper, for the sum of $315, 
paying $15 cash and giving his notes for the rest. The de- 
fendant testifies that “Talbots stated that they would furnish 
-and sell me a good, first-class self-binder, made of good ma- 
-terial, one that would cut and bind in a good, workmanlike 
manner from fourteen to fifteen acres per day, and that 
they would go up and put it in good running order, and 
warrant it to do the work as they had so represented, and 
if the machine did not work as represented, they—Talbot 
Brothers—would take the machine away without any costs 
or expense tome. I relied upon the representations and 
warranty made by Talbot Brothers,” etc. This testimony 
was received without objection. Afterwards, during the 
examination of the same witness, objection was made to 
substantially a repetition of the same testimony, and the 
objection being overruled the plaintiffs excepted. The 
witness Talbot, called on behalf of the plaintiffs, also testi- 
fied without objection to the character of the warranty. 
The objection that the warranty was not in writing, there- 
fore, was not made in the trial court.so as to be available, 
and cannot be considered here. 

II. Itappears from the testimony that from some cause, 
probably from the failure to adjust it properly, the binder 
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did not perform as well as could be desired; that the Tal-. 
bots were unable to adjust it, and that the machine was. 
taken back by the agent of the plaintiffs, aud afterwards 
sold for $200 or $225, the proof not being entirely clear 
on that point. There is a conflict in the testimony as te. 
the manner in which the machine was returned, the plain- 
tiffs’ agent testifying that the defendant requested him te. . 
take it back and sell it for not less than $200, and credit 
the proceeds on his notes, while the defendant testifies that: 
there was no such request. The question was properly 
submitted to the jury, and we see no cause for disturbing 
the verdict. Substantial justice appears to have been done,. 
and the judgment is affirmed, 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Pua@nix InsuRANCE Co., PLAINTIFF IN ERROR, V. JOHN: 
BARND, DEFENDANT IN ERROR. 


1. Pleading. New. matter to be available as a defense must be 
pleaded. 


2. Insurance. No merely technical objection, not materially at- 
fecting the risk, is available as a defense in an action ona policy 
of insurance to recover for the loss of the property iusured. 


Error to the district court for Buffalo county. Tried 
below before GasLin, J. 


W. H. Savidge, for plaintiff in error. 


John Barnd, pro se. 
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MaxweELt, J. 


This action was brought by the defendant against the 
‘plaintiff in error to recover the sum of $200 for the loss of 
a frame dwelling house owned by him, which was insured 
for that sum by the plaintiff. The answer denies the facts 
' stated in the petition. On the trial of the cause, a verdict 
‘was returned in favor of the defendant herein for $200, 
‘and judgment rendered thereon. 

The errors assigned in this court are: 1st. That the 
-lamages are excessive. °2d. Error in the assessment. 34d. 
“That the verdict is not sustained by the evidénce. 4th. 
“That the verdict is contrary to law. 

On the argument of the cause considerable stress was laid 
upon the fact that the application for insurance “shows 
-but one iron chimney in the house on the Ist day of April, 

1880, the date of the insurance, and that was in the part 
used as a kitchen,” and that it was agreed that “the insured 
would build a brick chimney in the main building within 
six months from that time.” To be available as a defense, 
facts of the kind stated must be pleaded. As the answer 
is a denial, the only matter put in issue is the truth of the 
petition. 

Testimony was received without objection, however, 
-showing that the defendant had erected the brick chimney 
above mentioned within the time limited as agreed upon, 
and had substantially complied with the terms of the 
agreement. There would have been no force in this objec- 
ation, therefore, had it been pleaded. 

The remaining objections may be considered together. 
Jn our opinion, the evidence fully sustains the verdict— 
‘that in fact the verdict is responsive to the evidence. A 
«contract of insurance must receive a reasonable construc- 
tion. The insurer receives the premium as the considera- 
tion to pay for loss of property by fire to a certain amount 
should such loss occur. Such a contract is to be sustained 
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if possible todo so. The insurer retains the consideration. 
for the contract, and should be required to perform on its 
part, and no merely technica] objection not materially af- 
fecting the risk is available as a defense. The testimony 
fails to show any defense to the action, and the judgment 
is affirmed, 


JUDGMENT AFFIRMED. 


THE other judges concur 


Marx M. ParMER, PLAINTIFF IN ERROR, V. OsBorn R. 
Keira, ALEXANDER B. ADAMS, AND J.S. McCrary, 
DEFENDANTS IN ERROR. 


1. Attachment. The mere inability of a debtor to pay his debts 
is not a cause for an attachment. 


To maintain an action for malicious attachment there 
must be a want of probable cause, malice of the defendant, and 
injury to the plaintiff. 


Error to the district court for Madison county. Tried 
below before BARNES, J. 


Brome & Durland and O. C. Treadway, for plaintiff im 
error, cited: Addison on Torts, 868. Ross v. Langworthy, 
13 Neb., 495. Wertheim v. Altchuler,12 Neb., 594. At- 
kinson v. Free Press, 46 Mich., 384. Barr v. Moore, 
87 Penn. A, 385. Pennington v. Meeks, 46 Mo., 217. 

Rodgers v. Kline, 56 Miss., 808. Cooley on Torts, 182, 


N. A. Rainbolt, for defendants in error, cited: Drake 
” on Attachments, §§ 173, 732,734, 736. Levy v. Brannan, 
89 Cal., 485. Ganea v. 8. P. R. BR. Co., 51 Cal., 140. 
Fortman v. Rottier, 8 O. S., 552. Turner v. O'Brien, 5 
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Neb., 543. Stone v. Swift, 4 Pick., 389. Alcewander v. 
Harrison, 38 Mo., 258. 1 Am. Leading Cases, pp. 258 
276. 2 Addison on Torts, § 865. 1 Hilliard on Torts, 
pp. 416 note “a,” and 421. Reed v. Samuels, 22 Texas, 
114. Brooks v. Jones, 11 Ired., 260. Raver v. Webster, 
-3 Iowa, 502. Gaddis v. Lord, 10 Iowa, 141. 


MAXWELL, J. 


This is an action for malicious attachment. On the trial 
of the cause in the court below a verdict was rendered in 
favor of the defendants and the action dismissed. 

The principal error relied upon in this court is, that the 
verdict is against the weight of evidence. The testimony 
tends to show that the plaintiff was doing business at Nor- 

folk; that he was indebted to the defendant somewhat in 
excess of $1,800, which was past due; that the claim was 
- sent to an attorney at Norfolk who called upon the plain- 
tiff and informed him that he wanted the claim paid or 
- secured. The plaintiff stated that he could not pay it then. 
A proposition was then made to him to secure it by as- 
‘signing accounts, or in some other way, which was refused. 
“There is other testimony in the record to which it is un- 
mecessary to refer. After a delay of nearly two weeks, no 
‘satisfactory arrangement having been made, an attachment 
-was Jevied upon the plaintiff’s stock of goods. In a few 
-days his friends intervened and secured the debt, when the 
attachment was released. The principal ground upon 
which damages are claimed is for injury to the plaintiff’s 
credit. The mere inability of a debtor to pay his debts 
will not justify proceedings by attachment. To authorize 
-such proceedings there must exist at least one of the stat- 
utory grounds, such as fraudulently contracting the debt, 
“where the debtor absconds or conceals himself, so that sum- 
“mons cannot be served upon him, or is removing or convert- 
ang his property into money with the intent to defraud his 
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ereditors. But while inability to pay debts is no just cause 
for an attachment, it may be a material circumstance as 
tending to prove that the debtor is converting his property 
into money or concealing it for the purpose of placing it 
beyond the reach of his creditors. The question of fraud- 
ulent intent is one of fact to be submitted to a jury, whose 
finding can only be reviewed in some of the modes pro- 
vided by law. The jury have found against the plaintiff 
on that question, and the weight of testimony is not so 
great against the verdict as to justify us in setting it aside. 
In order to maintain an action for malicious attachment 
the proceedings must have been instituted maliciously and 
without probable cause. Three things are necessary to be 
alleged and proved, viz.: want of probable cause, malice 
in the defendant, and damage to the plaintiff. 

Malice may be inferred from the want of probable cause, 
but this inference may be repelled by facts and circum- 
stances. Wood v. Weir, 4 B. Monroe, 544. Fortman v. 
Rottier, 8 O. 8., 548. Tomlinson v. Warner, 9 Ohio, 108. 
The fact that a valid cause of action exists against the 
debtor is no justification for attaching the debtor’s prop- 
erty without probable cause. We are of the opinion, 
however, that the evidence fails to show malice, and that 
therefore one of the necessary ingredients of the action is 
wanting, and the jury having so found there is no error in 
the record. Whether or not an action can be maintained 
on the undertaking is not before the court. There being 
no error in the record, the judgment must be affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 
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JULIUS POESSENECKER, PLAINTIFF IN ERROR, V. C. E. 
WEATHERBY ET AL., DEFENDANTS IN ERROR. 


Practice in Supreme Court. Except in very extraordinary 
cases this court will only look into questions of fact sufficiently 
to ascertain that the jury, or court setting without a jury, had 
sufficient facts before it upon which to find its verdict or decision. 
And only in such cases will it consider the weight of testimony. 


Error to the district court for Pierce county. Tried 
below before Tirrany, J. 


Brome & Durland, for plaintiff in error 


NV. A. Rainbolt, for defendants in error. 
Coss, Cu. J. 


This action was originally brought in the district court 
of Pierce county by the plaintiff in error against the defen- 
dants in error for the foreclosure of a mechanic’s lien. 

The plaintiff claimed $197.89. The defendants filed a 
counter-claim, claiming and demanding judgment against 
the plaintiff for $67.73. The cause was tried to the court 
without the intervention of’a jury, who found in favor of 
the defendants, and rendered judgment thereon in their 
favor in the sum of $2.35. A motion for new trial having 
been overruled, the plaintiff brings the cause to this court 
on error. 

It seems that, while the plaintiff tovk the contract to 
build the house of the defeadants for a sum certain, he 
furnishing al] the materials, yet in point of fact the lumber 
was furnished by the defendants to him, and charged to 
him at $492.40, whereas the plaintiff only credited them 
with the sum of $300 for the said lumber, and contends 
and testifies that it was a part of the contract for the erec- 
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tion of the building that the lumber for the same was to 
be furnished to him by the defendants at the agreed price, 
of $300. One of the defendants testifies to the reverse of 
this, and there is some other testimony on the subject. 

In the case of Armstrong v. Toler, 11 Wheaton, 258, 
Chief Justice Marshall complained of a certain practice 
then growing up, “which had a tendency to convert that 
court from a tribunal for the decision of points of law into 
one for the investigation of facts, and for weighing testi- 
mony. He deprecated such practice, and declared that 
such a course would obviously transfer to the supreme 
court the proper duties of a circuit court, and that it could 
not be countenanced.” 

We call to our assistance this high authority to aid us in 
impressing it upon the bar that it is not the province of the 
supreme court to retry questions of fact, and that except, 
possibly, under very extraordinary circumstances, this court 
will only look into the questions of fact involved in a case 
sufficiently to ascertain that the*jury, or the court sitting 
without a jury, had sufficient facts before it upon which to 
find its verdict or predicate its decision, and will not un- 
dertake to weigh testimony. 

There is no question of law whatever presented in this 
case, and it is obvious to me that a decision by a trial court, 
one way or the other, upon the facts contained in the bill 
of exceptions, must necessarily be sustained by this court. 

The judgment of the district court is affirmed. 


_ JUDGMENT AFFIRMED. 
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C. J. WHITE, PLAINTIFF IN ERROR, V. S. N, MERRIAM, 
DEFENDANT IN ERROR. 


1. Appearance. An appearance in a cause before final judgment 
by motion to correct the record of an interlocutory order, argu- 
ing the motion and procuring the correction, is a general appear- 
ance in the cause. 


2. 


: A general appearance is @ waiver of all objections to the 
manner of service of process. 


Error to the district court for Otoe county. Tried be- 
low before Pounp, J. 


D. T. Hayden and John C. Watson, for plaintiff in error. 
Covell & Ransom, for defendant in error. 
REESE, J. 


This action was commenced in the district court of Otoe 
county on the 24th day of July, 1877, for the purpose of 
quieting plaintiff’s title to the land described in his peti- 
tion. D. T. Hayden and J. C. Watson were the attorneys 
for the plaintiff. The parties were both non-residents of 
the state. Notice of the pendency of the action was given 
by publication. On the 10th day of April, 1878, a decree 
was entered in the cause quieting the title of the plaintiff. 

On the 15th day of July, 1882, the defendant served 
notice on the plaintiff’s attorneys of his intention to apply 
to the court for an order opening the judgment and allow- 
ing him to make his defense under the provisions of section 
eighty-two of the code of civil procedure, and on the 17th 
day of July, 1882, the motion for that purpose was filed 
in court, supported by the affidavit of the defendant and 
accompanied by his answer duly verified. On the 15th 
day of December, 1882, said motion came on for hearing: 
in said court, and was sustained; the judgment and decree 
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were set aside, and the defendant was permitted to make 
his defense. In the journal entry of that date, the follow- 
ing recital was written: “ Which motion is now taken up, 
argued By counsel for the respective parties hereto, and 
submitted to the court.” 

On the 25th day of April, 1883, said J. C. Watson and 
D. T. Hayden served notice on the defendant’s attorneys 
that on that day, or as soon thereafter as they could be 
heard, they would apply to the court for an order striking 
out of the journal entry of December 15th, 1882, the above 
quoted recital, for the reason that they were false and un- 
true, and on the same day filed their affidavit denying any 
appearance in said cause. On the 26th day of April, 1883, 
said motion was heard by the court, and upon being sub- 
mitted, was sustained and the entry corrected in accordance 
therewith, the journa! entry reciting among other things 
that the cause came on for hearing upon the motion and 
affidavits filed by J.C.Watson and D. T. Hayden, esquires, 
attorneys for the said plaintiff, to have the journal entry 
of said date corrected so as to conform to the facts; that 
said motion was sustained by the court, to which the de- 
fendant excepted. 

The plaintiff made no further appearance in the case. 

On the 9th day of October, 1888, a trial was had to the 
court, the court finding in substance that the plaintiff held 
the legal title to and was in the possession of the land de- 
scribed in his petition, and was entitled to the relief prayed 
for. But that by virtue of the sale of said land for taxes 
by the county treasurer of Otoe county to the grantors of 
the defendant, and the subsequent payment of taxes thereon, 
under said sale, as alleged in defendant’s answer, the defen- 
dant had a valid lien on said land for the amount of said 
taxes and interest, amounting to $311.00, and ordering the 
sale of the land to pay the same unless the plaintiff paid it, 
with interest and costs, within the time fixed by the decree. 

The plaintiff now brings the cause into this court by pe- 
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tition in error, and insists that the court had no jurisdiction 
to make the order opening the original decree, as the ser- 
vice of notice on his attorneys in the cause was not suffi- 
-cient under the statute; that the relation of attorney and 
client, as between plaintiffand his attorneys, ceased upon 
the rendition of the original decree, and that the notice 
- should have been personally served on the plaintiff. 

However that might be ordinarily, we think the record 
in this cause shows affirmatively that the relation of attor- 
ney and client did exist at the time of and subsequent to 
the service of said notice upon the plaintiff’s attorneys. If 
it did not, then by what authority did they appear for him 
on the 26th day of April, 1883, and procure for him the 
correction of the record? The presumption is, they had 
authority. The plaintiff is not now questioning it, and he 
alone can do so. Baldwin v. Foss, 14 Neb., 455. 

But if that relation had ceased, we think the appearance 
by the plaintiff for the purpose of correcting the.record was 
a general appearance, and the jurisdiction of the district 
court cannot now be questioned. The appearance was not 
for the purpose of challenging the jurisdiction of the court, 
but for the purpose of invoking and calling into action the 
power of the court. 

In the case of Porter v. The Chicago and Northwestern 
Railway Company, 1 Neb., 15, this court held that “if, 
by motion or by any other form of application to the court, 
he seek to bring its powers into action, except on the ques- 
tion of jurisdiction, he will be deemed to have appeared 
generally. Such application concedes a cause over which 
the court has power to act.” See also Cropsey v. Wiggen- 
horn, 3 Neb., 116. Crowell v. Galloway, Id., 220. 

The district court had jurisdiction over the parties. The 
decree entered therein was right, and must be affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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Wriuiuam H. Waters, PLAINTIFF IN ERROR, V. ADOLPH 
REUBER, DEFENDANT IN ERROR. 


1. Replevin: Practice. The affidavit and bill of particulars in 
an action of replevin before a county judge described the prop- 
erty as “one frame building now in process of erection, size 22x 
60, with the appurtenances thereto belonging, and of the value 
of $350.”? On the case being certified to the district court, the 
plaintiff in the action filed his petition, in which the property is 
described as “all the lumber, lath, shingles, nails, joists, boards, 
and materials on lot number fourteen in block number seventeen 
in the original town of Aurora, Nebraska, at the commencement 
of this action, and of the value of $350, and being the same chat- 
tels and personal property mentioned and described in the orig- 
inal petition filed in this cause, which petition is hereby madea 
part hereof.” Held, Not to set forth a different cause of action. 


2. Real Estate: ANNEXATION TOTHE FREEHOLD. As to whether 
a building constructed upon the land of a person other than the 
owner of the building becomes annexed to and a part of the free- 
hold, must depend to a great extent upon the facts and circum- 
stances of the case, and the intention of the parties. 


3. : . The owner of real estate offered it for sale, then 
put it into the hands of an agent for sale at a fixed price. The 
agent sold it for the price named. The purchaser, without a 
written contract or the payment of any money, took possession 
of the property pending the execution of the deed, and began 
the erection of a house thereon for himself. The owner of the 
real estate afterwards repudiated the sale of the land, and took 
possession of the building constructed by the purchaser. Held, 
That the purchaser was not divested of his title to the building, 
he being in no default, and having constructed the building in 
good faith, and that he could maintain replevin therefor. 


4. Damages Excessive: MUST AFFIRMATIVELY APPEAR 60 TO 
BE. A judgment for damages will not be set aside simply be- 
cause the damages allowed appear to be high, if there is any 
evidence to support the finding of the jury. Especially so when 
the verdict does not appear to have been the result of passion or 
prejudice. 


Error to the district court for Hamilton county. Tried 
below before Norvat, J. The verdict of the jury found 
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the right of possession of the property in dispute to be in 
the defendant in error, and awarded him $50 damages. 


Alfred W. Agee and Austin J. Rittenhouse, for plaintiff 


in error, 


- Building was part of freehold. 1 Washburn on Real 
Property, §§ 5-7 and 148. Orest v. Jack, 27 Am. Dec., 
353, and cases cited. Lunquist v. Teneyck, 40 Iowa, 219. 
Huebschmann v. McHenry, 29 Wis., 655. Warner v. 
Fountain, 28 Id.,405. W.U. Tel. Co. v. Ry. Co.,11 Fed. 
Rep., 7. Stillman v. Flinker, 10 N. W. Rep., 842. Ewell 
on Fixtures, 57. Seymore v. Watson, 5 Blackf., 555. 
Boon v. Orr, 4 G. Green, 304. Smith v. Carrol, Id., 146. 
Kimball v. Adams, 52 Wis., 554. Lipsky v. Borgman, Id., 
256. Silence on part of Waters not sufficient to raise pre- 
sumption of agreement or assent on his part. Crest v. 
Jackson, supra. Marsh v. Weckerly, 13 Pa. St., 252. 
Knouff v. Thompson, 16 Id., 364. Hill v. Epley, 31 Id., 
334. Rogers v. Walker, 6 Id., 374. Glidden v. Strupler, 
52 Id., 404. Note to 19 Am. Dec., 626. Farley’s duty 
was simply to find purchaser. His action did not bind 
Waters. Mathews v. Sowle, 12 Neb.,398. 16 Cent. Law 
Journal, 442. 


Hainer & Kellogg and P. Likes, for defendant in error, 
on annexation to freehold, cited: King v. Otley,1 B.& A., 
161. Wansbrough v. Maton, 4 Ad., 884. Wheeler ». 
Bedell, 40 Mich., 693. Tift v. Horton, 53 N. Y., 377. 
Rush County v. Stubbs, 25 Kan., 322. Mills v. Redick, 1 
Neb., 487. Freeman v. Lynch, 8 Neb., 200. 


REESE, J. 


This was an action of replevin instituted in the county 
court of Hamilton county, wherein the defendant in error 
claimed the possession of “one frame building now in’ 
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‘process of erection, size 22x50, with the appurtenances 
thereto belonging, and of the value of $350.” An order 
of replevin was issued, but the appraised value of the 
property being more than $500, the cause was certified to 
the district court without further proceedings. In the dis- 
trict court the defendant in error filed his petition, in which 
the property in controversy was described as “all the lum- 
ber, laths, shingles, nails, joists, boards, and materials on 
lot number fourteen, in block number seventeen, in the 
original town of Aurora, Nebraska, at the commencement 
of this action, and of the value of $350, and being the same 
chattels and personal property mentioned and described in 
the original petition filed in this cause, which petition is 
hereby made a part hereof.” The plaintiff in error moved 
to strike this petition from the files for the reasons that it 
set forth a new and different cause of action and did not 
describe the same property as that described in the bill of 
particulars in the county court. This motion was over- 
ruled, and the ruling of the court thereon is now assigned 
for error. 

Without entering into any discussion of the rules of 
pleading and practice involved in this question, we shall 
be content to refer to the case of School District No. 86 in 
York County v. McIntie, 14 Neb., 46, and adopt the con- 
clusions there reached. Ist, That there is no such depar- 
ture as would warrant the court in sustaining the motion 
to strike; and 2d, The subsequent filing of an answer and 
joining issue on this pleading is a waiver of the error if any 
had existed. 

Upon issue joined, the cause was tried to a jury, who re- 
turned a verdict in favor of the defendant in error upon 
the question of the right of property and of possession, 
and assessed his damages at $50. A motion for a new trial 
was made by the plaintiff in error, which was overruled 
and judgment’entered thereon. 

The next and most important question in this case is as 
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to the right of the defendant in error to maintain this ac- 
tion, it being claimed by the plaintiff in error that the 
building in question was annexed to the freehold and was 
not a subject of replevin. Before entering upon an exam- 
ination of this branch of the case, it seems proper to say 
that the evidence was to a great extent conflicting. The 
cause being tried to a jury, it was for them to determine 
the weight of the testimony, and with their conclusion in 
that respect we must be content. Again, as to whether or 
not the building in dispute did become annexed to and a 
part of the freehold must depend to a very great extent 
upon the facts of the case and the intention of the parties. 
In order to understand the exact point involved, a brief 
statement of the material facts, as disclosed by the record, 
is necessary, and which are substantially as follows: Prior 
to and during the month of March, 1882, the plaintiff in 
error was the owner of lot 14, block 17, in the town of 
Aurora. About the first of March of that year the plain- 
tiff in error and the defendant in error had some conversa- 
tion upon the subject of the purchase of the lot by the de- 
fendant in error. The price asked by the plaintiff in error 
was $450. About the twentieth of March the plaintiff in 
error left Aurora for Dakota territory, but before leaving 
he placed the 1ét in the hands of W. I. Farley, a real estate 
agent, for sale, and fixed the price at $500, making no res- 
ervations or conditions as to whom the lot should be sold. 
The defendant in error testifies that he purchased the lot of 
the agent, and the proof on the trial would fully warrant the 
jury in so deciding. The lot was surveyed and the corner 
established so that the carpenters might proceed with the 
work of constructing the building thereon. The surveyor 
testified in substance that the defendant in error called upon 
him to make the survey and locate the corners. He and the 
defendant in error “stepped into Farley’s office to ascertain 
the numbers, and Reuber asked Mr. Farley if it was all 
‘right for him to go ahead and survey that, as he wanted to 
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fix the corners before going on and building. Mr. Farley 
said I have no doubt that it is all right, that the lot was 
left with them for sale at the price he gave. He said it 
was all right of course. Farley told Mr. Reuber to let me 
do the work.” The witness further testified that he did 
the surveying immediately after and the carpenters were 
there at work. On the cross-examination he virtually re- 
iterated his testimony in chief, saying, ‘‘Reuber said he 
was already to go ahead on that building on that lot, and 
wanted to know if it was all right. Mr. Farley said cer- 
tainly that it was all right, from the fact that the property 
was left there for sale and not withdrawn. That there 
would be no difficulty as to that, that there would be no 
question but that Reuber would get the lot.” He also tes- 
tified that Farley said Reuber would be safe in going on 
and building on the lot. That the lot had been left with 
him to sell and it would be safe for Reuber to goon. It 
is conceded that Farley was the agent of the plaintiff in 
error and had authority to sell the lot. Under these cir- 
cumstances the defendant in error took possession of the 
lot and began the construction of the building in dispute. 
Farley soon afterwards informed him that he (Farley) had 
no word from the plaintiff in error, and he did not know 
how about his getting the lot, and it was best for the de- 
fendant in error not to go ahead until he could reach the 
plaintiff in error; he did not know where he was, and he 
would not guarantee it, but that the defendant in error 
said he knew it would be all right, that plaintiff in error 
had offered to sell him the lot before. The defendant in 
error proceeded with the construction of his building, pla- 
cing it on stones so laid under the sills as to afford a level 
and substantial resting place, but in no other way attach- 
ing it to the soil. In the latter part of April, 1882, the 
plaintiff in error returned home from Dakota. The frame 
of the building had been put up, part of the roof, siding, 
joists, and flooring had been put on, but the building had 
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not been inclosed. The defendant in error had evidently 
acted in good faith, fully believing he had purghased the 
lot and would receive his deed upon the return of the 
plaintiff in error. In this he was mistaken. The plaintiff 
in error not only refused to make the deed, but notified 
the defendant in error that he must stop work and leave 
the building, that it was his, and that the defendant in 
error must let it remain there. The defendant in error 
tried the expedient of removing the house during the 
night time, but the plaintiff in error. appeared and for- 
bade the removal. The replevin was then sued out by 
the defendant in error. 

The first point made by the plaintiff in error is, that 
. “Where one person enters upon the land of another, and 
without the assent and agreement of the land-owner erects. 
thereon a building it at once becomes a part of the free- 
hold, and belongs to the owner of the soil.” The long 
array of authorities cited in support of this proposition 
would, perhaps, deter us from questioning its soundness, 
were we ever so strongly inclined to do so; but in our 
view of the case it has no application here. But see 
Dietrichs ». The L. & N. W. R. R. Co., 13 Neb., 47. It 
is also urged that if the plaintiff in error had been present 
and known of the erection of the building his mere silence 
would not have been sufficient to raise a presumption of 
any assent or agreement on his part. It is not necessary 
for us to discuss this question either, for he, through his 
agent, was more than silent. The lot was to all intents and 
purposes sold to the defendant inerror. His entry thereon 
was not wrongful. He was exercising the right which he 
had to use his property as he saw fit. Had he so elected, 
he could have removed his building at any time before the 
efforts of the plaintiff in error to become its owner, and he 
would ‘not have been in any degree liable to the plaintiff 
in error for the value thereof. 

In Litile v. Willford, 17 N. W. Rep., 282, the owner of 
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the land executed to parties named in the deed a convey- 
ance, the land conveyed to be held by them as trustees for 
a church named in the deed. The association, which was 
represented by the trustees, took possession of the land and 
erected a church building thereon. It was afterwards as- 
certained that the deed was void and conveyed no title. 
The church association directed the removal of the church 
to another site, and the defendants were proceeding to sever 
and remove it when they were enjoined by the plaintiff 
Little. It was held that he had no right to the church, 
and the injunction was dissolved, and Vanderburgh, J., in 
writing the opinion of the court, says: “As to the plain- 
tiff’s rights to the improvements, the defendant’s equities 
are not less strong than they would have-been had plaintiff 
expressly licensed: the society to erect a church upon the lot 
in question. Where the authority of placing a building 
upon the land of auother rests upon his license, and the 
consideration of the case is.uninfluenced by the unreasona- 
ble laches of the licensee, or other special circumstances, he 
is regarded as continuing to be the owner of the building 
and equitably entitled to remove the same if he elects, and 
if such removal be practicable and works no serious injury 
to the land or the premises of the licensor to which it is 
annexed.” (See authorities there cited.) 

The authorities all distinguish between an unauthorized 
erection of buildings upon the land of another, and im- 
provements made thereon by his consent, as respects the 
title to the improvements or the beneficial interest therein. 
Tyler on Fixt., 88, 81. Suppose the contract of sale and 
authority to take possession and construct the building, 
pending the completion of the contract, had been made by 
the plaintiff in error and he had afterwards refused to ex- 
ecute and deliver the necessary deeds, would the case have 
been materially different from what it is? We think not. 
The right to remove buildings under such circumstances is. 
strictly equitable in its nature, but as between the parties 
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it has come to be recognized at law. Little v. Willford, | 
supra. 2 Am. Leading Cases (5 Ed.), 589. 

The case of Rush County v. Stubbs, 25 Kas., 322, is 
quite similar to this in many respects. There the plaintiff 
placed its building upon the land of the defendant, upon 
which he had a homestead filing, with the understanding 
that he should convey to the plaintiff when he procured 
his patent from the United States. The building was 
placed upon a permanent stone foundation, but the agree~ 
ment with. Stubbs was not in writing. Stubbs obtained 
his patent to the land but refused to convey to the county, 
and also refused to allow the plaintiff to remove the house. 
The county replevied the house, and the supreme court de- 
cided the action could be maintained. Brewer, J., in de- 
livering the opinion of the court, used the following lan- 
guage: “The house was placed by the plaintiff upon the 
land to which the defendant Stubbs had an inchoate title, 
with the understanding that it should remain the property 
of the plaintiff. How did the plaintiff lose its title? The 
manner in which it was annexed to the ground did not 
prevent the intention of the parties from remaining effect- 
ive. The building was, it is true, on a stone fuundation, 
but it was held there by its own weight. That it could be 
moved without destruction is evident, not merely from the 
description of the building but also from the fact that it 
had been once moved. 

“The contract of purchase may be laid out of considera- 
tion, for it was void and was repudiated by the owner of 
the realty, and it was not intended thereby to affect the 
ownership of the building. * * * The intention of 
the parties made this building personalty, and neither the 
manner of annexation nor any other matter prevented this 
intention from being carried into effect. Demand was con- 
ceded. Replevin and not forcible entry and detainer is the 
remedy to recover personal property.” 

The act of the agent when acting within the scope of his 
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authority is the act of the principal. Farley was author- 
ized by the plaintiff in error to sell the lot. The authority 
to sell carried with it the right to put the purchaser in pos- 
session. He sold the property to the defendant in error, 
who, relying on his purchase, made the improvement 
thereon for himself. The plaintiff in error had not invest- 
ed a dollar thereon, and to say that he could repudiate the 
contract made by his authorized agent, and by his repudia- 
tion become vested with the title to the property of the 
defendant in error, is a proposition too monstrous to be en- 
tertained by a court of justice. 

The plaintiff in error contends that the court erred in 
giving the first and second instructions asked by the de- 
fendant in error. On this proposition it !s enough to say, 
that the instructions complained of were in the line of rea- 
soning presented herein. They fairly submitted the case 
to the jury, and were correct. : 

It is next claimed the damages assessed by the jury are 
excessive, and were given under the influence of passion 
and prejudice. While the damages found by the jury are 
perhaps higher than would have been given by the writer 
hereof, yet there is some testimony from which the jury 
might have arrived at their conclusion, and the amount is 
not great enough to suggest passion or prejudice on the 
part of the jury. There is no error sufficient to reverse 
the case on that ground. 

After a careful examination of the whole case we are 
driven to the conclusion that substantial justice has been 
done and that there are no errors prejudicial to the plain- 
tiff in error. The judgment of the district court is af- 
firmed. 


JUDGMENT AFFIRMED, 


TuHE other judges concur. 
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Tuomas PRICE, APPELLANT, V. Buck & GREENWOOD, 
APPELLEES. 


A Verdict or finding will not be set aside as being against the 
weight of evidence unless it is clearly wrong. 


APPEAL from the district court of Lancaster county. 
Heard below before Pounn, J. 


N. C. Abbott, for appellant. 
Samuel J. Tuttle, for appellees. 
MAxweE.u, J. 


This is an action in equity for an accounting. It is 
alleged in the petition that in the year 1878 the plain- 
“tiff and defendants entered into partnership “ for the pur- 
pose of purchasing certain pieces and parcels of land 
and the timber then standing and growing thereon, in 
Franklin county, state of Nebraska, and for converting 
said timber into railroad ties, lumber, and wood, and dis- 
posing of the same to the best advantage;” that in pursu- 
ance of said object said firm “purchased several lots and 
pieces of land and the timber standing and growing on 
certain other pieces and parcels of land, being on sec. 16, 
town one, range 16 west, in Franklin county,” ete. It is 
also alleged that the timber was cut and disposed of and a 
large amount of the money arising therefrom retained by 
the defendants. The defendants answered admitting the 
partnership, the purchase of the timber and the conver- 
sion of the same into ties, etc.,and also pray for an ac- 
counting. The cause was referred to a referee, who found 
as follows: 

That the plaintiff, Price, had put into the business of 
said firm the following sums, to-wit: 
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To the purchase of the timber land................ $ 257.00: 


To laborers, teams, and supplies...........-sseeeees 845.88 
. $1,102.88 


That the defendants, Buck and Greenwood, had put in 
the following sums, to-wit: 


For sawing lumber...........csccscessececeesseeeesens $ 500.00 
For purchase of timber land..........cs.cesceeeeeee 232.00 
For hauling, per account of Jack Felters......... 56.05 
For piling wood.........scccecssessesoseecstessseaesees 7.00 
For cash paid divers other laborers...........0++0e ' 45.51 

For goods, wares, and merchandise furnished to 
Price, less cash paid thereon, etc...........000. 575.48 
$1,416.54 


That the plaintiff has received out of said co-partner- 
ship business the sum of $1,392.00, and that the defend- 
ants have received the sum of $1,294.64, being $55.32 
more than their share of the gross receipts; that the de- 
fendants have paid into the partnership the sum of $157.33 
more than one-half of the gross amount contributed. The 
referee therefore deducted the sum of $55.32 from $157.38, 
leaving the sum of $102.01 due the defendants. Excep- 
tions were filed to the report, which were overruled and a 
decree rendered confirming it. The plaintiff appeals to 
this court. 

No question of law arises in the case, the principal one 
being as to the weight of testimony. ‘The testimony is 
conflicting, and it would subserve no good purpose to re- 
view it at length. A verdict or finding will not be set 
aside unless clearly wrong, but in our opinion this is fully 
sustained by the evidence. The judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Strate oF NEBRASKA, EX REL. T. J. CHESNEY, V. JOHN 
Wa.uicus, AUDITOR OF PuBLIC ACCOUNTS. 


Registration of Bonds: FErs. Where a county presents its 
refunding bonds to the auditor for registration, it must pay 
one-fourth of one per cent upon the dollar for each bond reg- 
istered. 


ORIGINAL application for mandamus. 
Colby & Hazlett, for relator. 


Isaae Powers, Jr., Attorney General, for the respondent. 


MaxweLt, J. 


The county of Gage issued $100,000 of refunding bonds, 
and presented them to the defendant for registration, but 
refused to pay the fees provided by law for such services. 
This is an application to compel him to register said bonds 
free of charge to the county ; and the only question pre- 
sented is, whether the auditor is entitled to demand and 
receive such fees when a county issues refunding bonds. 

Sec. 2, Art. XII. of the constitution, while limiting the 
amount of bonds that may be voted to ten per cent of the 
assessed valuation, which by a two-thirds vote may be in- 
creased to fifteen per cent, provides that “no bonds or evi- 
dences of indebtedness so issued shall be valid unless the 
same shal] have endorsed a certificate signed by the secre- 
tary and auditor of state showing that the same is issued 
pursuant to law.” In 1883 the legislature passed an act 
“to authorize counties to issue bonds for refunding their 
bonded indebtedness, and provide for registering and certi- 
fying the same, and for levying a tax to pay the interest and 
principal thereof.” [Comp. Stat., Appendix, 1883, 860.] 

Sec. 5 of the act provides that “it shall be the duty of 
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‘the auditor of the state to register such substituted bonds,. 
and of the secretary and auditor to certify the same,” ete. 

Sec. 3 of the “act to authorize the registration, collec- 
tion, and redemption of county bonds,” which took effect 
Feb. 25, 1875, provides that “the auditor shall be entitled’ 
to a fee of one-fourth of one per cent upon the dollar for 
each bond so registered, to be paid by the holder thereof.” 
[Comp. Stat., chap. 9, sec. 12.] This provision has not. 
been repealed and is still in full force. 

The word “holder” evidently means the person present- 
ing the bonds for registration, whether it be a corporation 
or a natural person. If a county desires to refund its. 
bonded debt it will seek to do so because of the supposed 
advantage to be gained thereby. If expenses are to be’ 
incurred in certifying the new issue of bonds it would 
seem but just that the party to be benefited should sus- 
tain the same, and not the people of the state at large. 
The fees thus paid to the auditor are to be turned into the 
treasury of the state and are not for his personal benefit; 
but it is nevertheless his duty to collect the same. The 
State v. Liedtke, 12 Neb., 171. As the county refused to- 
pay the tees provided in the statute for registering the 
bonds in question, and as it was not his duty to register 
the same without the payment of such fees, the writ must. 
be denied. 


Writ DENIED. 


Ep. RosENBAUM, PLAINTIFF IN ERROR, vy. PAULINA 
DUNSTON, DEFENDANT IN ERROR. 


Costs. In an action under section 15, of chapter 50, of the Com-.* 
piled Statutes, where the damages claimed were five hundred 
dollars ; in the county court, where the action was commenced,. 
the plaintiff recovered two hundred and five dollars, Uponap- 
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peal by the defendant to the district court the plaintiff recovered 
one hundred and eighty-one dollars; Held, That plaintiff could 
not recover her costs. 


Error to the district court for Cass county. Tried be- 
low before Morris, J., sitting for Pounn, J. 


Will 8. Wise and Smith & Beeson, for plaintiff in error, 
cited: Comp. Stat., chap. 50, § 19. Geere v. Sweet, 2 
Neb., 76. Beach v. Cramer, 5 Neb., 98. Ray v. Mason, 
6 Id., 101. Martin v. Grover, 9 Id., 263. 


A. N. Sullivan, for defendant in error. 


This action is on liquor dealer’s bond, and law says 
“damages and expenses” may be recovered in any court 
of competent jurisdiction. Expenses and costs are synony- 
mous. 1 Bouvier, 370. 


Cogs, Cu. J. 


This is a petition in error to the judgment of the district 
court of Cass county, and is based upon the overruling of 
the motion of the plaintiff in error, to retax the costs in the 
case, or rather to tax the costs in the case to the defendant 
in error, who was the plaintiff in the court below. 

The action was commenced by the defendant in error 
against the plaintiff in error, in the county court, where 
she recovered a judgment in the sum of $205 under the 
provisions of section 15, chapter 50 of the Compiled Stat- 
utes. The defendant appealed the cause to the district court, 
where a new trial was had, and a verdict in favor of the 
plaintiff in the sum of $181; and judgment being render- 
ed in her favor for that amount and costs, the defendant 
therein moved for a retaxation of costs as above stated ; 
that motion being overruled, he brings the cause to this 
court on error, so that the only question presented for the 
consideration of this court is, whether since the act enlarg- 
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ing the jurisdiction of justices of the peace to two hundred 
dollars, a plaintiff instituting a suit in the county court, 
claiming five hundred dollars damages, and recovering more 
than two hundred dollars, and upon appeal by the defend- 
ant to the district court recovers less than two hundred 
dollars, can he recover costs? 

The additional point is also made, that under the pecu- 
liar provisions of section 15, chapter 50, an action brought 
thereunder is taken out of the general rule, and that in all 
cases in whatever court and whatever may be the amount of 
recovery under that section, the plaintiff is entitled to costs. 

But upon the general question, the cause having been be- 
fore this court, and the statutes applicable thereto having 
been construed by it on at least three occasions, in the 
cases cited by counsel for plaintiff in error, there can be 
no question of its being, as said by the court, in the 
opinion in Ray v. Mason, 6 Neb., 101, “the well established 
rule of this court, that if a justice of the peace has juris- 
diction of an action, and it has been brought in any other 
court, the plaintiff shall not recover costs, and the jurisdic- 
tion in such cases is determined by the amount recovered, 
and not by the amount claimed.” 

Upon the second point, I am of the opinion that the 
language of sec. 15, chap. 50, is not sufficient to take this 
case out of the general rule. That section is as follows: 

“The person so licensed shall pay all damages that the 
community or individuals may sustain in consequence of 
such traffic, he shall support all paupers, widows, and or- 
phans, and the expenses of all civil and criminal prosecu- 
tions growing out of, or justly attributed to his traffic in 
intoxicating drinks; said damages and expenses to be re- 
covered in any court of competent jurisdiction by any civil 
action on the bond named and required in section 6 of this 
act, a copy of which, properly authenticated, shall be taken 
in evidence in any court of justice in this state; and it 
shal) be the duty of the proper clerk to deliver on demand 
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such copy to any person who may claim to be injured by 
such traffic.” 

It will be observed that this section does not speak of 
costs, but of damages and expenses. These, if recovered at 
all, must be recovered in a suit as a substantive cause of 
action and not as costs. 

It is deemed unnecessary to animadvert at length upon 
this case, or the law applicable thereto, but only necessary 
to state as the conclusion to which we have arrived, that 
each party in the court below must pay their own costs. 

The order of the district court overruling the motion for 
retaxation of costs is reversed, and the case remanded to 
the district court for further proceedings in accordance 
with law. 


REVERSED AND REMANDED, 


THE other judges concur. 


James W. THRAILKILL, PLAINTIFF IN ERROR, V. WILL- 
1AM DAILY ET AL., DEFENDANTS IN ERROR. 


Upon the facts stated in the opinion, Held, To be no error in the 
record. : 


Error to the district court for Butler county, Tried be- 
low before GEorGE W. Post, J. 


E. R. Dean, for plaintiff in error. 
Lamb, Billingsley & Lambertsun, for defendants in error.. 
Coss, Cu. J. 


This action was brought in the court below by Thrail- 
kill and Nelson, plaintiffs in error, against Daily, Ball, and: 
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the two Reeds, defendants in error. It appears from the 
bill of exceptions that Thrailkill and Nelson claimed a stock 
of goods at Ulysses, Butler county, which they claimed to 
have bought from one Stiles; that Daily was United States 
marshal], and Ball his deputy; that Ball, as such deputy, 
by virtue of a writ of attachment issued out of the circuit 
court of the United States, at the suit of certain foreign cred- 
itors of said Stiles, seized the said goods, and that the Reeds 
were summoned by him as appraisers to assist in making 
an inventory and appraisement of the said attached goods, 
The Reeds resided in Butler county, Daily, the marshal, 
resided in Nemaha county, and Ball, the deputy, who 
actually served the attachment, resided in Douglas county. 
The defendants answered in the case, Daily and Ball to- 
gether, but separate from the two Reeds, who made a joint 
answer, each of them setting up in their several answers 
a claim that the making of the Reeds defendants was 
fraudulent on the part of the plaintiffs, and for the sole 
purpose of thereby fraudulently obtaining jurisdiction of 
the two principal defendants, Daily and Ball. They also 
set up fraud in the alleged sale of the goods from Stiles to 
Thrailkill and Nelson, and that the same was made for 
the purpose of defrauding the creditors of Stiles. There 
was a trial before a jury,‘and the verdict and judgment in 
favor of the defendants. The plaintiffs bring the case to 
this court on error. 

There is but one error assigned in the petition in error, 
which is, that the court erred in overruling the motion for 
a new trial. It may be considered, therefore, that the case 
is before this court rather on general principles. At the 
hearing, as well as in the briefs of counsel, considerable 
importance seems to be attached to the question of the ju- 
risdiction of the district court of Butler county over the 
defendants Daily and Ball; and it is alleged in both the 
answers that the Reeds were made defendants for the fraud- 
ulent purpose of thereby enabling the plaintiff to acquire 
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jurisdiction on the part of the court in Butler county over 
the two principal defendants. I do not think this an im- 
portant question in this case, for we are quite clear that the 
district court of Butler county originally had not jurisdic- 

tion of the two principal defendants, and that it acquired 

such jurisdiction only by their appearance in the cause;. 
but they did appear, and thereby in my opinion submitted 

themselves to the jurisdiction of that tribunal. There can 

be no doubt, in any event, of the justice of the verdict in. 
favor of the two Reeds, as they could not, whatever might 

be the rights of the plaintiffs as to the marshal and his. 
deputy, be held as trespassers for obeying the summons of 
said deputy marshal and acting as appraisers of said goods; 

and there is no pretense that they acted in any other ca- 

pacity. When a citizen is summoned by the sheriff or a. 
marshal to act as an appraiser or to assist in making an 

inventory of goods levied on, he has no option but to obey;. 
and there is no principle of law which would hold such 

obedience as a foundation for an action of trespass against 

him. But suppose they were guilty of trespass, and jointly 

guilty with the marshal and his deputy, would that enable: 
the plaintiff, by joining all in the same action, to issue sum- 

mons to other counties for service on the other two? I 

think not. Neither the petition in error nor plaintiff's brief’ 
point out any respect in which the evidence fails to sup- 

port the verdict, or the instructions given by the court to 

the jury fail to express the law as applicable to the plead- 

ings and evidence in the case. It is suggested in the brief” 
that the seizing of these goods by the United States mar- 

shal was an interference upon the part of the federal with the 

state authorities; but we fail to see that such case is made. 
either by the pleadings or the evidence. Indeed, we see 

no error in the record, and accordingly the judgment of the- 
district court is affirmed, 

JUDGMENT AFFIRMED, 


THE other judges concur. 
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0. & R. V. R. R. Co. v. Rogers. 


2 


OmaHa & REPUBLICAN VALLEY RAILROAD CoMPANY, 
PLAINTIFF IN ERROR, V. H. D. RoGERS, DEFENDANT 
IN ERROR. 


Upon the stipulated facts, Held, That there is no error in the judg- 
ment in the court below. 


Error to the district court for Gage county, ‘Tried 
below before WEAVER, J. 


Colby, Hazlett & Bates (A. J. Poppleton with them), for 
plaintiff in error. 


W. H. Ashby, for defendant in error, 
Coss, Cu. J. 


- This cause was submitted to the court below upon an 
agreed statement of facts as follows: 

“Tt is agreed that the plaintiff was the owner, at the 
commencement of this suit, of the lot 12, in block 66, in 
the city of Beatrice, Gage county, state of Nebraska, and 
if he is entitled to recover damages under the facts and the’ 
law, that his damages are one hundred dollars. . 

“That the defendant has not occupied or built its lineof 
railroad across or upon the said lot so owned by plaintiff, 
or taken any of said lot for right of way or otherwise. 

“That said defendant has occupied and built its road 
upon the lot against to plaintiff’s lot, and occupied all of 
said lot up to the corner of plaintiff’s lot and in the public 
street.and highway of the city of Beatrice, in front of the 
plaintiff’s lot and upon the half of the street next to said. 
lot. 

“That the city of Beatrice was and is a town site, entered 
under the laws of the United States, and was laid out, 
platted, entered, and occupied under the acts of congress of" 
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the’ United States in that behalf provided, and the plain- 
tiff’s title to said lot is derived by a series of mesne convey- 
ances from the mayor of said city of Beatrice, who entered 
said town site of which plaintiff’s lot is a part, under said 
laws of congress with the lots, blocks, and streets as they 
are now platted. That the defendant, by condemnation 
proceedings, to which the plaintiff was not a party, obtain- 
ed the right from the city of Beatrice and the owners of 
the adjacent lots to plaintiff’s lotto occupy the said adjacent 
lots and said street in the manner used and occupied by 
defendant for the location, construction and operation of 
its railroad, and that defendant’s use and occupation of said 
adjacent lots and street are proper and necessary in the lo~ 
cafion, construction, and operation of said railroad. 

“ That plaintiff’s claim for damages against defendant is 
for the use and occupation by defendant as aforesaid of the 
lots and street adjacent to the plaintiff’s lot, and for dam- 
ages to his said lot consequent upon the construction and 
operation of its said road over the lots adjacent and over 
the half of the street next to said plaintiff’s lot.” 

The cause was tried to the court without the intervention 
of a jury. There was a judgment for the plaintiff for the 
sum of one hundred dollars;' and defendant brings the 
case to this court on error. 

In the case The B. & M. Railroad Company v. Rein- 
hackle, 15 Neb, 279, this court held: “That the authori- 
ties of a city have no power to authorize a railroad com- 
pany to permanently appropriate and obstruct a portion of 
a street without compensation to such lot owners abutting 
thereon as are especially injured thereby.” 

The parties must have had some object in view in sub- 
mitting their case upon a stipulation of facts, rather than 
in the ordinary way, by the testimony of witnesses. Bear- 
ing that in mind, and reading the stipulation of facts in 
this case, it must be construed to mean that if the plaintiff 
was in any case entitled to recover for injuries to his prop- 
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erty where no part of it was taken or actually occupied by 
the railroad, then that the recovery in this case might be 
in his favor, limited in amount to one hundred dollars. It 
is true that it nowhere appears in the said stipulation that 
the plaintiff’s property was specially damaged by reason 
of the occupation of the street by the railroad; unless that 
may be inferred from the following language of the stipu- 
lation: “That said defendant has occupied and built its 
road upon a lot against to plaintiff’s lot, and occupied all 
of said lot up to the corner of plaintiff’s lot, and in the 
public street and highway of the said city of Beatrice in 
front of the plaintiff’s lot and upon the half of the street 
next to the said lot.” But I think a fair construction of 
this language brings the case within the rule laid down in 
the case above cited. It must be conceded that the fee to 
the streets of cities and villages in this state, laid out, 
platted, aud recorded in accordance with the law, is in 
the corporation of such city or village; and I do not see 
wherein such title is different in any respect in a city like 
Beatrice, where the land upon which it is situated was 
originally obtained from the United States government 
under the town-site law. Nor do I understand the case of 
B. & M. Railroad Co. v. Reinhackle, supra, to depend at 
all upon the doctrine of additional servitude, but upon the 
right of the owner of a lot in a city bounding upon a 
public street, to have and enjoy a reasonable and unmo- 
lested right and privilege of access and use of said street 
for the legitimate purposes of his property, such as is en- 
joyed by the community generally, The judgment of the 
district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Laura A. Dierks anp Lavra M. WHITE, APPELLEES, 
v. JosEPH Martin, SHERIFF, ETC., ET AL., APPEL- 
LANTS, 


Real Property: TITLE: LACHES. Upon the facts set out in the 
opinion, Held, That appellees had not by laches lost the right to 
assert their title to the property in question. 


APPEAL from the district court of Madison county. 


Byron Millett, for appellants, cited the cases referred to 
in opinion and 2 Pomeroy’s Equity, § 917. 2 Story’s 
Equity, § 1520. Willard’s Kq., 364 


J. T. Brown, for appellees. . 
Coss, Cu, J. 


The petition in this case alleges, that on or about the 8th 
day of August, 1878, John H. Dierks was the agent of 
the plaintiffs for the purpose of purchasing the lands 
therein described. That in pursuance of the directions of 
plaintiffs, he purchased the same, and took the bond for 
the deed to be executed by the vendor when the sameshould 
be fully paid for, running to himself. That afterwards 
and on or about the 29th day of December, 1881, the said 
Dierks assigned the said bond to the plaintiffs. That dur- 
ing the whole of said time the plaintiffs had been in pos- 
session of the said lands, and had made permanent and 
valuable improvements thereon, by building and causing 
to be built on said land a dwelling house and other build- 
ings. That they paid for said land at the time of the mak- 
ing of said original contract by the said Dierks, the sum of 
ninety-six dollars, and made other payments thereon. That 
on or about the month of May, 1879, to-wit, at the May 
term of the district court in and for Madison county, Ne- 
braska, the defendant, Alphonzo Heintz, recovered a 
judgment against the said John H. Dierks and Wilkin 
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Dierks for the sum of three hundred fifteen dollars and 
fifty-one cents besides costs of suit, and on the 28th day 
of February, 1882, caused an execution to be issued theres 
on, and that at the instance of the said Alphonzo Heintz 
the same was placed in the hands of Joseph E. Martin, the 
defendant, who was the sheriff of said county of Madison, 
and was by him placed in the hands of Frank Martin, his 
deputy, who, on or about the 10th day of April, 1882, 
levied the same on the said dwelling house as aforesaid, as 
property of the said John H. Dierks, and had advertised 
the said dwelling house for sale under said execution; and 
unless prevented by the court would proceed to sell the 
same. That the said house was and is permanently attach- 
ed to the freehold of the said lands. A temporary injunction 
was issued upon the prayer of said plaintiffs, and on the 
15th day of January, 1883, the said defendants having 
been duly summoned, and having answered, the said case 
was brought on for trial before the court, and a final judg- 
ment rendered, permanently enjoining the defendants from 
selling the said house, and for costs, and the cause is brought 
to this court by the defendants on appeal. The appellants 
by their brief present two points : 

I. The petition shows on iis face that the plaintiffs 
were guilty of great laches in asserting their rights to the 
property in question, without alleging in the petition an 
excuse for such unreasonable delay. I have examined with 
great care the authorities cited in support of this point, 
and am forced to the conclusion that the learned counsel is 
mistaken in their applicability to this case. There was no 
delay appreciable to me in the assertion of the rights of the 
plaintiff, which can be construed into laches, or which can 
possibly make applicable the objection that this is the as- 
sertion of a staleclaim. It docs not appear from the peti- 
tion that the said Dierks ever denied the right of the 
plaintiffs to the premises, or that he ever excluded them 

from the enjoyment thereof; but it does appear that at their 
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request, and within less than four years, within the shortest 
statute of limitations, he assigned the contract for said land 
to the plaintiffs. If he was in fact their trustee constant- 
ly acknowledging their right to the premises, no statute of 
limitations would run against them, nor would the equita- 
ble doctrine, whereby old and unasserted claims are reject- 
ed as stale, perhaps without regard to the statute of limi- 
tations, apply to this case. 

The first case cited, that of Badger v. Badger, 2 Wallace, 
92, holds, as stated in the syllabus, that “courts of equity 
acting on their own inherent doctrine of discouraging, for 
the peace of society, antiquated demands, refused to inter- 
fere in attempts to establish a stale trust except where: 
1. The trust is clearly established,” ete. 

In this case the trust is clearly asserted; whether it was 
est tblished or not would depend upou the evidence intro- 
duced at the trial. There was evidence, but we are not in- 
formed as to its extent or character, there being no bill of 
exceptions in the case; accordingly, as all presumptions are 
in favor of the judgment, we must suppose that this trust 
was clearly established. The other case, Lansdale v. Smith, 
106 U. S., 391, is a case where a trust was sought to be 
estabished after a lapse of forty-five years, during which 
time the estate involved in the trust had been in the posses- 
sion of the defendant; and it is sufficient to state that no 
principle of equity is evidenced in that case which can apply 
in the most remote degree to the case at the bar. 

II. “The action was brought to restrain the sale of 
personal property on execution,” etc. I do not understand 
the action to be brought to restrain the sale of personal 
property. The execution was not levied upon personal prop- 
erty, but upon land, and although the title of plaintiffs: in 
the land is less than a fee simple, it is not personal property. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
THE other judges concur. 
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Tue Buruineton & Missourr River RatwRoaD Com- 
PANY, APPELLANT, V. SAUNDERS COUNTY ET AL., 
APPELLEES, 


1, Taxes: INJUNCTION. In an action to enjoin certain taxes levied 
to pay interest on bonds issued to a railroad company, and to 
raise 9 sinking fund under the act of 1875, the injunction was 
denied as to the interest, but granted until the further order of 
the court as to the sinking fund. 


2. : INSANE HOSPITAL. The tax for the insane hospital for 
S. Co., was certified to be $1,765.22, but the amount actually 
levied was considerably in excess of that sum; Held, That the 
excess was levied without authority of law, and void. © 

3, : BONDS UNDER SPECIAL ACT: PRACTICE: PLEADING: 


School District No. 1, of S. county, issued bonds in 1871 under 
a special act of the legislature. Thirteen years afterwards a 
tax payer sought to enjoin the payment of interest on the bonds 
upon the sole ground that they were issued under a special act: 
Held, That there was not sufficient either pleaded or proved to 
put in issue the constitutionality of the bonds. 


APPEAL from the district court of Saunders county 
Tried below before Post, J., on exceptions to report of 
referee, 


Marquett & Deweese, for appellant. 
T. B. Wilson and J. R. Gilkerson, for appellees. 
MAXWELL, J. 


This action was brought by the plaintiff in the district 
court of Saunders county to enjoin the collection of certain 
taxes claimed to beillegal. The cause was referred by con- 
sent to Hon. W. H. Munger who found that the taxes in 
controversy were legal and valid. Exceptions were filed to 
the report of the referee, which were overruled and the re- 
port confirmed, The plaintiff appeals to this court. 

The plaintiff alleges in its petition that it was the owner 
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of four 16-100 miles of railway in said county assessed in 
the year 1879 at the sum of $8,032 per mile, and also a 
Jarge amount of Jand, a description of which is given in 
the petition; that in that year the county commissioners of 
said county levied taxes as follows: “July 9th, 1879, board 
of county commissioners met, members all present. On 
motion the levy of taxes for state purposes as reported by 
state auditor was ordered placed on the tax list for the year 
1879. Said levy is as follows: 
“General fund, 4 mills on the dollar. 


“Sinking fund, 1 mill os 
“School fund, 1 “ “ 
“University fund, § “ . 


“On motion the levy for county purposes was made as 
follows, and ordered placed on the tax list for the year 1879: 
“ For general purposes, 9 mills on the dollar. 


“ Sinking fund, 10 ee ee 
(73 Bridge cc 8 (<9 cc 
if3 Road “ce 2 ce “ce 
cc Insane ce . 1 {9 “ ” 


The plaintiff alleges that the sinking fund of ten mills 
is unauthorized and all in excess of 8 mills on the dollar 
void. A stipulation as to certain facts was entered into 
by the parties from which it appears that in the year 1870 
the county of Saunders issued and delivered to the plain- 
tiff $40,000 of its coupon bonds due in twenty years from 
date with interest at 10 per cent; that in the year 1877 
said county issued to the Republican Valley R. R. Co., its 
coupon bonds to the amount of $140,000 due in twenty 
years with interest at 10 per cent; that all of said bonds 
were legally issued and registered, and the levy to pay 
the interest thereon was properly certified by the state 
auditor. ‘The referee among other things found as follows: 

“ Siath, That on the 9th of June, 1879, the auditor of 
public accounts of the state of Nebraska certified to the 
county clerk of said Saunders county the amount of inter- 
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est due and to become due for such year on said bonds, as 
required by sec. 4, page 171, laws of 1875.” 

“ Seventh, That the clerk Ge said county upon receiving 
such certified statement from the auditor, ascertained from 
the assessment roll of said county the amount of taxable 
property in such county, and what percentage was required 
to be levied thereon to pay the said interest, and to create a 
sinking fund in compliance with the certificates of the said 
auditor, and did levy such percentage upon the taxable 
property of such county,” ete. 

“ Highth, That the amount of the levy so made was 10 
mills on the dollar, and is the 10 mills mentioned and de- 
nomiuated as sinking fund.” 

I. It will be seen that the tax in question, at least to the 
extent of paying the interest on the bonds, was a valid tax. 
As to the amount levied for sinking fund under the provi- 
sions of sec. 4 of the act “ to authorize the registration, col- 
lection, and redemption of county bonds,” approved Feb- 
ruary 25, 1875, Laws of 1875, 171, we will hear further 
argument, as the question involves a construction of the 
limitations of the taxing power under our present constitu- 
tion and has not been very fully presented. The collection 
of the sinking fund tax in excess of the amount required 
for interest on the bonds will therefore be enjoined until 
the further order of the court. 

II. As to the levy for the insane fund the referee 
found as follows: “That on the 13th day of May, 1879, 
the auditor of public accounts, after receiving the quarter- 
ly certificates from the superintendent of the Insane Hos- 
pital, pursuant to section 47, page 307, Compiled Statutes, 
notified the county clerk of Saunders county of the amount ~ 
due from said county to said hospital, to-wit, $1,765.22 ; 
and the board of county commissioners levied therefor the 
one mill tax denominated “insane fund.” 

The section above referred to reads as follows: “The 
superintendent shall certify to the auditor of state on 
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the first days of March, June, September, and December, 
the amount (not previously certified by him) due to said 
hospital from the several counties having patients charge- 
able thereto, and said auditor shall pass the same to the 
credit of the hospital. The auditor shall thereupon notify 
the clerk of each county so owing of the amount thereof, 
and charge the same to said county; and the board of 
county commissioners shall add such amount to the next 
state tax to be levied in said county, and pay the’ amount 
s0 levied into the state treasury.” The testimony shows 
that a tax of one mill on the dollar for the year named will 
produce considerably more than $1,765.22. As the tax is 
levied_in pursuance of an express provision of the statute, 
no greater sum can be levied than is expressly authorized ; 
therefore, to the extent of $1,765.22 the tax is sustained, 
and all in excess of that sum being levied without author- 
ity of law is void and is perpetually enjoined. 

III. Objection is made to certain bonds voted by 
school district No. 1 of said county, which were issued 
under a special act of the legislature, approved February 
10, 1871. The constitutionality of the act in question is 
not raised by the pleadings or proof, and no equitable 
grounds are set up in the petition for enjoining the taxes 
levied to pay the interest on these bonds. And now, after 
the lapse of thirteen years from the time the bonds were 
issued, the interest thereon so far as appears having been 
paid without objection, it would seem but justice to require 
a party complaining to show that the taxes levied to pay 
the interest thereon were inequitable and unjust. As noth- 
ing of the kind is either pleaded or proved, the taxes will 
" not be enjoined. Judgment will be entered in conformity 
with this opinion. 

JUDGMENT ACCORDINGLY. 

Cosp, Cu. J., concurs. 


REEsE, J., having been of counsel, took no part in the 
decision. 


« 
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JouHn BAIER, PLAINTIFF IN ERROR, V. WENCEL 
HUMPALL, DEFENDANT IN ERROR. 


ay 
. 


Justice of Peace: APPEARANOE: APPEAL. A party who 
appears in the case at the trial before a justice of the peace may 
appeal to the district court although he offered no affirmative 
proof. 


¢ TRIAL. The issues in the district court will be thesame 
as before the justice. 


The word “defense”? applies to any matter tending to 
diminish or entirely defeat the plaintiff’s cause of action. 


Error to the district court for Saline county. Tried 
below before WEAVER, J. Baier was defendant in the 
court below and before the justice. 


M. B. C. True, for plaintiff in error. 
J. H. Grimm, for defendant in error. 
MAXWELL, J. 


This is an action of replevin commenced before a justice 
of the peace. On the trial of the cause the justice rendered 
judgment in favor of the defendant. The plaintiff then 
appealed to the district court, where, on motion of the de- 
fendant, the appeal was dismissed, the grounds of the mo- 
tion being that the plaintiff “ failed, neglected, and refused 
to interpose his defense in the court below, as is shown by 
the transcript.” The motion was sustained and the cause 
dismissed, This is assigned for error in this court. 

The docket entry, so far as it relates to appearance of 
the parties, is as follows: “September 12, 1882, 10 o’clock 
A.M., cause came on to be heard, both plaintiff and defend- 
ant in court and expressly waive their right of trial by jury 
and ask for a trial by this court. Trial had. Plaintiff 
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Wencel Humpall called and sworn, ‘The defendant failed 
to introduce testimony,” etc. 

In Clendenning v. Crawford, 7 Neb., 474, it was held 
that a party permitting a judgment to be taken against 
him by default must have the default set aside and defend 
the cause on the merits before he could appeal to the dis- 
trict court. Strine v. Kingsbaker, 12 1d.,52. Brayton v. 
County of Delaware, 16 Iowa, 44. Trullenger v. Todd, 
5 Oregon, 36. Long v. Sharp, Id., 487. The reason as- 
signed being that justices’ courts are established for the trial 
and disposal of minor causes with as little delay and ex- 
pense to the parties as possible. But in establishing this 
rule it was not intended to prevent a party from taking an 
appeal who had appeared and made his defense in the jus- 
tice court. The word “defense” applies to every matter 
tending to diminish or entirely defeat the plaintiff’s cause 
ef action. This perhaps may be shown by the cross-exam- 
imation of the plaintiff’s witnesses. Even if a defendant 
has no affirmative proof to offer, he has the right to cross- 
examine the witnesses of the adverse party, and in this’ 
way, if he can, diminish or defeat a recovery against him- 
self. And when he does so we can see no good reason why 
he should be deprived of the right of appeal. The issues 
on the appeal will be the same as they were before the jus- 
tice. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 
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Wiurtam F. Donovan, PLAINTIFF IN ERROR, V. FRANE- 
tin §. SHERWIN, DEFENDANT IN ERROR. 


1. Bill of Exceptions. Where a trial is had and verdict re- 
turned, a party excepting must reduce his exceptions to writing 
within the time fixed by law after the close of the term at which 
the trial was had, and the continuance of the hearing of the mo- 
tion for a new trial to a subsequent term will not extend the 
time in which to prepare a bill of exceptions. 


2 


: AFFIDAVITS not embodied in a bill of exceptions may be 


stricken out of the transcript, a 


Error to the district court for Lancaster county. Tried 
below before Gasiin, J., in absence of Pounp, J. 


Foxworthy & Son, for plaintiff in error. 
W. BR. Kelly, for defendant in error, 
MaxweE Lt, J. 


This case is submitted to the court on a motion of the 
plaintiff to refile the bill of exceptions, and of the defend- 
ant to strike out certain affidavits from the transcript be- 
cause not properly a part thereof. The cause was tried in 
the court below on the twenty-eighth of October, 1882, 
before Hon. William Gaslin and a jury, and a verdict re- 
turned in favor of the defendant. On the thirty-first of 
. that month the plaintiff filed a motion for a new trial, which 
it is alleged Judge Pound refused to act upon. No bill of 
exceptions was prepared at this term, nor within forty days 
thereafter. At the February term, 1883, of the district. 
court of Lancaster county, Judge Gaslin ‘again presided 
in said court, and the motion for a new trial was over- 
tuled and forty days from the rising of the court given to 
settle the bill of exceptions. The plaintiff claims that the 
bill was settled within the time fixed by statute, and there- 

11 
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fore should be refiled. The transcript was stricken from 
the files at the July term, 1883, and no additional facts are 
stated as a cause for refiling so that the court would be jus- 
tified in refusing to consider the motion, but inasmuch as 
no opinion was written on the former hearing, we will 
‘state the reasons for denying the motion. 

Sec. 311 requires the party excepting to reduce his ex- 
ceptions to writing within fifteen days or in such time as 
the court may direct, not exceeding forty days from the 
adjournment of the court sine die, etc. The bill is to be 
prepared by the party excepting at the trial term or within 
forty days thereafter. The statute of 1881 provides for 
-extending the time in certain cases to eighty days. Now, 
the trial was had in October, 1882, and the verdict was 
rendered at that term. It was the duty of the plain-~ 
tiff therefore to have reduced his exceptions to writing 
within forty days from the close of that term and present- 
ed the same to the adverse party for amendment or appro- 
val. The fact that the hearing on the moticr for a new 
trial was continued to a subsequent term did not relieve 
the plaintiff from the duty of preparing the bill of excep- 
tions at the time fixed by statute. The motion to refile 
must therefore be overruled. 

If. The motion to strike the affidavit from the tran- 
Script must be sustained as not being a part of it. Affida- 
vits must be brought into the record by a bill of exceptions, 
Ray v. Mason, 6 Neb., 101. Credit Foncier v. Rogers, 
8Id., 34. Aultman v. Howe, 101d., 8. Oliver v. Sheeley, . 
11 Id., 522. Walker v. Lutz, 141d., 275. Kyle v. Chase, 
Id., 528. Sides v. Brendlinger, Id., 491. An exception 
was made to thisrulein R. V. R. R. Co. v. Boyse, 14 Neb., 
132, where an affidavit was made part of the motion for 
new trial. ‘T’ »t case, however, cannot aid the plaintiff as 
his affidavits ..e used merely as evidence. The motion 
to refile is denied, and the motion to strike the affidayits 
from the transcript sustained, and the case being submitted 
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' 


generally we find no error in the record. The judgment 
imust therefore be affirmed, 


JUDGMENT AFFIRMED, 


THE other judges concur. 


THe State or NEBRASKA, PLAINTIFF IN ERROR, V. 
Orro PRIEBNOW AND MANNO FREY, DEFENDANTS 
IN ERROR, 


1. Criminal Law: AUTREFOIS ACQUIT: PLEA OF. The defend- 
ants were indicted, upon arraignment plead not guilty, and a jury 
‘was impaneled to try the cause. The defendants objected to any 
testimony being given in support of the indictment for the rea- 
son that it did not charge the commission of acrime, The objec- 
tion was sustained and the jury discharged without a verdict 
and without objection by the defendants ; Held, That this did 
not constitute an acquittal which could be plead and maintained 
as a plea in bar to a subsequent indictment. 


: PRACTICE. When a plea in bar is interposed to 
a prosecution upon indictment, which is clearly insufiicient, a 
demurrer may be filed thereto without resorting to the formali- 
ty of impaneling a jury to try the issue presented by the plea. 
But if the plea states facts which, if true, would constitute a 
bar to further prosecution, tbe truth of the plea must, in the 
absence of a valid agreement to proceed otherwise, be ascertain- 
ed by a jury. 


REESE, J 


This is a proceeding in error by Wilbur F. Bryant, dis- 
trict attorney of the seventh judicial district, under the 
provisions of section 515 of the criminal code, for the pur- 
pose of obtaining the opinion of this court upon the ques- 
tions presented by the record of the case. In order toa 
full understanding of the case it is necessary to briefly state 
the facts. 
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During the October term, 1882, of the district court of 
‘Cuming county, an indictment was duly presented against 
the defendants charging them with unlawfully cutting 
down, and injuring, destroying, and carrying away a large 
number of ornamental and shade trees of the value of one 
hundred and seventy-five dollars, then standing and grow- 
ing in a grove, the property of David Neligh. To this 
indictment the defendants plead not guilty and a jury was 
impaneled to try the cause. The defendants objected to 
the introduction of any evidence in support of the indict- 
ment for the reason that the indictment did not charge a 
crime. Whereupon the.court discharged the jury and re- 
quired the defendants to enter into a recognizance in the 
sum of three hundred dollars for their appearance at the 
next term of court to await the action of the grand jury. 
To the ruling and orders of the court the district attorney 
excepted and brought the case to this court for review. 
The ruling of the district court was reversed by this court 
as appears by the report of the case in 14 Neb., 484. 

At the October term, 1883, the grand jury of Cuming 
county returned another indictment against these defend- 
ants in all respects like the former indictment, except that 
it was alleged that the trees were standing and growing in 
a certain grove, the property cf some person or persons to 
the jurors unknown. 

To the second indictment the defendants plead in bar a 
former acquittal and presented as part of said plea a tran- 
script of the proceedings upon the former indictment with 
the usual allegations of identity, etc. To this plea the 
district attorney demurred. The demurrer coming on for 
hearing the record shows that, “The court overruled the 
demurrer, to which ruling the state by her attorneys at the 
proper time excepted. Whereupon the court finds from 
its own records that the allegations of such plea are true as 
therein set forth, to which ruling the state by its attorneys 
excepted. Whereupon it is considered by the court that 
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the said plea be sustained, and judgment is hereby rendered 
accordingly.” The court then ordered the defendants dis- 
charged, to all of which the district attorney excepted and 
now brings the cause into this court by petition in error, 
and assigns for error the ruling of the court in sustaining 
the demurrer and in the summary disposal of the case. 
The plea in bar was clearly insufficient. Seciion 449 of 
the criminal code provides that, ‘The accused may then 
offer a plea in bar to the indictment that he has before had 
judgment of acquittal, or been convicted or been pardoned 
for the same offense; and to this plea the prosecuting at- 
torney may reply that there is no such record of such ac- 
quittal or conviction, or that there has been no pardon; 
and on the trial of such issue to a jury the accused must 
produce the record of such conviction or acquittal, or the 
pardon, and prove that he is the same person charged in 
the record, or mentioned in the pardon; and shall be per- 
mitted to adduce such other evidence as may be uecessary 
to establish the identity of the offense.” The record upon 
which the defendants based their plea was attached to it 
and made a part of it, and by that record it is shown that 
the former indictment alleged the ownership of the prop- 
erty to be in David Neligh, and by the same record it is 
shown that there was no judgment of acquittal, and no 
verdict of the jury. The statute above quoted requires 
that there must have been a “judgment of acquittal” in 
order to justify such plea in bar. The plea in bar showed 
upon its face its insufficiency. Had the defendant objected 
to the discharge of the jury, in the first trial, without a 
verdict, and had the jury under the instruction of the court 
returned a verdict of not guilty and the court entered the 
formal judgment of acquittal, the question would remain as 
to whether that judgment would have been a bar to a pros- 
ecution under the second indictment, charging as it does 
the owner of the property to be unknown. But there be- 
ing no judgment, and the action on the former indictment. 
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being taken upon the motion of the defendants, their plea 
was certainly bad. Wharton’s American Criminal Law, 
§ 591. McCorkle v. State, 14 Indiana, 39. Stewart v. 
The State, 15 Ohio State, 159. There being nothing in the 
plea in bar to submit to a jury, the demurrer was properly 
interposed and should have been sustained. Marshall ». 
State, 6 Neb., 120. 

Again, had the demurrer been properly overruled, we 
think the court erred in disposing of the case in the man- 
ner shown by the record. ‘The section of the statute above 
quoted requires an issue to be joined upon the plea and the 
issue thus formed to be tried toa jury in the usual way. 
Had the district attorney declined to reply to the plea and 
elected to stand upon the demurrer, that fact being shown 
upon the record, the court might, perhaps, have dismissed 
the prosecution upon that ground but not upon the conclu- 
sion of fact from the inspection of the records. The stat- 
ute provides a method for ascertaining the truth of the plea 
and that method should have been followed. 


RicHarp THESING, PLAINTIFF, V.ScHooL District No. 
57, or York Country, NEBRASKA, DEFENDANT. 


1. Practice: BILL OF EXCEPTIONS. Where evidence has been in- 
troduced in the court below, which is not properly a matter of 
record, @ patty who wishes to avail himself of it in the supreme 
court must preserve the same by a bill of exceptions. Bay v. 
Mason, 6 Neb., 101. 

2. Judgment: PRESUMPTION IN FAVOR oF. It is a settled rule of 
law that] every presumption is in favor of the correctness of a 
judgment of a court of general jurisdiction until the contrary 
is made affirmatively to appear. Credit Foncier v. Rogers, 10 
Neb., 184. 


Error to the district court for York county. Tried be- 
low before Groner W. Post, J. 
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Hale & Conner, for plaintiff in error. 
Sedgwick & Power, for defendant in error, 
REESE, J. 


The plaintiff filed his petition in the district court of 
York county praying an order of injunction against the 
defendant restraining it from allowing a school house in 
the district of which the plaintiff isa resident and'tax payer 
to be used on Sunday asa place of public worship. A 
temporary injunction was allowed by the county court. 
An answer was filed admitting the use of, but denying the 
injury to the school huuse and alleging that the plaintiff 
is and for a long time has been director of said district, 
and that the use of the school house was at his solicitation 
and by his consent. No reply was filed. A motion was 
made by the defendant to vacate the injunction. Due no- 
tice was given of the time and place of hearing this motion. 
A number of affidavits were used on the hearing. None 
of them are presented by bill of exceptions. This was 
necessary. They cannot be considered in this court unless 
so preserved. <Auliman v. Howe, 10 Neb.,10. Oliver a 
Sheeley, 11 Neb., 521. 

Upon trial the cause was dismissed. No bill of excep- 
tions is presented to this court. 

It is well settled that every presumption is in favor of 
the correctness of a judgment until the contrary is made 
affirmatively to appear. Oredit Foncier of America »v. 
Rogers, 10 Neb., 184. 

The judgment of the district court is affirmed, 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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TaHE BurRLINGTON AND Missouri River RAILROAD Com- 
PANY IN NEBRASKA, PLAINTIFF, V. Cass CouNTY 
AND JAMES M. PATTERSON aS TREASURER OF SAID 
CoUNTY, DEFENDANT. 


1. Taxes: INSANE FUND, Taxes levied by the county commis- 
sioners, upon the receipt of the certificate of the state auditor, to 
pay the amount due from the county to the hospital for the in- 
sane are legal if levied and collected for that purpose, without 
reference to the name by which the tax is designated in making 
the levy. 


2. 


BRIDGE FUND. The board of county commissioners had 
no authority in the year 1879 to levy a bridge tax, there being. 
no law in force at that time authorizing such a tax. 


APPEAL from the district court of Cass county. Heard 
below before Pounn, J. 


Marquett & Deweese, for appellant. 
A. Beeson, for defendant. 
Rees, J. 


This action was brought by the plaintiff in the district 
court of Cass county to restrain the collection of taxes levied 
on its property in the year 1879. Among other taxes lev- 
ied in that year were an “insane fund” tax of one-third of 
one mill and a “bridge fund” tax of three and one-third 
mills. The collection of these taxes was enjoined by the 
plaintiff. On the trial the court found the tax denomi- 
nated the “insane fund” tax legal, and the injunction as 
to it was dissolved. The “bridge fund” tax was found to 
be illegal, and the injunction as to it was made perpetual. 
From the decision as to the former the plaintiff appeals, 
and from the decision as to the latter the defendant appeals. 

The first question requiring our attention is as to the 
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‘insane fund.” Section 47 of the act for the government 
of the hospital for the insane, at chap. 40, Compiled Stat- 
utes, provides that: ‘The superintendent shall certify to 
the auditor of state on the first days of March, June, Sep- 
tember, and December the amount (not previously certified 
by him) due to said hospital from the several counties hav- 
ing patients chargeable thereto, and said auditor shall pass 
the same to the credit of the hospital. The auditor shall 
thereupon notify the county clerk of each county so owing 
of the amount thereof, and charge the same to the county; 
and the board of county commissioners shall add such 
amount to the next state tax to be levied in said county, 
and pay the amount so levied into the state treasury.” 
The answer alleges and the proof shows that this tax was 
levied for the purpose of paying the indebtedness of the 
county to the state as its proportion of caring for the insane 
at the hospital, according to the certificate of the auditor 
as provided in the section above quoted. The certificate 
of the auditor was introduced in evidence, and the testi- 
mony shows that the levy was made to meet the amount 
required by the certificate. It was the duty of the auditor 
to make the certificate to the county clerk. This being 
done, it was as clearly the duty of the county commission- 
ers to make the levy, or in other words to add such amount 
to the next state tax. The law does not provide how this 
amount shall be added to the state tax, whether to the gen- 
eral, sinking, school, or university funds. Indeed it seems 
very clear it was not intended that it should be added to 
either. It was evidently the intention of the legislature 
that the amount due from each county should be levied by 
the county commissioners and collected by the county 
treasurer, and that it should not be permitted to become 
mingled with any of the county or state funds, but should 
be kept separated from them, paid into the state treasury, 
and placed to the credit of the county by which it was 
paid, 
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‘While the evidence is not as clear as it perhaps might 
have been, yet it sufficiently appears that this was being done 
though in rather an irregular way; and the mere fact that 
this tax was named or denominated the “insane fund” does 
not change its character or vitiate the tax, and especially is 
this true in a case like this where the law does not attach 
to it any name nor specially point out the manner in which 
the addition to the state tax shal] be made. B.d M. R. 
R. Co, v. Saunders Co., ante p. 123. 

The case of the B. & M. R. R. Co. v. Lancaster County, 
12 Neb., 324, sustains this view, and much of the reason- 
ing used by Chief Justice Lake, though not in a similar 
case, applies with force here. The tax was levied for the 
purpose and by the tribunal] required by law. The man- 
ner in which it was done “would be at most but an infor- 
mality, in no way invalidating the levy.” 

In this decision of the district court we can perceive no 
error. : 

The objection to the tax denominated the “bridge fund 
tax” is based upon different ground. At the time this 
levy was made there was no law authorizing the levy of 
any tax for bridge purposes. The revenue law of 1879 
provided for the levy of a bridge tax, but was not in force 
at the time of this levy. By its provisions it did not take 
effect until the first day of the following September, and 
was, therefore, the same as if never passed. No tax can be 
legally levied without legislative authority. Wheeler v. 
The City of Platismouth, 7 Neb., 274. This tax, having 
been levied without authority of law, is void, and the diss 
trict court was correct in so holding. 

The only remaining question is as to the tender made by 
the plaintiff to the county treasurer before the commence- 
ment of the action. This is virtually disposed of by the 
foregoing. The finding of the district court, that the 
amount of the tender plead in the amended petition was 
less than the amount of taxes which the plaintiff must pay, 
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being correct, it follows that the tender was insufficient, 
and therefore the same as if not made. 


The decision of the district court is in all things af- 
firmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 


Isaac Hurr AND Myron HUFF, PLAINTIFFS IN ERROR, 
v. OLIVER R. AMES, DEFENDANT IN ERROR, 


1, Negligence: Jury To DECIDE. In an action for damages 
caused by @ personal injury resulting from the alleged negli- 
gence of the defendant, the question as to whether the defend- 
ant was or was not guilty of negligence must be decided by the 
jury. 

2 Infant: CONTRIBUTORY NEGLIGENCE. In an action by an in- 
fant for damages caused by the alleged negligence of the defend- 
ant where it is claimed by the defense that the injury resulted 
from the contributory negligence of the infant plaintiff, it is 
proper for the court to instruct the jury that in determining 
whether or not the plaintiff was guilty of negligence they 
should take into consideration his age and discretion in deter- 
mining that fact, and that the same degree of caution and care 
should not be required of him as in case of an adult under sim- 
ilar circumstances. 5 


3. 


NEGLIGENCE OF PARENT NOT IMPUTED TO. The negli+ 
gence of @ parent or guardian cannot be imputed to an infant 
who is injured through the carelessness of another party. 


Error to the district court for Adams county. Tried 
below before Morris, J. 


Batty & Ragan, for plaintiff in error. 


Plaintiff’s negligence was the proximate cause and 
his employment by defendants, at most, but the remote 
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cause of the injury, the plaintiff therefore should not re- 
cover. Trow v. Vermont R. BR. Co., 24 Vt. 487.  Calla- 
han v. Warne, 40 Mo., 131. Galena, Dunleith M. P. Co. 
v. Vandergrif, 34 Id., 55. Redfield on Railways, 330. 
Michigan R. R. Co. v. Leahey, 10 Mich., 198. Stilson v. 
Hannibal & St. Joe R. R. Co., 67 Mo., 671. On tenth 
instruction cited: Waite v. N. E. Ry. Co., 28 Law Jour- 
nal (Q. B.), 258. Ohio, Htc., Ry. Co. v. Stratton, 78 Ills., 
88. Pittsburg, Etc., Ry. Co. v. Vining, 27 Ind., 518. 
Fallon v. Cent. Park Ry. Co., 64 N. Y., 18. Louisville, 
Etc., Canal Co. v. Murphy, 9 Bush., 522. Down v. N.Y, 
C. Ry. Co., 47 N. Y., 83. Drew v. Sixth Avenue Ry. Co., 
26 N. Y., 49, and see 96. Eng. Com. Law, 728, L. R., 
7 Ex., 130. 102 Mass., 572. 


Tanner & Capps, for defendant in error, cited: Whar- 
ton on Negligence, § 310. Coombs v. New Bedford Cord- 
age Co., 102 Mass., 572. Field.ou Damages, § 181. Fort 
v. UL P. R. R. Co., 2 Dill., 259. 8. C., 17 Wall., 553, 
McMillan v. Union Brick Works, 6 Mo. App., 434. 


ReEeEsE, J. 


The plaintiffs in error employed the defendant in error 
to labor for them in and about a cane mill, while engaged 
in crushing sugar cane. The defendant in error was a boy 
of the age of eleven years, and while feeding the mill his 
hand was caught between the rollers and so severely in- 
jured as to require the amputation of two of his fingers, 
This action was instituted by him, through his next friend, 
for damages resulting from the alleged carelessness of the 
plaintiffs in error in requiring him, at his age, to feed the 
cane mill, that being a dangerous employment. 

Upon the trial the plaintiffs in error requested the court 
to give a number of instructions, a part of which the court 
refused to give, to which refusal the plaintiffs in error ex- 
cepted. The jury having returned a verdict in favor of 
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the defendant in error and a motion fora new trial having 
been overruled, the plaintiffs in error bring the case into- 
this court for review. 

‘Under the rule adopted in A. & N. R. R. Co. v. Bailey, 
11 Neb., 332, it is not thought necessary to examine the 
‘third, fourth, seventh, and eighth instruction asked by 
plaintiffs in error, and refused by the court, as the instruc- 
tions, if given, would virtually have deprived the jury of 
passing upon the question of the negligence of the plain- 
tiffs in error. The question as to whether there was or 
was not negligence must be left to the jury. 

The fifth instruction requested by the plaintiffs in error, 
and refused by the court, is as follows: 

“‘ The court instructs the jury that the father of plaintiff” 
had the right to agree with defendants for the boy Ol- 
iver R. Ames to feed the sorghum mill; and if the jury 
find that the said father-did so agree with defendants, and 
that the boy, while laboring under said agreement, received 
the injury sued for, through his own negligence and care- 
lessness, then he cannot recover herein.” 

The refusal to give this instruction was not error. The 
court on its own motion properly instructed the jury upon. 
the question of the negligence of the plaintiff in the fourth 
instruction, which was, that if the jury found “from the 
evidence that the plaintiff failed or neglected to use that. 
ordinary and natural care which the defendant had a right 
to expect from a person of the age and discretion, as shown 
by the proofs, in and about such employment, and that the- 
plaintiff was injured by reason of his failure or neglect. to- 
use such natural and ordinary care and discretion, then the 
plaintiff cannot recover. But are instructed that the rule- 
as to contributive negligence of a child is, that it is re- 
quired to exercise only that degree of care which a person 
of the age of this plaintiff would naturally and ordinarily 
use in the same situation and under the same circum- 
stances.” This instruction, in connection with others given: 
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by the court, we think, states the law correctly. Conduct 
on the part of an individual deficient in age and discretion 
might not be negligent, when the same conduct on the part 
of a person of age and discretion might be. 

In Wait’s Actions and Defenses, vol. 4, 720, it is said: 
“The rule of law in regard to the negligence of an adult 
and in regard to that of an infant ten years of age is ma- 
terially different. By the adult there must be given that 
care and attention for his own protection that is ordinarily 
exercised by persons of intelligence and discretion. If he 
fails to give it, his injury is the result of his own folly and 
cannot be visited upon another. Of an infant of tender 
years less discretion is required, and the degree depends 
upon his age and knowledge. Of a child of three years 
of age, less caution would be required than of seven, and 
of a child of seven less than one of twelve or fifteen. The 
caution required is according to the maturity and capacity 
of the child, and this is to be determined in each case by 
the circumstances of that case.” 

The tenth instruction requested by the plaintiff in error, 
‘and refused by the court, was equally objectionable. In 
it the plaintiff sought to have the jury instructed that if they 
found “that the employment to which the plaintiff was 
hired was a dangerous one and the said father was guilty 
of negligence in so hiring said plaintiff to said work, and 
that the plaintiff received his injury by reason of said 
dangerous employment, but without fault or negligence of 
defendants, but by the carelessness of plaintiff himself, 
then the plaintiff cannot recover in this suit. The weight 
of authority is that the negligence of the parent, guardian, 
or other person lawfully in custody of a child which is in- 
jured, will be imputed to the child. so as to bar a recovery 
of damage.” 

That the doctrine stated in the last clause of this instruc- 
tion is held to be the law by some writers and many courts 
of last resort, may be true, but we think the weight of 
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authority, and the better rule to be the reverse, and that 
the rule is now established, that in an action by the infant 
for damages resulting from an injury to himself by the 
negligence or want of care of a third party, the negligence 
of the parent or guardian is not to be considered or im- 
puted to the infant. Daley v. Worcester, etc., R. R. Co.,. 
26 Conn., 591. Bellefontaine, etc., R. R. Co. v. Snyder, 18 
Ohio State, 399. Cleveland, etc., R. R. Co. v. Manson, 30- 
Ohio State, 451. North Penn. R. R. Co. v. Mahoney, 
57 Penn. State, 187. Whirley v. Whittemore, 1 Head 
(Tenn.), 620. Government Street R. R. Co. v. Hanlan, 
63 Ala., 70. Norfolk, etc., R. R. Co. v. Ormsby, 27 Gratt. 
(Va.), 455. Hatfield v. Roper, 21 Urena,615. But when 
the parent sues for loss of services sustained by an injury 
to the child, then the contributory negligence of the parent 
may bea bar. Gleassy v. Hestonville, etc., R. R. Co., 57 
Penn, State, 172. Louisville, ete., Canal Co. v. Murphy, 9 
Bush, (Ky.), 522. 

Objection is made to the seventh instruction given by 
the court on its own motion, but as this instruction states. 
the law as it is stated in the foregoing, we think it not nec- 
essary to notice it any further. 

No error appearing upon the record, the judgment of the 
district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 
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Johnson v. Vandervort, 


doun P. JOHNSON, PLAINTIFF AND APPELLEE, V. J. 
‘VVANDERVORT AND OLIVER A. JENNINGS, DEFEND- 
ANTS AND APPELLANTS, 


Husband and Wife. At common law, a deed from s husband 
directly to his wife was void in law. And where, in contempla- 
tion of a separation and divorce, a husband executed and de- 
livered a conveyance directly to his wife of an undivided half of 
certain wild land, and without entry upon the land, or applying 
to any court for relief or aid in the premises, seventeen years 
afterwards, she having in the meantime obtained a divorce and 
remarried, executed a warranty deed of the land to the plain- 
tiff, Held, That the same carried no title to the plaintiff, and 
his petition for partition of said land dismissed, 


AppEAL from Richardson county. Heard below before 
-Davipsoy, J. The action was brought there to settle the 
interest of plaintiff and defendant as tenants in common, 
to quiet title and obtain a partition of the land in contro- 
versy. Plaintiff claimed title through Mary Jane Hare, 
to whom the undivided one-half of the land had been con- 
veyed by her husband. Defendants claimed title direct 
from Thomas R. Hare whose deed had been made by an 
attorney in fact, subsequent to the conveyance of Thomas 
R. to Mary Jane. Decree below for plaintiff. Further 
facts appear in the opinion. 


C. Gillespie and Martin & Gilman for appellants. 


E. W. Thomas, A. Schoenheit,and C. W. Johnson, for 
appellee. 


Coss, Cu. J. 


It is claimed by both parties that’ this case turns upon 
the effect to be given to the deed from Thomas R. Hare to 
Mary Jane Hare, his wife, on the 13th day of February, 
1865. If this deed conveyed the legal title in and to the 
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land in controversy to Mary Jane Hare, then her deed exe- 
cuted by her and her husband, after she became the wife 
of Andrew J. Akers, to the plaintiff on the 20th day of 
January, 1882, also carried the title tohim. On the other 
hand, if after the execution and delivery of the deed of 
February 13, 1865, the legal title, whatever may have been 
the equities between Mr. and Mrs. Hare as evidenced by 
the said deed, remained in the former, then such title pass- 
ed to the defendants by virtue of the other conveyances set 
out in the pleadings and evidence. It is not denied, nor 
can it be, that at the date of the deed from Thomas R. to 
Mary Jane Hare the common law, unaffected by what is 
generally termed liberal or modern legislation as to the 
powers and rights of married women, was in force in the 
then territory of Nebraska. At common ‘law a deed 
from husband to wife was void. 1 Co. Litt. 3a. Moyse v. 
Gyles, 2 Vern. R., 385. Beard v. Beard, 3 Atk. R., 72. 
The case of Shepard v. Shepard, 7 John. Chy., is a lead- 
ing American case, and while it holds that the conveyance 
in that case would be enforced as an evidence of an equity 
in favor of the wife, yet the chancellor in the opinion states 
the law the same as the English cases abovecited. Hesays: 
“The deed from H. 8. to the plaintiff was undoubtedly 
void in law, for the husband cannot make a grant or convey- 
ance directly to his wife during coverture. In equity the 
courts have frequently refused to lend assistance to such a 
deed, or to any agreement between them. Thus, in Stoitv. 
Ayloff, (1 Ch. Rep. 38,) the husband promised to pay his 
wife 100 pounds; they separated and she filed her bill for 
the sum. But the court would not relieve the plaintiff 
because the debt was sixteen years old, and the promise 
made by a husband to a wife, which the court conceived to 
be utterly void atlaw. Again in Moysev. Gyles, (2 Vern. 
385), the husband made a grant or assignment of his in- 
terest in a church lease to his wife. She brought a bill 
after his death to have the defective grant supplied, and 
12 
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the court held the grant to be void in law and dismissed 
the bill, as the grant was voluntary and without considera- 
tion. Soin Beard v. Beard, (3 Atk. 72), the husband, by 
deed poll, gave to his wife all of his substance which he 
had or might thereafter have. Lord Hardwicke consider- 
ed the deed poll to be so far effectual as to be a revocation 
of a will by which the testator had given all his estate to 
his brother; yet that it could not take effect as a grant or 
deed of gift to his wife, ‘because the law will not permit 
a man to make a grant or conveyance to his wife, in his 
life time, neither will this court suffer the wife to have the 
whole of the husband’s estate while he is living, for it is 
not in the nature of a provision, which is all the wife is 
entitled to.’ 

«Tt is to be observed ” (continues the chancellor), “ that 
none of these cases were determined strictly and entirely 
upon the incapacity of the husband to convey to the wife 
according to the rule of law; and they do not preclude the 
assertion of a right in a court of equity, under certain cir- 
cumstances, to assist such a conveyance. The court relied 
upon the staleness of the demand in the first case, and up- 
on the want of consideration in the second, and upon the 
extravagance of the gift in the third, as also constituting 
grounds for the decree; and it is pretty apparent, that if 
the grant ineach case had been no more than a suitable 
and meritorious provision for the wife, the court would 
have been inclined to assist it. In Slauning v. Style (3 P. 
Wnas., 834), Lord Talbot said, that courts of equity have 
taken notice of and allowed feme coverts to have separate 
interests by their husbands’ agreement, especially where 
the rights of creditors did not interfere. And in More v. 
Ellis (Bunb., 205), articles of agreement executed between 
husband and wife were held binding without the interven- 
tion of trustees. So in Lucas v. Lucas (1 Atk., 270), Lord 
Hardwicke admitted, that in chancery, gifts between hus- 
band and wife have often been supported, though at law 
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the property is not allowed to pass, and he referred to the 
the case of Mrs. H. and that of Lady Cowper. And ini 
the very modern case of Lady Arundel v. Phips (10 Ves., 
146), Lord Eldon held, that a husband and wife, after mar- 
riage, could contract for a bona fide and valuable considera- 
tion for a transfer of property from the husband to the 
wife, or to trustees for her.” 

The chancellor continues, “The consideration for the 
deed to the wife in the case before me was meritorious. It 
was natural affection, and to make sure a maintenance for 
said Anna S., wife and consort of H.S., in case she should 
survive him. She had been induced, prior to the marriage, 
to release to H.S. all right and claim of dower to arise 
under the intended marriage, and the consideration of the 
release was an engagement on his part that she should’ 
have dower in any real estate to be purchased by them by 
their prudence and industry during the cohabitation. But 
no estate was purchased by them by those means, and, ac- 
cording to the literal terms of those deeds, she was barred: 
of her dower without any substitute. The deed to the wife 
of certain lands, being part and parcel of his estate, for 
and during her widowhood, was therefore no more than 
a just and suitable provision, and one which a court of 
equity can enforce consistently with the doctrine of the 
cases, The defendant does not stand in the light of a 
creditor or a purchaser for a valuable consideration with- 
out notice, and we have none of the difficulties before us 
which such a character might create. He does not deny 
notice of the existence of the deed to the plaintiff, when 
he received the deed of the same lands from H.S.; and 
he does not pretend that he gave anything more than the 
nominal consideration of twenty-five dollars though the con- 
sideration of one thousand dollars was inserted in the 
deed. The fact that he did, on the day of the date of that 
deed, reconvey the lands to H. S., his father, for life, 
and did annex thereto a covenant to pay the plaintiff an 
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annuity of sixty dollars during her widowhood (which 

he now says is more than the annual value of the land,) is 
decisive evidence that he took the land of his father, with 
knowledge of the equitable claim of the plaintiff, and with 
an engagement on his part to give her a reasonable com- 
pensation in extinguishment of that claim. I conclnde 
accordingly,” he proceeds, “that the deed from the hus- 
band may and ought, in this case, to be aided and en- 
forced by this court. * * * But if the deed of 1808 
was out of the question I would then have no difficulty in 
declaring that the defendant was bound to pay her the 
stipulated annuity, or the gross sum of four hundred dol- 
lars in lieu of it on her releasing all right and title as wife 
of H.S&., to his estate, as described in the deed to the de- 
fendant. The relationship between the husband and wife. 
was sufficient to entitle the plaintiff to her action on the 
covenant to her husband and which was made for her bene- 
fit. The consideration inured from the husband, and arose 
from the obligations of that relation, and the release of the- 
defendant from his covenant by H.S. was fraudulent and 
void, as respected the plaintiff, who had the sole bene- 
ficial interest in the covenants and who was alone entitled 
in equity to release them. * * * But it is unnecessary to 
dwell longer upon this second point. The plaintiff is en- 
titled to the use and enjoyment of the land contained in 
the deed during her widowhood; and as the deed is void 
at law and can only be sustained in a court of equity, it be- 
comes necessary that the remedy should be afforded here, 
and it forms a just and proper subject of equitable jurisdic- 
tion.” 

Applying the law thus stated by the great chancellor 
and derived from the above authorities, to the case at bar, 
it irresistibly leads to the conclusion that Mary Jane Hare 
acquired no legal title to the lands in question by the 
deed from her husband, but that said deed was evidence of ' 
@ provision made for her support by her husband, which. 
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upon timely application by her for that purpose would 
have been aided by a court of equity. But she made no 
such application. If the said conveyance was intended as 
a provision for her it seems that she never accepted of it, 
nor took any steps towards availing herself of its benefits. 
We only find her seventeen years afterwards in a distant 
state executing a deed of said premises to the plaintiff. 
In Stoit v. Ayloff, supra, the court would not relieve the 
plaintiff “because the debt was sixteen years old,” etc., 
and that case was decided in an age when statutes of limi- 
tation ran vastly longer and were viewed with far less fa- 
vor than now. Had she at the time of executing the deed 
to plaintit? have filed her bill for aid in a court of equity 
it would undoubtedly have been denied asa stale claim. 

But what passed to the plaintiff by virtue of this deed 
from Mary Jane Akers and husband, on the twentieth day 
of January, 1882? Certainly not a legal title, for we have 
seen that the deed to her was void at law. That she at one 
time possessed an equity, evidenced by the said conveyance, 
is admitted, but even had her claim not become stale and 
inoperative by lapse of time, I have been unable to find 
any case where such an equity has been held to be assign- 
able and available in the hands of an assignee, and I doubt 
if the general provision of the code making choses in action 
assignable would extend toa case of this character. But 
be that as it may, there is no pretence of an assignment of 
a chose in action in this case. The plaintiff’s case rests 
solely upon whatever might pass by virtue of a warranty 
deed of real property. And as we have seen, there being 
no title in his grantors none passed to him. 

The judgment of the district court is therefore reversed 
and the cause dismissed. 


JUDGMENT ACCORDINGLY. 


REEsg, J., concurs, 
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MaxweELL, J., dissenting. 


J am unable to give my assent to the decision of the ma- 
jority of the court, for the following among other reasons. 
It appears from the record that in 1865, one Thomas R. 
Hare, being the owner of the w. } of the s. w. } of sec. 28, 
t. 2n,,r. 15. and thes. $ of the n.e. } of sec. 32, in the 
same township and range, executed a warranty deed for an 
undivided half of the same, and delivered it to his wife, 
Mary J. Hare. The consideration named in the deed is 
$300. Soon afterwards the parties were divorced. In 
1870, Hare executed a power of attorney to one Hirn, au- 
thorizing him to sell “all and singular my real and per- 
sonal property situated in Richardson county,” etc. Under 
this power of attorney the deed in question was made. 
Now even if the common law rule prevails, that the deed 
was void, still, excepting creditors, no one could avoid it but 
the grantor. He may have regarded it as valid, and prob- 
ably did. The deed to Mrs. Hare was in proper form and 
was on record, and was notice to all the world of whatever 
rights she possessed under the deed. The question whether 
he intended to disaffirm his deed to his wife by the execution 
of the power of attorney is a question of fact to be deter- 
mined by the court ora jury. But even if the deed was 
void at law, and Hare intended to convey the land by the 
power of attorney, still the action ought not to be dismissed. 
A deed from a husband to his wife was void at common 
law, because the husband and wife were considered one 
person and that person the husband. A conveyance from 
a husband to his wife therefore was a conveyance to him- 
self, and passed no title. And the courts of common law 
had no power to grant equitable relief. If that was sought, 
resort must be had to a court of equity. Courts of equity, 
while fully recognizing the marriage relation, treat the hus- 
band and wife as distinct persons, capable of entering into 
contracts with each other and of holding property separate 
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and distinct. Whenever, therefore, any equitable ground 
for relief has existed in favor of the wife her rights have 
been protected in the same manner as though she was un- 
married. And such has been the rule in this state. In 
First National Bank v. Bartlett, 8 Neb., 325, a quit claim 
deed from Bartlett to his wife was sustained upon the 
ground that the money that purchased the property be- 
longed to the wife. No new deed was required, nor a de- 
cree for a new deed, but the equities of the case being in 
favor of the wife the deed was sustained. The rule is that 
equity will uphold a conveyance from husband to a wife, 
although no trustee has been interposed to hold for her 
use, whenever any sufficient cause, such as a valuable con- 
sideration, is shown in favor of the wife. Wallingford v. 
Allen, 10 Peters, 583, Dale v. Lincoln, 62 Ill., 22. Ma- 
jors v. Everton, 89 Ill., 56. 31 Am. Rep., 65. Boone on 
R. P., § 282. In this case a valuable consideration is 
clearly shown, and where such is the case courts of equity 
do not at the present time require the wife to go into court 
to reform the deed. An examination of the principal case 
case cited in support of the majority opinion will show 
that the deed was sustained in equity, notwithstanding a 
second deed had been made to another party by the hus- 
band. The principal case relied upon in the majority 
opinion therefore does not seem to sustain the decision iu 
this case. In my view, great injustice has been done, and 
T respectfully dissent from the conclusions reached. 
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Doour1TLE & GORDON, PLAINTIFFS AND APPELLANTS, 


v. JULIAN PLENZ, IMPLEADED WITH OTHERS, DE- 
FENDANTS AND APPELLEES, 


Mechanic’s Lien. Where A agreed to erect and did erect 
three houses for B, one upon each of three adjoining lots, for an 
entire sum, Held, That a mechanic’s lien attached to all the lots 
and the buildings thereon. 


: ITEMS OF ACCOUNT. Where a mechanic enters into a 
contract to erect a building or buildings for a specified sum, the 
contract being entire, he need not make a detailed statement of 
his labor and materials, but the entire job may be set down asa 
single item. 

: LIABILITY OF PURCHASER. A party purchasing a bnild- 
ing within four months from the time it was erected or repaired 
takes it subject to any legitimate claim arising under the me- 
chanic’s lien law for erection or repairs. 

: APPORTIONMENT AMONG SEVERAL LOTS. Where G., 
the owner of three adjoining lots, contracted with D. & C. to 
erect a house on each of said lots, the contract being entire, in an 
action to enforce a mechanic’s lien thereon, Held, That the cost 
and expense of erecting all the houses would be apportioned 
among the lots according to the value of the labor and materials 
expended on each. 
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APPEAL from the district court of Lancaster county. 
Heard below before Pounp, J. 


A. J. Sawyer and 8. J. Tuttle, for appellants. 
J. C. Johnston and Wales Frank Severance, for appellees, 
MAXWELL, J. 


This action was brought in the district court of Lancas- 
ter county to foreclose a mechanic’s lien. On the trial of 
the cause the court found that no lien existed, and rendered 
judgment to that effect. The plaintiffs appeal. It is al- 
leged in the petition that between the twenty-fifth day of 
July and the fourteenth day of October, 1881, both days 
inclusive, William H. Dobson & Co., of Lincoln, erected 
for W. Sandford Gee three dwelling-houses, with their ap- 
purtenances, on Jots 10, 11, and 12, in block 162, in the 
city of Lincoln, for the agreed price of $1,241.70, upon 
which there has been paid the sum of $763. The account 
is as follows: 


““W, Sandford Gee to Dobson & Co., Dr. 
July 25, Two small houses ...........c0ceseeeeeeeeee $ 510.00 
“© One and one-half story eee esiveteneten 475.00 
Three doors extra ....,....ccesseeessesecees 9.00 
46° . BO FPAMES. scans sch sad isbesesestaeed casaesodces 7.00 
6 A HANSOMS ......eccsccccescecescracerseceeers 4.50 
RG: “Hard Ware, cas cou caopusbiasaiaivevianessewans 6.00 
s¢. “Extra sheath ing..:...<.ctossevsasecaciessoees 50.00 
Aug. 3,3 doz. wardrobe hooks ...........20seee0e 15 

“6,1 kitchen on one and one-half story 

HOUSE «...ccceeecsceecncectecesescseescnsens 105.00 
«6, Extra labor on 7 windows:..:..... ished 7.00 
* 19, One-half day extra on house ............ 1.50 
«22, Extra ou house door frames...........0+ 6.00 


Sept. 5, Extra work and material on kitchen... 26.95 . 
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Sept. 8, One-half day extra labor window frames 1.50 
Oct. 8, 1 Porch......scsesseecsceseesccavcesenenseves - 80.00 
AA oe hess heat EA ede eva: we «1.50 
$1,241.70 
Cr. 
Aug. 30, By cash .......... psiedibvodecadudesrieceseaaess $ 200.00 
Bends: caress tanita eens tartecet 300.00 
a) ae re ore P eaaiodh Guanes” LEOO 
Oak WE OO . cpeacane haunt cs a atbeaias 26.00 
MEDD AC! sch 2 Cuca cia Ried untetee thus vale 100.00 
Nove: 4) <8 aleoeediliseieveleedeaaves eocsevare 50.00 
By plastering and flues small house......... seseeeee 76.00 
(Signed) WiuiraMm H. Donson & Co.” 


The plaintiffs are assignees of said account. 

The petition further alleges that said lots were owned 
by said Gee as one entire tract without separation or divi- 
sion, and that said houses were erected under one entire 
contract with said Gee, and without regard to the amount 
of labor and material required for each house, and that the 
payments above mentioned were made upon the general 
account and not upon any particular house. Then follow 
the usual allegations showing the filing of the lien and the 
amount due thereon, etc. 

Gee, in his answer, does not deny that the contract was 
made as an entirety for the erection of the three houses and 
‘not for each one separately, On the tenth of September, 
1881, Gee sold and conveyed lot 12, in said block, with 
- the dwelling thereon, subject to a mortgage of $400, to 
Mary E. Tower; and on the twenty-seventh of the same 
month, sold and conveyed lot 10, in said block, with the 
dwelling thereon, to Julian Plenz; and on the third of Oc- 
tober, of that year, sold and conveyed lot 11, in said block, 
with the dwelling thereon, to James G. Kyle, who soon 
afterwards conveyed to Wales Frank Severance. These 
parties answer, denying the entirety of the contract and 
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the existence of the lien, and claim to be bona fide pur- 
chasers. 

The first question for determination is, whether or not 
the evidence shows that the houses in question were con- 
structed under an entire contract. The proof clearly shows 
that the original contract was for the erection of two houses, 
one being on Jot 10 and the other on lot 11, for an agreed 
price, and that the contract was extended to include lot 12 
fora specified sum. Extra work was done on all the houses, 
and changes made under the direction of Gee himself, and 
a general account of the extras kept without regard to the 
particular house upon which they were placed. And the 
money paid by Gee was not, so far as appears, upon any 
particular house, but to be applied on the account. This 
being so, the lien attached to all the lots and houses. The 
words in sec, 1 of the mechanic’s lien law of 1866 [Gen. 
Stat., 466], “and the lot of land upon which the same shall 
stand,” do not restrict the lien to arbitrary and artificial 
lines but include at Jeast all the lots upon which the build- 
ings or any part thereof are erected. Choteau v. Thomp- 
son, 2 Ohio State, 114. 

II. The items of the account are sufficiently definite. 
When a mechanic enters into a contract to complete a 
building or buildings for an entire price, he need not file 
an itemized account of his labor and materials used in the 
erection of said buildings, but the entire job may be put 
down asa single item. Davis v. Hines, 6 Ohio State, 473. 
Thomas v. Huesman, 10 Id., 152. Manly v. Downing, 15 
Neb., 637. In this case the extra labor and material used 
were itemized in proper form, while the contract price for 
the erection of the houses was properly charged as a sepa- 
rate item. In our view this was sufficient. 

III. <A party purchasing a building within four months 
from the time of its completion, or after repairs have been 
made upon it, takes it subjéct to any legitimate claim 
against it for erecting or repairing the same. The law is 
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notice to every one that such lien may be filed, and it be- 
hooves a party purchasing the premises to see that all such 
claims are satisfied or secured ; and no person can be a bona 
fide purchaser as against such liens by simply taking a deed 
from the owner of the fee. The defendants named, there- 
fore, by purchasing the premises in controversy did not ac- 
quire any greater rights than were possessed by Gee. 

IV. Cantrell & Wilson filed a cross-petition claiming 
a mechaniec’s lien upon said buildings and the lots on which 
they stand for a balance ‘due for plastering said houses. 
The facts are substantially the same as in the case of Doo- 
little and Gordon, and they are entitled to the same relief. 
A decree will therefore be entered in favor of the plaintiffs 
and Cantrell & Wilson for the amount of their claims, 
and the same will be apportioned between the lots in ques- 
tion according to the value of the labor and material ex- 
pended on each. 

And in case the parties cannot agree as to the proper 
amount to be assessed against each lot the court will appoint 
a referee to take testimony and report the facts. The judg- 
ment of the court below is reversed, and judgment will be 
entered in this court in conformity to this opinion. 


JUDGMENT ACCORDINGLY. 


Aut of the judges concurred. 


Augert N. SULLIVAN, PLAINTIFF AND APPELLEE, V. 
SELDEN N, MERRIAM, DEFENDANT AND APPELLANT, 


1. Tax Deed: SEAL OF TREASURER. A tax deed to be valid 
must have the official seal of the county treasurer attached. A 
scroll is not sufficient. 


PROCEEDINGS REGULAR:. INTEREST ALLOWED PUR- 
CHASER. Where the proceedings prior to issuing a tax deed are 
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regular, and the only defect is in the deed itself,the tax pur- 
chaser is entitled to the highest rate of interest allowed by law 
until the expiration of the time to redeem. 


APPEAL to the district court of Cass county. Heard be- 
low before Pounn, J. 


Covell & Ransom, for appellant. 
Albert N. Sullivan and Stevenson & Murfin, for appellee. 
MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant to cancel certain tax deeds on the north-east quar- 
ter of section 8, town 10, range 11 east.- On the trial of 
the cause a decree was entered setting aside said deeds and 
requiring the plaintiff to pay the defendant the sum of 
$249.46, and providing that upon the payment of said sum 
the title should be quieted and confirmed inhim. The de- 
fendant appeals to this court. 

The defendant claims title under three tax deeds, the 
first of which is as follows: “ Whereas, S. N. Merriam 
did on the 12th day of January, a.p. 1878, produce to the 
undersigned, J. M. Patterson, treasurer of the county of 
Cass, in the state of Nebraska, a certificate of purchase in 
writing, bearing date the first day of November, 1875, 
signed by J. C. Cummins, who at the last-mentioned date 
was treasurer of said county, from which it appears that S. 
N. Merriam did on the 16th day of September, 1875, pur- 
chase at public tax sale at the door of the court house in 
the city of Plattsmouth in said county, the tract, parcel, or 
lot of land lastly in this indenture described, which said 
real estate was sold to S. N. Merriam for the sum of thir- 
ty-seven 66-100 dollars, that being the amount due on the 
following tract or lot of land returned delinquent for the 
non-payment of taxes, costs, and charges for the year 1874, 
to-wit : 
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ha 
: Sa Se 83 
DESCRIPTION OF LANDS OR § /ac| 3 |e | 58 leas 
NAME OF Town. Se Sia] 2 | Salus 
360 = = M4 
S2) sal a 8 |e lat 
ao & =] < sa ie 


NOrthe aah Wf sissies scsscessasaiva siadsissnssvcnssosnctess | 8 | 10 | n | 160 [7 co| a0 44 


“ And it appearing that said S. N. Merriam is the legal 
owner of said certificate of purchase, and that the time 
fixed by law for redeeming the land therein described hav- 
ing now expired, and the same not having been redeemed 
as provided by law, and the said S. N. Merriam having 
demanded a deed for the tract of land mentioned in said 
certificate, and which was the least quantity of the tract 
above described that would:sell for the amount due there- 
on for taxes, costs, and charges as above specified; and it 
appearing that said lands were legally liable for taxation, 
and had been duly assessed and properly charged on the 
tax book or duplicate for the year 1874, and had been 
legally advertised for sale for taxes, and were sold on 
the 16th day of September, 1875. Now, therefore, this 
indenture, made this 12th day of January, 1878, be- 
tween the state of Nebraska, by J. M. Patterson, treasurer 
of said county of Cass, of the first part, and S. N. Mer- 
riam, of the second part, for and in consideration of the 
premises and the sum of one dollar in hand paid, hath 
granted, bargained, and sold, and by these presents doth 
grant, bargain, sell, and convey unto the said party of the 
second part, his heirs and assigns forever, the tract or par- 
cel of land mentioned in said certificate, and described as 
follows, to-wit: 


DESCRIPTION OF LAND OB NAME OF TowN 


Description same as above. | | | | 


“To have and to hold said mentioned tract or parcel of 


Section or 
lot 
Town or 
block 
Range 
Acres 


160 SUPREME COURT OF NEBRASKA, 
Sullivan vy. Merriam, 


land with the appurtenances thereunto belonging to the 
said party of the second part in as full and ample manner 
as the said treasurer of said county is empowered by law 
to sell the same. In [testimony] whereof the said J. M. 
Patterson treasurer of said county of Cass has hereunto set 
_ his hand this 12th day of January, a.p. 1878. 
“J. M. Parrerson, 

“Attest: “ Treasurer of Cass County, Nebraska.” 

“J.D. Tort, 
[u.s.] “County Clerk.” 

And duly acknowledged. 

A tax deed is executed under a naked power which must 
be strictly complied with. In order that there could be no 
mistake as to the form of the deed, the statute as it then 
existed prescribed a form to be followed as far as practica- 
ble—that is, to be followed unless the facts required a 
change. In the statutory form the description of the land 
conveyed must be given. This, however, may be obviated 
in this case by reference to the certificate, which contains 
only the numbers of the land in controversy. This would 
be sufficient with an ordinary deed, but the extent to which 
it applies to a tax deed is not so clear, and as the question 
has not been very fully discussed will not now be deter- 
mined, as for another reason the deed is invalid. 

In the statutory form of deed it concludes as follows: 

“In testimony whereof the said C. D., treasurer of said 


county of ......... , has hereunto set his hand and seal on 
the day and year aforesaid. 
mitests fA eae [SEAL. |” 


At common law a deed was of no validity without a 
seal. 2 Blacks. Comm., 305-6. Jackson v. Wood, 12 
John., 78. Dening v. Babbitt, 1 Blackf., 241. Elwell v. 
Shaw, 16 Mass., 47; and although our statute has abol- 
ished private seals, yet where the statute requires a public 
officer to authenticate a deed executed by him in an official 
eapacity by his official seal, it must be so executed to be 
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valid. This fact was recognized by the defendant, who, 
after the execution and recording of the deed in question, 
procured a second deed from said treasurer, duly attested 
by a scroll. Such an official seal is entirely unknown to 
our law and is of no validity. Zahradnicek v. Selby, 15 
Neb., 579. 

And the same objection applies to the deed dated No- 
vember 25th, 1881. The court therefore did not err in 
setting said deeds aside as a cloud on the plaintiff's title. 
The tax proceedings, however, in each case up to the time 
of sale appear to have been regular and in proper form, 
and the defendant is entitled to forty per cent interest from 
the date of the first sale, viz., Sept. 15, 1877, until the ex- 
Piration of the time to redeem, and twelve per cent there- 
after, and twenty per cent on that of November 19, 1879, 
until the time of redemption expired, and ten per cent 
thereafter. Zahradnicek v. Selby, 15 Neb., 579. And thus 
modified the judgment is affirmed. 


JUDGMENT ACCORDINGLY. 


OmaHA AND REPUBLICAN VALLEY RAILROAD, PLAIN- 
TIFF IN ERROR, V. JOSHUA P. BRowN, DEFENDANT 
ITN ERROR. 


Railroads: OBSTRUCTION BY BRIDGE: DAMAGE TO ADJOINING 
LAND. The O.and R. V. R. Co. constructed a railway bridge 
across the Platte river, the piers being twenty feet apart from 
center to center. An ice gorge having formed above the bridge, 
by which the water of the river was thrown out of the channel, 
whereby the property of B. was injured and destroyed, Held, 
That there being sufficient evidence tending to prove that the 
openings between the piers were not sufficient to permit the free 
passage of such quantities of ice and water as might reasonably 
be expected to occur occasionally, the verdict would not be set 
aside. 


13 
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Error to the district court for Saunders county. Tried 
below before Post, J. 


A. J. Poppleton and J. M. Thurston, for plaintiff in 


error. 


W. J. Connell and George W. Doane, for defendant in 


error. 


MaxweE 1, J. 


This cause was before this court in the year 1888, and 
is reported in 14 Nebraska, 170, the judgment being re- 
versed. On the second trial the jury: returned a verdict 
in favor of Brown for the sum of $6,000. The principal 
ground of error relied upon in this court is, that the ver- 
dict is unsupported by the evidence. 

It is alleged in the petition in substance that in the year 
1876 the railroad company constructed a railway bridge 
across the Platte river, between the counties of Douglas and 
Saunders; that Brown, about the year 1876, erected a grist 
mill on the bottom lands south of the Platte river, in 
Saunders county, and some distance below the bridge in 
question. This mill was propelled by water from a stream 
running parallel with the river. In March, 1881, an im- 
mense ice gorge was formed at the bridge, which for a time 
made a complete dam across the river, and caused the water 
to flow over the bottom lands south of the river, deposit- 
ing sediment from one inch to three feet in thickness and 
destroying the water power and mill property of Brown. 
It is also alleged that said bridge and the approaches to the 
same were constructed in such a negligent, wrongful, and 
improper manner as to create and remain an unlawful ob- 
struction in said Platte river and to prevent the natural 
flow of water and ice therein, and to cause the same to 
gorge, back up, and overflow upon the adjoining lands, 
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and that in consequence of such negligent and wrongful 
construction of said bridge and its approaches the ice gorge 
in question formed next to said bridge and caused the in- 
jury complained of. 

The railway company in its answer admits the construc- 
tion of the bridge; that it continues to use the same as a 
part of its line, but denies that said bridge was constructed 
in a negligent, wrongful, or improper manner, and alleges 
vhat it was and is a suitable, safe, proper, and lawful struc- 
ture. It denies that the bridge formed an obstruction to 
the flow of ice or water in said river in such manner as to 
cause a gorge of the ice therein, or to cause the river to 
overflow its banks, and alleges that the damages sustained 
by Brown were caused by the unprecedented high water in 
the spring of 1881, and resulted wholly from the elements 
or the act of God. 

The question presented is, whether or not the bridge in 
question was properly constructed and maintained. The 
testimony shows that the Platte river at the point where 
the bridge is located is a little less than 2,100 feet in width. 
The bridge in question, as described by the engineer of 
the railroad company, “is constructed with pile bents, five 
piles to the bent, driven in the sand, which were driven by 
a hammer of 2,250 fall.” The following isa portion of 
his testimony: : / 

Q. What is the distance between bents from center to 
center of the piles? 

A. Twenty feet. 

Q. What is the percentage of the space taken up by 
the piling in that bridge? 

A. About one in twenty. 

Q. About five per cent? 

A. Yes, sir. 

Q. How high were the banks of the river at the time of 
the construction of that bridge over the ordinary surface of 
the river in low water times on the south side of the river? 
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About three or four feet. 
How were they on the north side? 
About six or seven feet. 

* * * * * * 
How high was that bridge in the clear to the bot- 
tom of the stringers from the ordinary surface of the water? 

A. Ishould say from low water mark to the bottom of 
the stringers, my impression is it was about eight feet, be- 


tween seven and eight feet. 
* x * * * * * 


& Pop 


Q. I will ask you as an engineer, in your opinion, 
whether the bridge that you planned and constructed on 
the Platte river at Valley, in view of the known habits 
and floods of the river, and in view of the fact that al! other 
railway bridges along its course were constructed in sub- 
stantially the same manner and had up to that time proved 
sufficient, if it was a suitable, safe, and proper bridge to 
accommodate the ordinary known and usual floods of ice 
and water? 

A. Yes, sir. From the experience I have had and 
from the observation I have had from the river when I 
had charge of bridges, and from going and examining the 
Oreapolis bridge to see if there were any damages, I con- 
cluded tothe best of my judgment the bridge was sufficient 
for the ice and floods. 

Three other railway engineers also testify to substantially 
the same facts. It also appears from the testimony that 
the first bridge constructed in this manner, in this state at 
least, was that across the North Platte on the main line of 
the Union Pacific railway, the width of the channel being 
about 2,000 feet. This bridge was erected in 1868, and 
continued unimpaired until the breaking up of the ice in 
the spring of 1881. The second bridge constructed on this 
plan was that of the B. & M. railway across the Platte 
near Kearney, in 1871-2. The river at that point is di- 
vided into numerous channels, their aggregate width being 


JULY TERM, 1884. 165. 
0. &R. V.R.R. vy. Brown. 


about 4,000 feet. The third bridge across the river was 
that of the B. & M. railway near Oreapolis, constructed in 
1872. This bridge stood until the spring of 1881, when a 
portion of it was taken out by the ice. In rebuilding it 
the distance between the piers in the main channel was 
greatly increased, apparently for the purpose of not ob- 
structing ice or driftwood. The fourth railway bridge in 
the order of time constructed across the river was the one 
-in question. The testimony tends to show that the engi- 
neer made but little inquiry into the habits of the river be- 
fore constructing the same. He seems to have examined 
the bridge at Oreapolis, and as that had stood for four years 
without serious difficulty, he seems to have taken it for 
granted that it would continue to doso. Indeed, it may 
be doubted whether the testimony shows that any of the 
engineers had given that careful inquiry and consideration 
to the habits of the river for a series of years as to enable 
them to make careful estimates of the amount of water and 
ice which might reasonably be expected to occur occasion- 
ally, without regard to such great and sudden overflows as 
are often designated acts of God. At any rate, the plan of 
the North Platte bridge was substantially adhered to, the 
distance between the bents being uniform, whether driven 
in deep or shallow water, in the main channel or on a sand 
bar. That such a bridge is sufficient for ordinary seasons, 
would seem to be established. But it is not so clear that 
it would freely permit the passage of ice and water in sea- 
sons where the winter has been very severe and long con- 
tinued and accompanied with deep snow. One witness 
testifies that in the spring of 1867 the water in the river 
was about as high as in 1881, but not so muchice. <A wit- 
ness also testifies that he has seen cakes of ice going down 
the river 30, 40, and 50 feet across. On the part of Brown 
three engineers, men familiar with the subject, were called 
as witnesses. Objections were made to them because they 
were not railroad engineers. But this objection is untena- 
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ble. That they possessed knowledge upon the subject is 
clearly shown, and the weight of their testimony was for 
the jury to determine. All of these witnesses testify that 
the openings in the bridge were too narrow to admit of the 
free passage of ice. This was proper for the jury to con- 
sider. In conclusion, the proof shows as clearly as human 
_ testimony can establish a fact, that the gorge formed against 
the bridge; that in consequence thereof nearly the entire 
water of the river was thrown out of the channel on to the 
bottom lands, and that thereby the property of Brown was 
injured and destroyed, and his loss is the full amount of 
the verdict. We-adhere to the law as stated in this case 
in 14 Neb., 173, but in our opinion the bridge in question 
was not constructed according to the rules therein stated. 
It follows that the judgment must be affirmed. 


JUDGMENT AFFIRMED. 


ReEeEs&, J.. having been a witness on the trial in the 
court below, did not sit at the hearing and took no part in 
the decision. 


Coss, Cu. J., dissenting. 


While the judgment of the district court must be affirmed 
for the want of a majority of this court to reverse it, I re- 
gret to be obliged to withhold my concurrence in the above 
opinion of my brother Maxwell. I find no fault with the 
syllabus, so far as it goes, and I agree that the weight to 
be given to the conflicting testimony of the professional 
witnesses is a matter which the law leaves with the jury, 
and with which this court cannot interfere, whatever might 
be our opinion as to the relative weight that we would ac- 
cord to the testimony of such professional witnesses in a 
matter heard before ourselves. ve 

But upon the trial there was evidence admitted on the 
part of the plaintiff therein which I think should have been 


JULY TERM, 1884. 167 


0. & R. V. R. BR, v. Brown. 


excluded; and in overruling the objection of the defendant 
to such evidence, there was prejudicial error. I copy from 
the bill of exceptions a part of the direct testimony of W. 
C. Walters, a witness on the part of the plaintiff in the 
court below. After having testified at considerable length 
as to the ice gorge and overflow of 1881, the value and 
damage to plaintiff’s property, his examination continued 
as follows: 

Q. State, if you know, from personal observation how 
this bridge has affected the flow of ice and water in the 
Platte river at other times than at the time of this particu- 
lar gorge, with reference to throwing water and ice or 
causing gorges to throw the ice and water out of its banks? 

A. The bridge was so constructed that it was almost 
impassable. 

Objected to by defendant’s attorney as incompetent. 
Objection sustained, 

Q. State what it has done, that you have seen it do 
since the gorge of 81? 

Objected to as incompetent by defendant’s attorney. 
The gentleman has repeatedly stated in the presence of the 
jury that during last winter and ’81 that the company was 
compelled to keep a gang of men at their bridge for the _ 
purpose of blowing up and removing the ice gorge, and he 
has stated this against our objection for the purpose, as we 
say, of influencing the jury in the consideration of this case, 
and the statement is not supported by the evidence. 

Q. Do you know whether or not at other seasons than 
this particular season of ’81 gorges of ice have been forced 
against this particular bridge? 

Objected to for the reason that it is leading. Objection 
overruled. 

A. It has. 

Q. State what are the facts in that regard, and describe 
the extent of the flow of the water and ice in the river? 

Objected to as incompetent, for the reason that it has no 
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tendency to prove the negligent construction of the road. 
Objection overruled. Defendant excepts. 

A. In the spring of 1882 the ice gorged against the 
bridge. 

Under the Jaw as laid down in this case when it was 
before this court at a previous term, 14 Neb., 170, the only 
question to which the above testimony could be held to be 
. applicable was, whether at the time of the construction of 
this bridge, in the year 1876, the said railway company, in 
planning and constructing its bridge, brought to their ex- 
ecution the engineering knowledge and skill ordinarily 
practiced in such works, and saw to the practical applica- 
_tion of such knowledge and skill to the work in hand, 
among other things so as to allow of the passage of water 
and ice such as is known to pass in the stream annually, or 
which may reasonably be expected to occur occasionally. 

The law as thus laid down ought to have been followed 
by the district court in the second trial. But in the ad- 
mission of the above testimony I think that it was widely 
departed from and disregarded. The conduct of the river 
in years subsequent to the erection of the bridge could have 
no possible bearing upon the question of care, diligence, 
and skill used by the railway company in the plan and con- 
struction of the bridge in question. The plaintiff’s cause 
of action was complete, if ever, in 1881; hence from every 
point of view evidence of the conduct of the river in 1882 
was wholly irrelevant and inadmissible, and I think that 
said testimony may be presumed to have. been prejudicial 
and injurious to the plaintiff in error. 

For the above reasou I think that the judgment ought 
to be reversed and a new trial awarded, 
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THE REPUBLICAN VALLEY RAILROAD CoMPANY, PLAIN- 
TIFF IN ERROR, V. ANDREW FELLERS, DEFENDANT 
IN ERROR. 


1. Railroads: RIGHTOF WAY: DAMAGES. The sale of a lot or 
parcel of ground to a railroad company for right of way pur- 
poses, and the receipt of the consideration therefor, does not 
estop the owner from claiming damages to other remote and de- 
tached real estate injuriously affected by the construction of 
such railroad; and such sale will not be held to be a full satis- 
faction of all damages to other property unless such was the in- 
tention of the parties at the time of making the contract, 


ACTION FOR DAMAGES TO REAL ESTATE. Where real 
estate is damaged by the construction of a railroad, but no part 

. thereof is appropriated to the use of such road, an action at law 
for such damages may be maintained. 


2% 


3. Instructions. Where it is claimed that instructions given to 
a jury were too general, and where a more explicit charge was 
not requested, the objection cannot be entertained. 


Error to the district court for Pawnee county, Tried 
below before Davipson, J. 


T. M. Marquett and J.W. Deweese, for plaintiff in error. 


J. Statute is exclusive and action does not lie: Calkin 
v. Baldwin, 4 Wend., 667. Null v, Whitewater Valley Co., 
4 Ind., 481. Daniels v. The C, I. & N. R. R., 41 Iowa, 
63. 8.C., 35 Iowa, 38. 1 Redfield on Railways, 334,298. 
Pierce Am. Ry. Law, 230. Mason v. K. & P. Ry. Co., 31 
Me., 215. Aldrich v. C. R. RB. Co.,1 Am. Ry. Cases, 206. 
Lindell v. H. & St. Joe R. R., 36 Mo., 543. Mills on Em- 
inent Domain, §§ 88, 89. 

2. Damages too remote: Mills, § 167. R. R.v. Hall, 
90 Ill., 43. 33 Penn. State, 426. 84 Ind., 502. 9 Met, 
558. 1 Redfield Cases, 191, 279, and note 283, | 


G. M. Humphrey, for defendant in error, cited cases re- 
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ferred to in opinion, and Rigney v. Chicago, 102 Ill., 64. 
McCarthy v. Board, 7 Eng. and Irish Appeals, L. R., 243. 
Johnson v. City of Parkersburg, 16 W. V., 402. City of 
Elgin v. Eaton, 88 Tlls., 535. Sedg. State and Const. Law, 
92. Clark v. Brown, 18 Wend., 220. Tapley v. Forbes, 2 
Allen, 24. Knowlton v. Ackley, 8 Cush., 97. Sears v. R. 
RR. Co., 46 Me., 114. Ashby v. White, 2 Ld. Raym., 953. 
Broom’s Maxims, 149. 


REESE, J. 


This is an action for damages alleged to have been sus- 
tained by the defendant in error by reason of the construc- 
tion of a railroad track near his real estate in the village of 
Table Rock, in Pawnee county. The petition alleges sub- 
stantially that in the years 1881 and 1882 the plaintiff in 
error constructed what is known as a “Y” through the 
business portion of said village, and by which the property 
of the plaintiff was entirely enclosed, and that the new 
track, which connected the main lines of the A. & N. R. 
R. and R. V. R. R., was built with a grade or embank- 
ment so high and so close to lots two and three in block 17, 
in said village, and so obstructing the street in front thereof 
as to render the lots and the buildings thereon totally unfit 
for business purposes, by which he was damaged in the 
sum of $500. 

The plaintiff in error filed its answer, pleading first, a 
general denial of all the allegations of the petition except 
the allegation that it was a corporation; and secondly, al- 
leging as a defense that in the fall of 1881 the plaintiff de- 
sired to construct its line of road over certain larids and 
parcels of ground near the village of Table Rock, and was 
proceeding to condemn and purchase the right of way for 
their track. That among other owners of lands and lots 
from whom the right of way was needed was the defendant 
in error, who owned three several parcels of ground known. 
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as lots two, three, and six in said block. That said lots 
two and three lay side by side, and were separated from lot 
six by two other parcels known as lots four and five, owned 
by other parties. That plaintiff in error purchased of the 
defendant in error the right to build and locate its line of 
road over a poriion of lot six, and the parties agreed upon 
a price therefor and the same was paid by the plaintiff in 
error to the defendant in error, who accepted the same and 
conveyed said lot six to the plaintiff in error, and that the 
track and grade of the plaintiff in error were constructed 
on the right of way thus acquired. The answer further 
alleges that “the plaintiff has no cause of action against 
defendant, and that plaintiff is estopped from claiming any 
damage to said lots two and three in said block by reason 
of said location and construction of said grade and track.” 

To this count of the answer the defendant in error filed 
a general demurrer, which was sustained by the district 
court, to which ruling the plaintiff in error excepted, and 
now assigns said decision as error. The question thus 
presented is, whether or not the sale of lot six to the plain- 
tiff in error for the use of its road must be taken and held 
as a full settlement of all damages sustained by the defend- 
ant in error by reason of the construction of the track and 
grade, so long as they were properly constructed and used. 
It is claimed by the plaintiff in error that as the defendant 
in error has for a consideration granted the right of way 
over a detached portion of his grounds, this must be taken 
as a full satisfaction of all claims for damages to the re- 
mainder. It is shown by the answer of plaintiff in error 
that lot six was purchased by the plaintiff in error and 
transferred to it by the necessary conyeyance, therefore the 
plaintiff in error may apply the property to any use de- 
sired, whether for right of way purposes or not, and there 
is no suggestion that in the purchase of this lot any other 
element entered into the consideration paid than the value 
of the lot. 
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It is quite clear to us that this sale cannot work an es- 
toppel as to the right of the defendant in error to claim any 
damages he may have sustained as to any other property 
not adjacent to or in any way connected with the property 
so sold and conveyed. Such a rule would be inequitable, 
and in many instances work great hardship and oppression. 
Had the general question of the damages sustained by de- 
fendant in error been considered in this contract of pur- 
chase, and a consideration based thereon paid, there would 
be some reason for the application of this rule, if such ex- 
ists. We think the decision of the district court in sus- 
taining the demurrer to the second count of the answer of 
the plaintiff in error was correct. 

It is claimed by the plaintiff in error that the district 
court had no jurisdiction to hear and determine this cause; 
that if the defendant in error had suffered any damage the 
remedy provided by the statute is exclusive, and that ap- 
praisers should have been called under the provisions of 
section 95 et seg., chap. 16 of the Compiled Statutes. Sec- 
tion 95 provides that when the damages to be paid by a 
corporation for real estate “taken as aforesaid,” when not 
agreed upon, shall be ascertained by commissioners ap-~ 
pointed for that purpose; and section 96 refers to real es- 
tate “taken” by such corporation; and section 97 provides 
that: “If the owner of any real estate over which said 
railroad corporation may desire to locate their road shall 
refuse to grant the right of way through-his or her prem- 
ises,” the county judge may appoint commissioners to as- 
certain and report “the damage which said owner will 
sustain by the appropriation of his land to the use of said 
railroad corporation,” etc. 

It will be seen by the provisions of this act that thig 
remedy is given only when the real estate is “taken” or 
“appropriated” by the railroad company. 

This question is virtually settled in favor of the right to 
maintain this action in the case of Gottschalk v. C, B. & 
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@. R. R., decided by this court and reported in 14 Neb., 
page 550, and B.& WM. R. R. v. Reinhackle, 15 Id., 279. 

The right of a party to maintain an action in cases of 
this kind is also fully established by those decisions, and 
indeed we think this case falls within the rule laid down 
by both the opinions written in Gottschalk v. C. B. & Q. 
R. B., supra. 

The railroad of the plaintiff i in error crosses the street 
diagonally nearly in front of the lots and place of business 
of plaintiff in error, with a grade of from four to four and 
a half feet high, the base of which reaches to within a 
short distance of the front of his lots, enclosing it within 
the tracks of the “Y,” and rendering it entirely worthless 
so far as its use as a place of business is concerned, and al- 
most inaccessible to the public. The rule laid down by 
the majority of this court in Gottschalk v.C.B.& Q. RB. BR. 
is, in our opinion, the correct one, and in full accord with 
the letter and spirit of the constitution of the state, and 
correctly states the law. 

It is claimed that the instructions given to the jury by 
the court “are all of a general character, and simply leave 
the question to the jury to say whether the plaintiff’s lots 
were damaged by the location of the road.” Without 
passing upon the question of the instructions, it is suffi- 
cient to say that ‘“‘where a more explicit charge was not 
requested” this objection cannot be entertained. Siour 
City, &o., R. BR. Co. v. Brown, 13 Neb., 317. 

On the trial the plaintiff in error requested the court to 
charge the jury as follows: “The plaintiff does not claim 
damages in this action for any unlawful, improper, or un- 
necessary construction of railroad tracks and grades. And 
though the plaintiff may, in some sense, be damaged by 
the location of said road, this will not necessarily entitle 
him to recover. Every public improvement, from the ne- 
cessity of the case, must affect some property favorably 
and some unfavorably. Individual convenience must. 


° 


174 SUPREME COURT OF NEBRASKA, 


Faulkner vy. Klamp. 


yield to the general good, and if the plaintiff’s lots 2 and 
3 have not been taken or physically injured by the de- 
fendant, then the plaintiff cannot recover, and your verdict 
must be for the defendant.” 

This instruction was refused by the court, and this re- 
fusal is assigned as error. In this the court did not err. 
This instruction was objectionable for several reasons, the 
principal one being that it is in direct conflict with the law 
as laid down by this court in Gottschalk v. C. B. & Q. R. 
R., supra. It was therefore corrcetly refused. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Rospert FAvLKNER, PLAINTIFF IN ERROR, V. ELLEN 
KLAMP, DEFENDANT IN ERROR, 


1. Fraudulent Representations: EvIpENCE. In an action 
founded on fraudulent representations in the sale or barter of 
property, it is competent, after proof of the representations con- 
cerning the condition and character of the property, to prove the 
falsity of such representations by showing the actual condition 
of the property immediately after the representations were made. 
Evidence examined, and Held, Sufficient to lay the foundation 
fur such proof. 


RESCISSION OF CONTRACT: BEPLEVIN. Where in a 
trade or barter of property the trade is procured by one of the 
parties by false and fraudulent representations as to the quality 
of the property disposed of by him, the defrauded party may, 
upon the discovery of the fraud, rescind the contract and main- 
tain replevin for the property procured by such fraud. And 
this may be done without returning the property received by 
the defrauded party when such return is impossible, or where 
the party guilty of the fraud has by his own act put it out of 
the power of such defrauded party to make such return. 
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3 Fraud may consist in words, acts, or the suppression of material 
facts with the intent to mislead and deceive, 


4. Verdict. When the testimony is conflicting the verdict of a 
jury will not be set aside and a new trial ordered unless the- 


verdict is clearly wrong. 
een ne Set RS? sf > 


Error to the district court for Lancaster county. Tried. 
below before Pounn, J. 


George H. Hastings and R. D. Stearns, for plaintiff in. 
error, on rescission of contract cited: Barnett ». Stanton, 
2 Ala., 181. Desha’s v. Robinson, 17 Ark., 228. Chance 
v. Com’s Clay Co., 5 Blackf., 441. Pettus v. Roberts, 6 
Ala., 811. Buel v. Tate, 7 Blackf., 55. Calhoun v. Davia,. 
2 Ind., 5382. Teter v. Hinders, 19 Ind., 93 and 128. 
Conner v. Henderson, 15 Mass., 319. Vendee should have 
returned goods. 1 Parsons Cont., 593. See also Black- 
burn v. Ostrander, 5 Neb., 222. Praise of article or af- 
firmation of soundness when exposed for sale is not a war- 
ranty, unless so intended by the parties, and such intention. 
must be proven, House v. Fort, 4 Blackf., 493. Duffer v. 
Mason, 8 Conn., 25. Erwin v. Maxwell, 3 Murph., N. C.,,. 
241. Foster v. Caldwell, 18 Vt.. 176. 6 Wait’s Actions. 
and Defenses, 562. 


A. J. Sawyer and L. C. Burr, for defendant in error, 
cited: Jones v. Edwards, 1 Neb., 170. First National 
Bank v. Yocum, 11 Id., 329. Phillips v. Jones, 12 Id., 
213. Little v. Woodworth, 8 Id.,281. Thurston v. Blanch- 
ard, 22 Pick., 18. Coghill v. Boring, 15 Cal., 218. 


~ 


REEsE, J. 


This action was instituted by the defendant in error for 
the recovery of the possession of a team of horses which 
she alleged was wrongfully detained by the plaintiff in. 
error. The trial in the district court resulted in favor of 
the defendant in error, and the cause is brought into this. 
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court by the defendant below. The plaintiff and defend- 
ant traded teams. Faulkner, being the owner of a span 
of mules, exchanged them to Klamp for the horses in dis- 
pute in this action. One of the mules died, and Klamp 
offered to return the surviving one, and commenced this 
action claiming that Faulkner had perpetrated a fraud 
upon her in his representations as to the quality and con- 
dition of the mules. 

A number of errors are assigned by the plaintiff in error, 
which we will briefly notice in their order: 

1. Itis claimed that the court erred in allowing two. 
witnesses “to testify as to the condition, soundness, useful- 
ness, etc., of the mules, no warranty or false representa- 
tion having been proven or attempted to be proven.” By 
an examination of the testimony as shown by the tran- 
script it will be seen that the agent of the defendant in 
error, who made the trade, testifies that Faulkner repre- 
sented them as true, good, and sound, and good pullers, 
that they were sound, healthy mules; that they were worth 
more than the horses “for hard work on the machine, and 
such like.” The witness further testifies as follows: “He 
said just before, he would recommend them to be sound, 
healthy, hard workers, and good to eat and drink; if they 
were not I could return them.” And again: “I told 
him I wanted to get a team heavy and stout enough to do 
work on the threshing machine. He said this was the 
team that could do it.” The witness further testifies that 

‘in making the trade he relied upon those representations, 
that he took his word and told him he would take his 
word for it. "Without further referring to the testimony 
upon this point we think enough was shown to lay the 
foundation for proof that these representations were false, 
which could be done by showing the condition of the mules 
immediately after the representations were made, and that 
the plaintiff in error knew them to be false when he made 
them. In this ruling of the court we perceive no error. 
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The second assignment of error is that the court erred 
in giving the following instruction asked by defendant in 
error: “If the jury believe from the evidence that de- 
fendant, in order to get possession of plaintiff’s horses and 
money in exchange for his mules, made false and fraudu- 
lent representations as to the age, soundness, and ability to 
work of his mules, known by him to be false, and which 
false representations were relied upon by the plaintiff, and 
but for which she would not have made the trade; then 
the plaintiff did not, as against the defendant, lose her 
title to the horses, and replevin will lie, provided said 
plaintiff did, upon discovery of the fraud and within a 
reasonable time thereafter, offer to return said property or 
as much thereof as was practicable, to the defendant.” As 
we understand the position of plaintiff in error, the latter 
portion of this instruction is objected to for the reason that 
it permits the rescission of a contract obtained by fraud 
without the return of the property received, when it can- 
not be so returned. The rule contended for by the plaintiff 
in error that a contract cannot be rescinded without mu- 
tual consent unless the parties thereto can be placed in 
statu quo, and that a party cannot annul his contract until 
he restores what he has received under it and places the © 
other party in interest in the same position he occupied 
previous to the contract, may be conceded to be the correct 
rule as generally stated; yet there are exceptions to this 
general rule, as, where the party to whom the return 
should be made has by his own act placed it out of the 
power of the parties seeking the rescission to make the 
return. 2 Parsons on Contracts, 680. 1 Denio, 69. Wells 
on Replevin, § 331. Or where the property received by 
the defrauded party was worthless. 5 Wait’s Actions and 
Defenses, 509. Wolf v. Dietzsch, 75 Ills., 205. The party 
aggrieved must do what he can to place the other in state 
quo if any action on his part can have that effect. Wilbur 
o. Flood, 16 Mich., 45. But where it is impossible to de 
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this, or where nothing would be saved to the party guilty 
of the fraud, or where by his own act he has deprived the 
other party of the power to do this, it will not be required. 
First National Bank v. Yocum, 11 Neb., 328. It is evi- 
dent, from the testimony in this case, that the mule which 
died was of no value. That it died from a cause which 
was operating upon it at the time of the trade, and that 
the plaintiff in error would have been in no sense the 
gainer thereby had it been returned. The testimony also 
tends to prove that the plaintiff in error left the neighbor- 
hood in which the defendant in error resided, and in which 
the trade was made, soon after the exchange, and that the 
defendant in error, prior to the death of the mule, sought 
him but could not find him, he having gone to Peru, in 
Nemaha county, and before the defendant in error knew 
of his return the mule was dead and its return at that time 
was impossible. These facts would relieve the defendant 
in error from the necessity of making the return of that 
part of the property received by her. In this instruction 
there was no error. 

The next instruction complained of is as follows: “Mis- 
representation may be either by words or acts, or the sup- 
pression of material facts with the intent to deceive. The 
important inquiry is, whether the plaintiff was willfully 
deceived or misled by the defendant to her injury.” This 
instruction was given at the request of the defendant in 
error. While it seems not to have been carefully drawn, 
yet there can be no doubt but that the jury fully under- 
stood its meaning. That misrepresentation may be either 
by words, acts, or the suppression of material facts to the 
injury of another, is well settled. Bigelow on Fraud, 36 
Tallon v. Ellison, 3 Neb., 74. 

Two instructions requested by the plaintiff in error were 
refused by the court, but we think the questions involved 
in these instructions have been fully answered by the fore- 
going, and no further attention to that part of the case is. 
necessary. 
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The next and last point requiring attention is, that the 
verdict of the jury is not sustained by sufficient evidence 
and is contrary to law. 

It is well settled in this state that the verdict of a jury 
will not be set aside if there is any evidence to support it, 
unless it is apparent from an inspection of the record that 
the verdict is clearly wrong. The testimony is conflicting 
and in the matter of what occurred at the time of the trade 
it is widely divergent and confined to the parties to the 
trade; but as to which of these was entitled to credit, the 
jury were the sole judges, and their decision must be treated 
as final. If the testimony adduced on the part of the 
plaintiff was true, the verdict is correct. As to whether 
that testimony was entitled to belief was a question wholly 
for the jury. The judgment of the district court is af- 
firmed, 


JUDGMENT AFFIRMED. 


TuE other judges concur. 


Henry MILier, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 


Embezzlement. Plaintiff in error was indicted for the embezzle- 
ment, as agent, of certain moneys belonging to the M. M. com- 
pany, a corporation, received by him on sales of their machinery. 
The contract of agency, introduced in evidence on the part of 
the state, contained the following clause: “To remit to the said 
party of the first part the proceeds of each and every sale as 
early as the day following the delivery of the machinery to the 
purchaser. If the said sale was for all cash, the full commis- 
sions, a8 per article 3d, may he retained; or if a time sale, the 
full settlement for the same shall be remitted less the propor. 
tion of commissions due on the cash received; the balance of the 
commission shall be due pro rata as the cash is paid on the notes, 
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If any cash received on sales of machines is not remitted as 
agreed in this section, the party of the second part shall not only 
be legally liable, but agrees that the settlement shall be made on 
the time-sale basis, and ten per cent interest shall be paid on all 
cash so retained.” Held, That money so retained was not em. 
bezzled, and that no conviction could be had therefor. 


Error to the district court for York county. Tried 
below before Norvat, J. 


France & Harlan, for plaintiff in error. 


Sedgwick & Power, for defendant in error, 
Coss, Cu. J. 


The plaintiff in error was indicted, tried, and convicted 
in the district court in and for ene county for the crime 
of embezzlement. 

A large number of eeias were saved in the court 
below, and the rulings of the court thereon are assigned 
for error in this court; but it is deemed necessary to revert 
to but one of them for a proper disposition of this case. 

The indictment charges that the plaintiff in error, as the 
agent of the Marseilles Manufacturing Company, etc., cer- 
tain money of the amount and value of sixty dollars, etc., 
belonging to said Marseilles Manufacturing Company, did 
unlawfully, fraudulently, and feloniously embezzle and 
convert to his own use without the consent of said com- 
pany, etc. 

It seems, from the bill of exceptions, that the Marseilles 
Manufacturing Company were engaged in manufacturing 
wind-mills, pumps, etc., in the state of Illinois, and selling 
them, through agents, in this state. The firm of Miller & 
Miller, of York, one of whom was the plaintiff. in error, 
were the agents of said company at the last-named point, 
and it was money received by the firm of Miller & Miller 
for wind-mill property sold by them as agents of the Mar- 
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seilles Manufacturing Company that plaintiff in error was 
charged. The written contract of employment and agency 
between the said company on the one part and the said 
firm on the other part, was introduced in evidence, at the 
trial, on the part of the prosecution. This contract is di- 
vided into seventeen articles. I copy the whole of arti- 
cle 9: 

“ ARTICLE 9. To remit to the said party of the first 
part the proceeds of each and every sale as early as the 
day following the delivery of the machinery to the pur- 
chaser. If the said sale was for all cash the full commis- 
sions, as per Article 3d, may be retained; or, if a time- 
sale, the full settlement for the same shall be remitted, less 
the proportion of commissions due on the cash received ; 
the balance of the commission shall be due pro rata as the 
cash is paid on the notes. If any cash received on sales of 
machines is not remitted as agreed in this section, the party 
of the second part shall not only be legally liable, but 
agrees that the settlement shall be made on the time-sale 
basis and 10 per cent interest shall be paid on all cash so 
retained.” 

This clause of the contract of agency clearly contem- 
plates the happening of precisely what did happen in this 
instance—the receipt of money by the agent and not pay-~ 
ing it immediately over to his principal, and it fixes the 
penalty for such failure, to-wit: the payment of ten per 
cent interest on the amount. 

The indictment in this case, as it must to charge a crime, 
alleges that the plaintiff in error embezzled the money 
stated, against the consent and will of his principal, the 
said manufacturing company. But here the principal says, 
through the terms of the contract, to the agent, in effect : 
“You must remit this money, as soon as you receive it, 
but you may keep it awhile at ten per cent interest.” At 
least when we come to apply that principle of criminal law 
which requires all statutes to be construed most favorably 
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to the accused (this contract of agency is a part of the 
atatute in this case), it is susceptible of that construction, 
and we must construe it most favorably to the liberty of 
the citizen. 

As it is quite apparent that, under our view of the law 
and construction of the contract of agency under which 
the alleged embezzlement was committed, there can be no 
lawful conviction of the accused, the judgment of the dis- 
trict court is reversed, the verdict set aside, the prosecution 
dismissed, and the plaintiff in error discharged. 


JUDGMENT ACCORDINGLY. 


THE other judyes concur. 


Tar STATE OF NEBRASKA, EX REL. JOHN OTTO, V. 
ScHoot District No, 4, SHERMAN CouNTY. 


1, School District Bonds. Under the provisions of sections 30, 
31, and 32 of the act entitled “An act to establish a system of 
public instruction for the state of Nebraska,’’ approved Feb. 15, 
1869, and constituting chapter 68 of the General Statutes, a 
school district is not empowered to issue bonds to be hargained 
away and delivered to a contractor for the erection and furnish- 
ing of a school house for such district. 


: BECITAL IN BONDS DO NOT OPERATE AS ESTOPPEL, 
The recitals on the face of the bonds, set out at length in the 
opinion, are not such as to estop the school district to defend 
against said bonds in the hands of an innocent purchaser there- 
of, for value, before maturity, without other notice, etc, 


ORIGINAL application for mandamus. 


Bartlett, Peckham & Cornish, for relator, cited: Bur- 
roughs on Public Securities, 300-308. 2 Daniels Neg, 
Instr., 587-570. Knox v. Aspinwall, 21 How., 539. 
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Town of Coloma v. Eaves, 92 U.S., 484. Humboldt Town- 
ship v. Long, 92 Id., 642. Third National Bank v. Seneca 
Falls, 15 Reporter, 779, State, ex rel. Kimball, v. School 
District, 13 Neb., 82. 2 Dillon Mun. Corp., 511. State 
v. Van Horne, 7 Ohio State, 331. State, ex rel. Gregory, 
v. School District, 13 Neb., 78. State, ex rel. Hopper, v. 
School District, 13 Neb., 466. 


Marquett, Deweese & Hall, for respondent, cited: Bur- 
roughs on Public Securities, 8329, 331. Adams v. State, 
82 Tll., 182. Scipio v. Wright, 101 U.8., 665. Harsh- 
man v. Bates County, 92 U.S., 569. MeClure v. Town- 
' ship of Oxford, 94 Id.,429. Lewis v. Commissioners, 1 
McCrary, 377. 


Cons, Cu. J. 


This is an original action in this court in the nature of 
a relation for a peremptory mandamus to issue against the 
board of the defendant, commanding them to make a re- 
port in writing of the amount of certain bonded indebted- 
" ness in the petition mentioned and described, and of the 
amount of tax necessary to pay the same to the county 
clerk of said county or to the commissioners thereof, and 
that the said county commissioners be commanded to levy 
a sufficient tax to pay said indebtedness upon the taxable 
property of said school district number four as constituted 
at the time said bonds were issued to pay said indebted- 
ness, and that the treasurer of said county collect said tax 
and retain the same as a special fund, and pay the same as | 
collected in sums of one hundred dollars to the clerk of 
this court, to be by him applied on the indebtedness afore- 
said. 

From an examination of the record it appears that the 
indebtedness meant and referred to above consists of six 
bonds for five hundred dollars each, payable on the first 
day of January, 1880, with interest thereon at ten per cent 
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per annum, payable on the first day of January of each 
year from 1875 to 1880, both inclusive, and for which 
coupons were attached to said bonds and still ‘remain at- 
tached thereto, both principal and interest to be paid at the 
banking house of Kountze Brothers, New York City, said 
bonds being dated February 11, 1874, numbered 1 to 6 
inclusive, and signed by John 8. Hawk, director; Milton 
Hyde, moderator; and Alfred Brown, treasurer, respec- 
tively of said district, and countersigned and attested by 
the signature and seal of E, S. Atkinson, county clerk of 
said Sherman county, ete. 

An alternative writ of mandamus was issued and served 
on the said district, and returned with several defenses 
thereto, but one of which it is deemed important to con- 
sider in this opinion. It is in the following words: “ Fur- 
ther answering said writ, the defendants say that no meet- 
ing was ever called for the legal voters of said district to. 
vote upon any proposition to borrow money or to issue 
bonds for the purpose of borrowing money. * * #* 
That on the 28th day of January, 1874, three persons, to- 
wit, John L. Hawk as director, Milton Hyde as modera- 
tor, and Alfred Brown as treasurer, signed a bond of said 
district, and recited therein, ‘Shall district No. 4, county 
of Sherman, and state of Nebraska, issue bonds of said 
district in the sum of three thousand dollars to pay for a 

site for a school house, and to erect buildings thereon, and 
to furnish the same?” as the proposition on which the 
bonds were issued; and further, “which said proposition 
upon the 28th day of January, 1874, at a special meeting 
was decided in the affirmative by a majority of the electors 
of said school district present at said special meeting. In 
accordance therewith, the school district board of said dis- 
trict have entered the same upon their records, given due 
notice of the adoption of said proposition, and executed 
the bonds here issued.” The defendants say that the facts 
are that said persons acting as said board fraudulently con- 
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spired with one John Harkness, and corruptly agreed with 
him to give-him the three thousand dollars of bonds for 
the erection by him of a school house worth not to exceed 
five hundred dollars. That said bonds were issued fraudu~ 
lently and for said purpose, and not for borrowing money. 

That said bonds recite and show on their face that they 
were issued in exchange for a school house site and build- 
ing thereon. * * * ‘The form of the bonds is also 
set out as an exhibit to said return, and is admitted to be 
correct as follows: 
“No. one. $500.00. 

The United States of America. 
County of Sherman, State of Nebraska. 
Six years school bond. 

It is hereby certified that school district No. 4, in the 
county of Sherman, and state of Nebraska, is indebted 
UNO vocrseecereeees , bearer, in the sum of $500.00, payable 
on the first day of January, 1880, with interest from the 
first day of January, 1874, inclusive, at ten per cent per 
annum, payable at the banking house of Kountze Bros. on 
the first day of January in each year, on presentation of 
the proper coupon hereto annexed. This bond is one of 
a series of six bonds of $500 each, numbered consecutively 
from one to six inclusive, and issued by said school dis- 
trict number four for the purpose of obtaining a site for 
and of erectitig and furnishing a school house in said dis- 
trict. The entire debt limited by law not to exceed $5,- 
000.00. Authorized hy secs. 30, 31, and 32 of an act “To 
establish a system of public instruction for the state of Ne- 
braska,” approved Feb. 15, 1869. In pursuance whereof, 
on the 8th day of January, 1874, the school district board 
of said district No. four, of the county of Sherman and 
state aforesaid, submitted to the electors of said district in 
manner prescribed by law the following proposition: 
“Shall school district number four, in the county of Sher- 
man,.and state of Nebraska, issue bonds of the district in 
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the sum of $3,000.00, to pay for a site for a school house 
and to erect buildings thereon, and to furnish the same?” 
Which said proposition, upon the 28th day of January, 
1874, at a special meeting, was decided in the affirmative 
by a majority of the electors of said school district present 
at said special meeting. In accordance therewith the school 
distric: board of said district have entered the same upon 
their records, given due notice of the adoption of said prop- 
osition, and executed the bonds here issued. 
In testimony whereof the said school district number 
four, of Sherman county and state aforesaid, has caused the 
names of the board of said school district to be subscribed 
hereto, and the same attested by the clerk of said county, 
and to be sealed with the seal of said county this 11th day 
of February, 1874. 
Joun L. Hawk, Director, 
Mitton Hype, Moderator, \ District Board. 
ALFRED Brown, Treasurer. 

E. 8. Atxryson, County Clerk.” 

County seal, etc., with certificate of registration duly 
signed by the county clerk. 


The provisions of law under which the said bonds were 
issued, as shown on the face thereof, are as follows: 

“Sec. 30. Any school district shall have power and 
authority to borrow money to pay for the sites for school 
houses, and to erect buildings thereon and to furnish the 
same, by a vote of a majority of the qualified voters of 
said district present at any annual meeting or special meet- 
ing. Provided, That a special meeting for such purpose 
shall be upon a notice given by the director of such dis- 
trict at least twenty days prior to the day of such meeting, 
and that the whole debt of any such district at any one 
time for money thus borrowed shall not exceed five thou- 
sand dollars. 

“Sec. 31. Any scliool district may at any annual or 
spectal meeting impose a tax on the taxable property of the 
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district in any amount not exceeding ten mills on the dol- 
lar on the assessed valuation of the property of the dis- 
trict, for the purpose of building a school house, and such 
tax, when voted, shall be reported by the district board to 
the county clerk, and levied and collected in the same 
manner as other taxes voted by the district. 

“Sec. 32. The qualified voters, when assembled at any 
annual or special meeting, may, from time to time, impose 
such tax as may be necessary to pay teachers, to keep their 
school house in repair, and to provide the necessary ap- 
pendages, and to pay and discharge any debts or liabili- 
ties of the district lawfully incurred; may raise a sum 
sufficient for the purchase of books of reference, globes, 
maps, or any apparatus for the purpose of illustrating the 
principles of astronomy, natural philosophy, natural his- 
tory, and agricultural chemistry, or the mechanic arts.” 
Gen. Stat., Chap. 68. 

It is agreed between the parties by stipulations “that. 
the said John Otto purchased the bonds and coupons men- 
.tioned in the petition of the relator herein on the market 
in the city of New York in the due course of business 
before maturity and paid a valuable consideration therefor: 
the sum of ninety-five cents on the dollar,” ete. 

The case was referred to a referee “to report all ques- 
tions of fact upon the evidence produced to him in the 
cause,” etc., who among other things reported “that the 
school board instructed its treasurer to negotiate the sale 
of these bonds in the market, and they were given to oue 
Harkness in payment of the erection of a school house in 
said district of the value of about $1,500, and furnishing 
the same in pursuance of a bid offered by said Harkness, 
among others, to erect and furnish.a school house for 
$3,000 in bonds of the district,” ete. 

There are but two questious which it is deemed necessary 
to discuss in support of the conclusion to which we have 
arrived in this case: 
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1. Had the school district the power to issue bonds to 
be delivered to a contractor in payment for a schoo] house? 
and, 

2. Are the recitals on the face of said bonds sufficient 
to estop the school district to deny the legality of said 
bonds in the hands of an innocent bona fide purchaser 
before maturity such as the relator is stipulated to be? 

In the case of The State, ex rel. Kimball, v. School Dis- 
trict No. 4, 13 Neb., 82, this court held that “the power 
given to school districts by section 30 of the act of 1869 
to borrow money, necessarily carries with it the authority 
to determine the time of payment and to issue bonds or 
other evidences of indebtedness therefor.” We adhere to 
this opinion, and without the least intention to disturb it 
we revert to the fact that the statute above quoted does 
not, in terms, confer upon the school district the power to 
issue bonds. Yet that such power is conferred as one of 
the methods of borrowing money, the power to do which 
is expressly conferred by the statute. In other words, the 
power to issue bonds is only conferred by implication. It 
logically follows that the power thus conferred can only be’ 
exercised as a means of accomplishing the borrowing of 
money and not independent of that purpose. 

The case of Gould v. The Town of Sterling, 23 N. Y., 
456, arose under a statute of the state of New York, 
““which provided that it should be lawful for the super- 
visor of any town of Cayuga county, and the assessors of 
said town, who were appointed commissioners to act, in 
conjunction with the said supervisor, in effecting and exe- 
cuting the purposes of the act, to borrow, on the faith and 
eredit of such town, such sum of money as they might 
deem necessary, not exceeding $25,000, for a term not ex- 
ceeding twenty years, at arate of interest not exceeding 
seven per cent per annum, payable annually or semi-annu- 
ally, and to execute therefor, under their official signatures, 
a bond or bonds for the payment of the principal and in- 
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terest of such loan, in such sums and at such times and 
places as should be agreed upon and expressed in the bonds 
to be executed under the authority of the act. All the 
money borrowed under the act was to be paid over to the 
president and directors of such railroad company, then or 
thereafter to be organized, under the general railroad law, 
as might be expressed by the written assent of two-thirds 
of the resident tax-payers of the town; to be expended by 
such railroad company in grading, constructing, and main- 
taining a railroad or railroads passing through the city of 
Auburn and connecting Lake Ontario with the Susque- 
hanna and Cayuga railroad, or the New York and Erie 
railroad,” ete. The second section of the act provided 
“that it should be lawful for the supervisor and commis- 
sioners, on obtaining and filing the assent, as provided in 
the first section, to subscribe for and take, in the name of 
and for such town, such a number of the shares of the cap- 
ital stock of such railroad company as would be equal to 
the amount of bonds executed under the authority of the 
act; or instead of borrowing such money and issuing such 
bonds, with the like assent of two-thirds of such tax-pay- 
ers, to raise the amount of its subscription by tax upon the 
taxable property of such town, to be levied and collected 
by the supervisors of the said county in the manner speci- 
fied in the act, and in such sums as they might determine 
and direct.” 

It'seems that there was also a special act of the legisla- 
ture specially applicable to the town of Sterling, but con- 
taining the same provisions as to the power to borrow 
money, issue bonds, and subscribe for stock, as those con- 
tained in the general law above quoted. It seems also that 
instead of borrowing money on the bonds and paying it. 
over to the railroad company for stock, the supervisor and 
commissioners delivered over the bonds to the company in 
payment for stock, for which they were authorized by the 
act to subscribe, and the company sold them at a discount. 
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The action was brought for interest accrued on these bonds, 
by a holder, for value, etc. Judge Selden, in the opinion 
of the court, says: “The question is, whether this is with- 
in the authority conferred by the act. It is clearly not 
within its language. No money was borrowed, and noth- 
ing else was authorized by the terms of the act. If, how- 
ever, what was done was the same, in effect, as if the money 
had been borrowed and paid over to the railroad company, 
the difference in form would not be material. But it is 
plain that neither in respect to the railroad company nor 
the town was its effect the same. If the statute had been 
pursued the company would have had a sum equal to the 
par value of the bonds to expend upon their road. As it 
was, they were compelled to sell the bonds at a discount in 
order to realize the money. If they could sell at a dis- 
count at all, they could of course sell at any sacrifice, how- 
ever great. The bonds of the town of Sterling for $25,000 
might have been sold for $10,000. Can it be supposed’ 
- that if such a power had been specifically asked of the leg- 
islature, the request would have been granted? Would the 
town have been permitted to raise by taxation upon its in- 
habitants $25,000 for the sake of furnishing the railroad 
company $10,000 to expend upon itsworks? I think not ; 
and yet this is, in effect, the power which it is claimed was 
conferred by the act authorizing the town to borrow. The 
rate of discount, whether more or less, can make no differ- 
ence with the principle.” 

This case is cited with approval and followed by the 
supreme court of the United States in the case of Scipio 
v. Wright, 101 U. S., 665. 

The argument and illustrations of the above opinion are 
altogether applicable to the case at bar. It cannot be con- 
ceived that legislative authority could ever have been ob- 
tained by which said school district could issue its bonds 
for three thousand dollars, bearing interest at ten per cent 
per annum from a date prior to their issue, to be exchanged 


JULY TERM, 1884. 191 


State v. School District. 


for a school house, which, by the greatest stretch of liber- 
ality cannot be and has not been valued at a sum exceed- 
ing fifteen hundred dollars. Certainly no such authority 
ever was obtained expressly, nor do I think that it arises 
upon any fair construction of the statute authorizing such 
school districts to borrow money. The objection to such 
a construction is not technical, but is demanded, by consid- 
erations of public safety. When money is actually bor- 
rowed and received into the school district treasury, the 
contract for the erection of a schoo! house, etc., may always 
be let at a reasonable cash price, after a fair competition 
among the contractors and builders of the vicinity; but 
when there is no money in the treasury, and the building 
is to be paid for in bonds, then the competition is confined 
tu those persons of the neighborhood who combine the 
character of contractor and builder with that of capitalist 
or stock broker, and so in the latter case it is not only im- 
probable but well nigh impossible that the same quality of 
building could be procured as economically as in the for- 
mer. 

Many other reasons could be added to the above, but it 
is deemed unnecessary, as I conceive the law to be very 
plain that when a school district desires to secure a school 
house at:d has not the money in the treasury to pay for it, 
it may pursue one of two courses only—lIst, raise the 
money by taxation, or, 2d, borrow it. But the district has 
not the power to issue bonds to be bargained off for the 
erection of a school house. 

On the second point it must be conceded under the au- 
thorities, that if it were expressed and recited on the face 
of the said bonds that they were issued by the said district 

- for the purpose of borrowing money to build a school 
house, ete., then it being stipulated that the bonds were 
purchased by the relator on the market before maturity in 
the usual course of business, and that he paid a valuable 
consideration therefor, and there being no evidence of ac- 
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tual notice to the relator that the said bonds were either 
issued for or applied to any other purpose, nor notice of 
any such fact sufficient to put him upon his inquiry thereof 
the relator could recover thereon; and the fact that the 
bonds were issued for or diverted to another and different 
purpose by the district board would be unavailing as a de- 
fense, 

But that is not this case. These bonds do not recite on 
their face that they were given for any purpose authorized 
by law. The rule above conceded is a hard one on tax 
payers, and one to which the writer would not agree were 
it an open question, and it ought not to be enlarged or ex- 
tended. On the contrary, these bonds carried on their 
face, when read in connection with the law, notice that 
they were issued for a wholly unauthorized purpose. 

These views necessarily lead to the conclusion that a 
peremptory writ of mandamus to compel the payment of 
those bonds must be denied. By the court, 


WRIT DENIED. 


THE STATE oF NEBRASKA, EX REL. JOHN E. ANDREWS, 
v. ScHoox District No. 4, SHERMAN Coon'ry. 


Coss, Cu. J. 


The record in this case is identical with that of State, ex 
rel. John Otto, against the same defendant above reported, 
and the decision of this case must follow that. By the 
court, 


WRIT DENIED. 
Warrén Switzler, for relator. 


Marquett, Deweese & Hall, for respondent. 
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In re Stewart. 


In tHe MATTER OF THE APPLICATION OF SAMUEL 
, Srewarr FoR Writ oF Haxpeas Corpus. 
Criminal Law: PUNISHMENT. A justice of the peace in a proper 
case may impose @ fine not to exceed one hundred dollars, or 
sentence to imprisonment not to exceed three months, but can- 


not as a punishment for the same offense impose both fine and 
imprisonment. 


By THE Court. 


The relator was tried before a justice of the peace and 
convicted of “unlawfully and willfully assaulting and beat- 
ing Jennie Stewart, by striking said Jennie Stewart with 
his fist,” etc. The justice thereupon imposed a fine of fifty 
dollars upon the relator, and sentenced him ‘to three 
months’ imprisonment in the county jail of Gage county,” 
ete. He now seeks a discharge upon habeas corpus, upon 
the ground that the sentence is unauthorized. 

Sec. 18, art. VI. of the constitution provides that “Jus- 
tices of the peace and police magistrates shall be elected in 
and for such districts, and have and exercise such jurisdic- 
tion as may be provided by law; Provided, That no jus- 
tice of the peace shall have jurisdiction of any civil case 
where the amount in controversy shall exceed two hundred 
dollars; nor in a criminal case where the punishment may 
exceed three months’ imprisonment or a fine of over one 
hundred dollars; nor in any matter wherein the title or 
boundaries of land may be in dispute.” A justice of the 
peace, therefore, in a proper case, may impose a fine of not 
to exceed one hundred dollars or sentence to imprisonment 
— not to exceed three months; but he cannot impose both fine 
and imprisonment. As be had imposed a fine, the sen- 
tence of imprisonment is in excess of the power of the 
justice, and is a nullity. The petitioner must therefore be 
discharged. 

JUDGMENT ACCORDINGLY. 

N. EK. Griggs, for petitioner. 

15 
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Tuomas ©. SHELLEY, PLAINTIFF IN ERROR, V. EDWIN 
8. TowLE ET AL., DEFENDANTS IN ERROR. 


1. Taxes: ACTIONON DEED: FORECLOSUREOF LIEN. Theholder 
of a tax deed may bring an action upon the deed and allege that 
the title acquired thereby has failed, and in the same petition 
seek to foreclose his tax lien. 

TAX SALE: POWER OF COMMISSIONERS. County com- 

missioners possess authority under the act of 1875 to purchase 

for their respective counties real estate advertised and offered for 
sale, and not sold for want of bidders. And they may assign 

the certificates to a purchaser. . 


TAX DEED: FORM. A tax deed which fails to allege 
that the sale was had at a place designated by statute, or is not 
attested by the official seal of the treasurer, is invalid. 


Error to the district court for Richardson county. 
Heard below before Davinson, J. 


Amos E. Gantt and Allen W. Field, for plaintiff in error. 
Martin & Gilman, for defendants in error. 
MaxweELt, J. 


This action was brought in the district court of Richard- 
son county to foreclose certain tax liens upon real estate. 
A demurrer to the petition was sustained, and the action 
dismissed. The plaintiff brings the cause here on a peti- 
tion in error. 

It is alleged in the pctition, in substance, that the 
real estate in controversy was sold on the seventh day of 
November, 1877, for the taxes due thereon for the year 
1876, amounting to the sum of $215.30; that the county 
of Richardson was the purchaser at such sale, and in June, 
1879, sold and assigned the certificate of purchase to one 
B. M. Fox; that said Fox thereupon, prior to the ninth 
day of September, 1879, caused a notice of the expiration 
of the time to redeem said premises to be served upon the 
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owners and occupants of said land, and on the eleventh day 
of November, 1879, obtained a treasurer’s deed therefor. A 
copy of the deed is set out and made a part of the petition. 

Fox also purchased said premises for the taxes due 
thereon prior to the year 1882, but had not taken out tax 
deeds. In March, 1882, Fox sold and conveyed all his 
interest in said premises to Florence L. Vaughan, who in 
April thereafter sold and conveyed the same to the plaintiff. 
It is alleged that the title under the tax deed has failed. 
There are other allegations to which it is unnecessary to 
refer. 

1. County commissioners were expressly authorized by 
statute to purchase for the county “any real estate adver- 
tised and offered for sale, whenever and wherever the same 
would otherwise remain unsold for want of bidders.” 
Laws of 1875, 105. And they were expressly authorized 
to “assign such certificates of purchase to any person wish- 
ing to buy for the amount on the face thereof.” This law 
was in force when the purchase in this case was made; and 
the plaintiff by the purchase acquired the rights of the 
county in the aforesaid taxes. 

2. Where it is apparent that the title derived by the 
tax deed has failed, the holder thereof need not bring an 
action at law to test the validity of the deed. The law 
does not require a vain thing. Therefore the plaintiff may 
state facts in his petition showing that the title has failed, 
and in the same petition seek to foreclose the tax lien. 
Miller v. Hurford, 13 Neb., 18. If the defendant admits 
that the tax title has failed, the only question remaining is 
the right of the plaintiff to enforce his lien for taxes. 

3. The tax deed fails to show where the land was sold, 
as required by the statute, and is therefore invalid, Haller 
v. Blaco, 10 Neb., 36. Howard v. Lamaster, 11 Id., 582. 
Towle v. Holt, 14 Id., 221. Thompson v. Merriam, 15 
Neb., 498. But it was invalid for another reason, viz., 
the failure of the treasurer to attest the same with his offi- 
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cial seal. Reed v. Merriam, 15 Neb., 328. Zahradnicek 
v. Selby, 15 Neb., 579. Sullivan v. Merriam, ante, p. 157, 

The deed being invalid the plaintiff was entitled to fore- 
close his tax lien, and if the allegatious of the petition are 
true is entitled to the highest rate of interest allowed by 
the statute until the expiration of the time for redemption. 
Lahradnicek v. Selby, 15 Neb., 579. Sullivan v. Merriam, 
ante, p. 157. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


FoumtsJE Borck, APPELLANT, V. JOHN Borcx, 
APPELLEE. 


Divorce: CAUSES FoR. Mere austerity of temper and petulance 
of manners of the wife are not sufficient to defeat a divorce on 
the ground of extreme cruelty of the husband by blows inflicted 
by him on her. 


AppEAL from the district court of Richardson county. 
Tried below before Davinson, J. 


Isham Reavis and A. Schoenheit, for appellant. 
E. W. Thomas, for appellee. 


MAXWELL, J. 


The plaintiff brought this action in the district court of 
Richardson county to obtain a decree of divorce from the 
defendant upon the ground of extreme cruelty. A state- 
ment of the acts of cruelty constituting the cause of action 
are set out in the petition, and are alleged to have been 
committed between the month of May, 1873, and March, 
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1879. The defendant, in his answer, denies the acts of 
cruelty complained of, pleads cruelty on the part of the 
wife, and that she “is a person of violent and ungoverna- 
ble temper,” etc. On the trial of the cause the court found 
for the defendant and dismissed the action. The plaintiff 
appeals. 

It appears from the record that the parties were married 
in 1866, and that eight children have been born to them, 
six of whom are now living; that the defendant has a con- 
siderable amount of property, which seems to bave been 
aecumulated by both husband and wife, The plaintiff tes- 
tifies that in the spring of 1882 she accompanied her hus- 
band to Humboldt, and on starting for home “he [the de- 
fendant] whipped first the horses and whipped me. I was 
back in the wagon, and I told him he must let me alone.” 
* * * * * “¢T whip you,’ he says to me, and 1 tell 
him ‘Quit that.’ He tell me that he get pretty soon the 
big end of from the whip and kick me blue and blue, and 
I tell him again, ‘If you want to do such thing to me 
better I walk home.’ Then I stand up in hind part of 
the wagon, by the back part, with my feet outside. He 
comes in with a whip and gives the horses big cut with 
the whip, and I fall down from the wagon. He looks at 
me. I get up, and he stops and goes very slow with the 
horses. I walk up and down. I feel kind of tired. I 
hook on to the wagon that way. He get the whip and 
give me a strike on my hands, so I let loose again.” 

She also testifies that he compelled her to walk home, a 
distance of four or five miles. 

The defendant, in his direct examination, denies striking 
his wife at this time, but on his cross-examination he testi- 
fies as follows: “No; we was quarreling first about the 
driving, and so she said I didn’t drive fast enough; and 
we quarreled the second time on account she said I licked 
her on account of the whip coming on her head. So I told 

‘her if I didn’t drive her good enough she should drive 
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alone, and so we had a quarrel about it, and I turn my 
whip around and she went from the wagon.” 

Q. She was afraid of the turning of the whip? 

A. Yes, 

Q. You didn’t intend to strike her? 

A. Yes, I said if she would not let me alone I would 
strike her with the other end of the whip. 

Q. With the big end? 

A. Yes. 

The testimony also shows that since that time the de- 
fendant at various times has inflicted blows on the plaintiff 
and otherwise maltreated and abused her—that in fact 
such treatment was common. 

The court below found that “the plaintiff and defend- 
ant have been guilty of acts of cruelty,” and therefore 
found for the defendant. The defendant, in his answer, 
has pleaded no specific acts of cruelty on the part of the 
plaintiff, and in our view the evidence fails to establish 
cruelty on her part. There is evidence tending to show 
that she was irritable, and in the habit of complaining to 
the defendant of his conduct, but this was no justification 
to him for his brutal conduct toward her. Mere austerity 
of temper and petulance of manners of the wife, however 
reprehensible, did not justify the husband in inflicting 
blows upon and abusing her. Hidenmuller v. Hidenmuller 
37 Cal.,364. In our opinion, therefore, the plaintiff is en- 
titled to a decree of divorce. 

As questions relating to the custody of the children, and 
perhaps in relation to providing for their support, and ali- 
mony to the plaintiff, must be determined, the cause will 
be remanded. The judgment of the district court is re- 
versed and the cause remanded to the district court to 
render a decree as indicated in this opinion. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Henry BALDWIN, APPELLEE, V. SELDEN N. MERRIAM, 
APPELLANT. 


1. Taxes: TAX DEED. Under the revenue law of 1869 a tax deed 
that fails to show that the sale was made at the place designated 
by law is invalid. 


2. The treasurer of a county has no authority to 
issue a second deed upon a canceled certificate in the clerk’s 
office. 

3. SEAL. A tax deed must be attested by the 
official seal of the treasurer. 

4, SALE; FORM OF DEED. A tax deed and the 
validity of the sale are to be tested by the law in force when 
the sale took place. 

5. LIMITATION. The statute of limitations does 


not begin to run in favor of the holder of a tax deed by merely 
recording the same. To avail himself of the benefits of the 
statute his possession must be actual and adverse and continued 
for the statutory period. 


APPEAL from Cass county. Heard below before 
Pounp, J. 


Covell & Ransom, for appellant. 
Smith & Beeson, for appellee. 
MAXWELL, J. 


This action was brought in the district court of Cass 
county to cancel certain tax deeds and quiet title. On the 
trial of the cause the court found that the tax deeds were 
invalid and canceled the same as a cloud on the plaintiff’s 
title, and found that there was due the defendant for taxes 
paid on the land in question, with interest, the sum of 
$355.83, which was a lien on said premises, each party to 
pay one-half of the costs of the action. The defendant 
appeals. 
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All of the questions presented have been decided by 
this court in several cases, but will be briefly reviewed. 

1. In September, 1873, the defendant procured a tax 
deed for the land in controversy for the taxes due thereon 
for the year 1870. Without stopping to enquire as to the 
manner of assessment—upon which a very large amount 
of testimony was taken—we find the tax deed invalid for 
two reasons, which appear on its face, viz., the failure to 
recite the place of sale and want of the official seal of the 
treasurer. Reed v. Merriam, 15 Neb., 323. Towle v. Holt, 
14 Neb., 221. Howard v. Lamaster, 11 Id., 582. Haller 
v. Blaco, 10 Id., 36. 

The defendant was aware of these defects, and in 1878 
had a second tax deed executed, which is void for want of 
authority in the treasurer to execute such second deed. 
Reed v. Merriam, 15 Neb., 323. Thompson v. Merriam, 
15 Neb.,498. The same objections apply to the deed made 
in 1874, 

2. On the 12th of January, 1878, the defendant pro- 
cured from the treasurer of said county a tax deed for the 
lands in question for the taxes due thereon for 1875. This 
deed is open to the same objection as that in Sullivan v. 
Merriam, ante, p. 157, the failure to describe the land con- 
veyed and the want of a seal. To cure these defects, the 
defendant on the next day procured a deed in proper form, 
which not being issued on the presentation of the certifi- 
cate of purchase was issued without authority of law, and 
the seal is a mere scroll and not the official seal. These 
deeds, therefore, are invalid. 

The deed executed in March, 1882, for a sale of the 
land on the 19th day of November, 1879, for delinquent 
taxes fails to recite the place of sale. The revenue law of 
1879 does not in any manner affect the collection of taxes 
prior to the time the revenue act of that year took effect. 
Hamilton County v. Bailey, 12 Neb., 56. In other words, 
the proceedings in regard to taxes previously levied will 
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be the same as if the revenue law of 1879 had not been 
passed. The force of a tax deed and the validity of the © 
sale for taxes are to be tested by the revenue law in force 
when the sale was made. McCann v. Merriam, 11 Neby 
241. Covell v. Young, Id., 511. The tax deed, therefore, 
should be in the form prescribed by the act of 1869. As 
this deed fails to recite the necessary facts to show a valid 
sale the decree of the court holding it to be invalid is not 
erroneous. 

There seems to be no error in the proceedings, however, 
leading up to the deed, and the defendant is entitled to the 
highest rate of interest allowed by law up to the expira- 
tion of the time to redeem. 

Considerable stress is laid by the attorneys for the de- 
fendant on the statute of limitations, it being claimed that 
the action is barred in three years. from the time of re- 
cording the tax deed. Even if the deeds had been valid 
on their face the statute would not commence to run in 
favor of the holder until he took possession. A party in 
actual possession of real estate cannot be ousted from such 
possession or his title divested by merely recording a tax 
deed of which he may not be aware and under which 
nothing is claimed. If a party claims under a tax deed 
and invokes the aid of the special statute of limitations he 
must bring himself within the rule as to adverse possession. 

Objection ‘is made that the costs of a continuance ob- . 
tained by the plaintiff were not taxed to him as required 
by the order of the court. These costs appear to be prop- 
erly chargeable to him, and the clerk will be directed to so 
tax them. ‘The decree of the court below will be modified | 
as directed in this opinion, and thus modified is affirmed. 


DECREE ACCORDINGLY. 


THE other judges concur. 
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Wagner v. Cheney. 


WILLIAM WAGNER, APPELLEE, V. Prentiss D. CHENEY, 
APPELLANT. 


Real Estate: SPECIFIC PERFORMANCE. A condition in a con- 
tract for the sale of real estate requiring the assent of the ven- 
dor to an assignment of the same, but not providing for a pen- 
alty or forfeiture of the contract, will not defeat an action by an 
assignee thereof who has fully performed, for specific perform- 
ance. 


APPEAL from a decree of the district court of Johnson 
county, Pounp, J., presiding. 


Pinero & Chapman, for appellant. 
S. P. Davidson, for appellee. 
MAxWELL, J. 


This action was brought to enforce the specific perform- 
ance of a contract for the sale of real estate. A decree 
was entered in the court below in favor of the plaintiff, 
from which the defendant Cheney appeals. 

It is alleged in the petition in substance that on the 28th 
day of April, 1879, Cheney entered into a contract in 
writing with one Nancy E. King, whereby he sold to said 
King or her assigns the north-east quarter of sec. 31, 
town 6 north, range 11 east, for the sum of $1,200, of 
which sum $200 was paid at the date of the contract, and 
the remainder to be paid in ten annual payments, for 
which ten promissory notes were given of one hundred 
dollars each, due in one, two, three, four, five, six, seven, 
eight, nine, and ten years from date, and also ten other 
notes for the annual interest thereon, and all payable at 
the office of Russell & Holmes, in Tecumseh, Nebraska ; 
that if Nancy E. King, her legal representatives or assigns, 
should pay one-half of the notes for principal promptly as 
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they came due, and also the interest notes for interest ac- 
crued to that date, and all taxes assessed against said land, 
then said Cheney would execute a deed for said land to 
Nancy E. King, her heirs or assigns, and take a mort- 
gage on the land to secure the remainder of the purchase 
money; that in August, 1881, Nancy E. King sold and 
assigned her interest in the contract to J. H. King, who 
accepted the same with the assent of Cheney; that in 
March, 1882, J. H. King sold and assigned, with Chen- 
ey’s assent thereto, said contract to the plaintiff; that the 
notes for principal and interest were paid promptly when 
they became due at the office of Russell & Holmes; that 
the amount of principal so paid is the sum of $600, being 
one-half of the purchase price, and the further sum of 
$254, being interest on the principal; that in March, 1882, 
the plaintiff offered to surrender said contract and execute 
a mortgage upon said land to secure the notes remaining 
unpaid, and to fully perform said contract upon his part, 
and demanded a deed, which the defendant refused to exe- 
cute, There are other allegations to which it is unneces- 
sary to refer. 

The defendant Cheney in his answer admits the making 
of the contract and the performance of its conditions by the 
plaintiff, but alleges that in this contract it is provided that 
no assignment of the premises or said contract shall be 
valid unless with the written consent of said defendant 
Cheney, and by endorsement of said contract of assignment 
on said contract. He further avers that if the defendant 
J. Henry King assigned said contract or premises to the 
plaintiff, he, the said defendant Cheney, never consented to 
said last assignment. Said defendant Cheney therefore avers 
that there is no privity or mutuality of contract between 
him and this plaintiff.. It will be observed that no pen- 
alty ,is attached to the condition. Such provisions are 
sometimes inserted in leases, because it seems to be a rea- 
sonable privilege that the lessor shall select such tenants as 
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in his opinion will take proper care of the leased premises 
and pay the rent punctually. Taylor’s Land. and Tenant 
(7 Ed.), 349. But it is a restraint which courts do not 
favor. Crusoe v. Bugby, 2 W. Bl., 766,—S. C., 3 Wils., 
234. Church v. Brown, 15 Ves., 258-265. Taylor’s L. 
& L.,349. Upon a breach the original lessee becomes 
liable for damages; but the lease is not terminated or the 
interest of the sub-lessee destroyed unless the original lease 
is made on condition that there shall be no assignment or 
underletting, or provides that the original lessor may upon 
any assignment or underleasing enter and expel the lessee 
or his assigns. 1 Parsons on Contracts (5 Ed.), 506. 1 
Smith’s L. C. (6 Ed.), 89, e¢ seg. But to create a good 
condition upon which a term granted by a lease shall end 
before it expires by lapse of time, a right to re-enter on 
breach must be expressly reserved. Dennison v, Reed, 3 
Dana, 586. Vanatia v. Brewer, 32 N. J. Eq., 268. Boone 
on R. P., § 102. 1 Wash. R. P. (4 Ed.), 479. When, 
however, as in this case, there was an absolute sale of the 
property, and the terms of the contract have been fully 
‘ complied with by the purchaser or his assignee, it is no de~ 
fense to an action for specific performance to allege that 
the defendant did not give his assent to the assignment. 
There is noclaim or pretense, nor indeed could there be, 
that the contract is forfeited, or that the defendant’s secur- 
ity is impaired in any manner by the assignment. 

Where a penalty or forfeiture is assigned as a mere se- 
curity, to enforce the principal obligation, it has performed 
its purpose when the party insisting upon the penalty or 
forfeiture is fully paid his money or damages. Story’s 
Equity, § 1316. Peachy v. Somerset, 1 Str., 447. Skinner 
v. Dayton, 2 Johns. Ch., 585. The defendant in this case 
has been paid, according to the terms of the contract. 
While receiving and retaining the plaintiff’s money for the 
land, and thereby admitting the validity of the contract, 
his only plea is that he has not given his assent to the as- 
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signment to the plaintiff. He has the notes of the original 
purchaser, and the plaintiff offers to secure them, as agreed 
upon in the contract, by a mortgage on the land. This ia. 
sufficient, and the answer constitutes no defense to the ac- 
tion. Even if the condition had been in the nature of a 
forfeiture, sufficient is shown in the proof to waive the con- 
dition. But there is no provision for forfeiture. 

There is no error in the record, and the judgment is- 
affirmed. 

JUDGMENT AFFIRMED. 
THE other judges concur. 


Joun 8. GREGORY, PLAINTIFF IN ERROR, V. WALTER J. 
LAMB ET AL., DEFENDANTS IN ERROR. 


Corporation: AUTHORITY OF OFFICERS TO BIND. A stockholder 
in a corporation surrendered his stock to the corporation secre- 
tary and procured from him a “due bill’’ or promise to pay a 
certain sum in printing, etc. There is no proof that the secre- 
tary had any authority to execute or deliver the writing. Held, 
That neither the corporation nor the other stockholders were lia- 
ble to such stockholder in an action on such instrument. 


Error to the district court for Lancaster county. Tried: 
below before Pounp, J. 


John S. Gregory, pro se. 
J. R. Webster and W. J. Lamb, for defendants in error.. 
REEss, J. 


This action was commenced in the district court of Lan- 
caster county, by the plaintiff in error against the defend- 
ants in error, upon a written instrument, of which the fol~ 
lowing is a copy: 
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“TLIncoLn, Dec. 29, 1874. 

“ For and in consideration of the sum of three hundred 
dollars, in hand paid by McMurtry and Gregory to the 
Farmers’ and News Company, of Lincoln, Nebraska, we 
agree to pay them the sum of three hundred dollars, in ad- 
vertisements, at regular cash rates, and in cards, circulars, 
and printing generally, as said McMurtry & Gregory 
shall demand the same. All job work to be such as shall 
be required for the use of said firm of McMurtry & Greg- 
ory, or either of them. 

“B.D, SLavcHTEr, Sec.” 

The plaintiff below alleges in his petition that the de- 
fendants did, in the year 1874, associate themselves together 
in business under the name and style of the Nebraska 
Farmers’ and Temperance News Company of Lincoln, Ne- 
braska, and by failing to comply with the laws of the state 
relative to corporations, became personally and individually 
liable to pay the debts of said company ; that the said de- 
fendants, by the secretary of said company and pretended 
corporation, for value received, executed and delivered to 
McMurtry & Gregory the instrument upon which this ac- 
tion is founded, and that the secretary, “under the terms 
of said association, had authority to bind the said associa- 
tion, firm,and company. * * * * * And had 
authority to sign and execute the said due bill.” That the 
said defendants were stockholders in said company. Judg- 
ment is asked against all the defendants. 

The defendants in error filed separate answers, in which 
they each presented a number of defenses. We deem it 
necessary to notice but one of these, as we think it is de- 
cisive of the case. In this defense it is substantially alleged 
that at the time of the execution of the instrument declared 
upon, the plaintiff was one of the members of the firm of 
* McMurtry & Gregory, and that said firm were stockhold- 
ers in said corporation ; that the secretary of said corpora- 
tion, at the request of said McMurtry & Gregory, with- 
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out any authority for so doing, allowed the said MeMur- 
try & Gregory to surrender to him their shares of stock,. 
and in consideration of such surrender executed to him the: 
instrument described in the plaintiff’s petition. This alle- 
gation is denied by the plaintiff in error. 

A trial was had to the court, who found in favor of the 
plaintiff and against Slaughter, but in favor of the other: 
defendants, and as to them dismissed the action. From 
the latter finding aud judgment the pense in error pros- 
ecutes the case for review. 

From the evidence introduced there can be no doubt but 
that the allegations of the answers were true. The testi-~ 
mony shows that the shares of stock were purchased from 
the president of the corporation; that at the next meeting 
of the stockholders the president and the plaintiff were 
present; that the president announced the transfer of his 
stock and resigned his office. At the same meeting the- 
plaintiff was elected one of the directors. This meeting 
was held on the 22d day of December, 1874, about one 
week prior to the execution of the “ due bill.” 

The object or purpose of the association, as stated in the 
“Articles of Incorporation,” was to be the “publishing 
and printing business.” Article six provides that, “The 
business and affairs of this incorporation shall be conducted 
by a board of not less than five nor more than nine direc- 
tors, one president, one secretary, and one treasurer.” 

The articles of incorporation nowhere confer upon the 
secretary any authority to execute such evidences of debt 
as the one upon which this action is brought; neither can 
we find any proof of authority conferred upon him to re- 
ceive a surrender of the stock held by the stockholders 
and issue to them any evidence of debt against the corpo- 
ration for the remaining stockholders to pay. The plain- 
tiff being one of the stockholders (and a director if he ac- 
cepted said office) was charged with full notice of this want 
of authority on the part of the secretary. There is no. 
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evidence that this act of the secretary was ever in any way 
ratified by the corporation or any of the defendants. It 
may be claimed that the secretary had authority to make 
contracts for the corporation in the general course of its! 
business (although this is not shown), yet it can hardly be 
claimed that it was in the general course of business of' 
either the corporation or its officers to receive the surrender: 
of its shares of stock and thereby destroy it. 

As we have seen, the articles of incorporation provide: 
that the business and affairs of the company shall be con- 
ducted by the board of directors, the president, secretary, 
and treasurer. The “due bill” does not purport on its 
face to have been made by the authority of any one but 
the secretary, and it is not proven that any such authority 
existed, 

There being no error in the judgment of the district 
court the same is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


GILBERT LAWS, PLAINTIFF IN ERROR, V. NicHonas B. 
' VINCENT, DEFENDANT IN ERROR. 


1. County Seat: CONTEST OVER LOCATION: PLEADING. In a 
proceeding in the district court to contest an election held for. 
the purpose of locating a county seat, it is competent for tho; 
contestee or any other party to the action to plead by way of 
answer any facts which would show @ want of jurisdiction on: 
the part of the county commissioners to call said election, 

SPECIAL FACTS: JURISDICTION OF COMMIS- 

SIONERS. In 1871 an election was held in H. county under the 

provisions of an act of the legislature, for the location of a 

county seat and the election of county officers. A majority of 

the votes cast were in favor of ‘A’? as the county seat. The. 
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returns of the election were duly certified to and filed by the 
secretary of state, but the county officers elected failed to qualify. 
In 1872 the acting governor of the state issued his proclamation 
calling an election for the election of county officers and the lo- 
cation of a county seat. At this election county officers were 
elected who subsequently qualified. There being no choice as 
to the location of the county seat two other successive elections 
were held resulting in an apparent majority for M, hut the final 
vote was not canvassed by the county clerk, and the result of 
said election was not officially declared. The county offices 
were not held, nor were the records kept at any one place until 
the year 1875. From that time to the present the county offices 
and records have all been kept, and the district courts have all 
been held, at “A.’? In 1881 the board of county commissioners, 
without the presentation of a petition therefor, called an elec- 
tion for the location of a county seat, Held, They had no au- 
‘thority or jurisdiction to call said election. 


Error to the district court for Harlan county. Tried 
below before Pounn, J., sitting for GasLIn, J. 


W. S. Morlan and T. M. Marquett, for plaintiff in error. 
John Dawson and W. J. Lamb, for defendant in error. 


REESE, J. 


This is a proceeding to contest an election held in Har- 
lan county in the year 1881 upon the question of the loca- 
tion of the county seat of said county. The record dis- 
closes, among other things, the following facts: 

In the year 1871, in pursuance of an act approved 
June 3, 1871, an election was held in said county for the 
location of the county seat and the election of county offi- 
cers. At that election there were forty-two votes cast, of 
which Alma received thirty-seven votes. 

The votes were canvassed, the result certified to the 
secretary of state, and the certificates filed in his office, 
The officers elected at this election did not qualify nor 
enter upon the duties of their offices, and no public notice 
was given or published of the location of the county seat. 

16 
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On the 20th day of May, 1872, the then acting governor 
issued his proclamation appointing election officers and 
calling an election for the selection of the necessary county 
officers and the location of a county seat. 

This election was held, county officers were elected, but 
no place received a majority of the votes cast for county 
seat, and two subsequent elections became necessary in or- 
der to settle that question. It is said that at the third 
election a majority of the votes were cast in favor of a 
point known as Melrose, but we cannot decide that ques- 
tion in this action, as it is not before us for that purpose, 
and especially so since the final vote was never canvassed 
by the county clerk as required by law. Certain legal 
proceedings were had, but as to the result of those proceed- 
ings we express no opinion, that question in our view not 
being before us. 

Up to the year 1875 the county offices were held and 
the records kept at different places in the county as suited 
the convenience of the officers, and no place was recognized 
as the county seat. Since that date the offices and records 
have been kept and the courts have been held at Alma. 

In June, 1877, proceedings by mandamus were instituted 
for the purpose of compelling the county commissioners to 
submit the question of the location of the county seat of 
said county the same as if no election had ever been held 
upon that question, and in October, 1881, without any de- 
cision or judgment having been rendered in said cause, the 
county commissioners voluntarily called said election. 

The election was held. The apparent majority was in 
favor of Alma, whereupon the plaintiff entered his contest 
under the provisions of sec. 64 et seg. of the law of the 
state governing elections, his contest being in favor of Or- 
leans, one of the places voted for at said election. The 
county commissioners were made defendants, 

The defendants Shaffer and Willets appeared and ap- 
plied to the court for leave to interplead as defendants, 
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which was granted, and they answered setting up the facts 
of the former elections, and alleged that the acts of the 
county commissioners in calling the election of 1881 were 
void, for the reason that they had no jurisdiction or au- 
thority to call an election for the purpose of locating the 
county seat. The cause was tried to the court, who found 
the following facts and conclusions of law: 

“1st. The court finds in pursuance of an act of the legis- 
lature of the state of Nebraska, passed and approved June 
3, 1871, an election for county officers, and the location 
of a county seat for Harlan County was duly called by the 
commissioners appointed by said act, and held in said 
county on the 3d day of July, 1871, at which election 
county officers were elected, and section 33, town 2, range 
18 w. of the 6th P.M., on which the town of Alma is sit~ 
uated, received a majority of the votes cast for county seat. 
That the votes so cast were canvassed and certified to by 
the judges and clerks of election, and a return thereof 
made to said commissioners, who certified to said returns 
and transmitted the same, together with the proceedings 
had in respect to such election, to the secretary of state, 
which were by him filed in his office July 10th, 1871; that - 
the officers elected at such election did not qualify and en- 
ter upon the discharge of their respective duties, and that 
no public notice was given or published of the location of 
the county seat at such place in thirty days after such elee- 
tion, or at any other time. 

“2d. The court further finds that subsequently, and on 
the 29th day of June, 1872, in pursuance of a proclama- 
tion of the governor of the state, another election was 
called and held in said county for the election of county 
officers and the location of a county seat, as if the county 
seat of said county had never been located, at which elec- 
tion county officers were elected, who qualified and entered 
upon the discharge of their respective duties, but no place 
received a majority of the votes cast for county scat, and 
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thereupon two other elections were held for the location of 
a county seat by order of the county commissioners of said 
county, in pursuance of the statutes in such case made and 
provided, the first August 8th, and the last August 27th, . 
1872, at the last of which elections the only places voted 
for for county seat were Republican City and the south- 
west quarter of section 16, town 2, range 19 west 6. P.M.; 
and the last named place received a majority of the votes 
cast for the county seat of said county; that the votes cast 
at said last election were canvassed by the judges of elec- 
tion, and returns made thereof to the county clerk of said 
county, who neglected and refused to canvass them or 
cause the same to be canvassed in the manner provided by 
law. 

“3d. The court further finds that in the mandamus suit 
in. the district court of Harlan county, of John McPherson 
v. Martin Fitch et al., mentioned in the pleadings herein, 
the defendants made return or answer setting forth that 
said south-west quarter of section 16, town 2, range 19 west, 
was the county seat of said county by virtue of the elec- 
tion of August 27th, 1872, and that while said suit was 
pending one Martin R. Miller, on his own behalf and on be- 
half of other residents and tax-payers of said county, was 
by order of said court allowed to interplead and answer, 
and said Miller did file an answer, therein setting forth that 
said town of Alma was the county seat of said county, by 
virtue of the election of July 3, 1871, as alleged in the 
answer of Shaffer and Willets herein. And the court fur- 
ther finds that the only pleadings in said case was the pe- 
tition of the plaintiff or relator, McPherson, the return or 
answer of the original defendants, and the interpleader or 
answer of said Miller, and that the issue in said case was 
whether the county seat of said county, by virtue of the 
election of August 27th, 1872, was located at Republican 
City, or at said south-west quarter of section 16, town 2, 
range 19 west, or by virtue of the election of July 3, 1871, 
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at said town of Alma; and that proofs in said case were 
taken and introduced on the part of the defendants, in- 
cluding said Miller, but none on the part of said McPher- 
son, and that said proofs were submitted to and considered 
by the court. And the court further finds that the district 
court in said case found there was no ground for a peremp- 
tory writ of mandamus, and considered and adjudged that 
the cause be dismissed, that the defendants recover their 
costs of the plaintiff, and that said court, by its findings 
and judgment in said case, did not find and determine 
whether said town of Alma, or said south-west quarter of 
section 16, town 2, range 19 west, was the county seat of 
said county. ‘hat said district court did not find and de- 
termine the location of the county seat in favor of the 
town of Alma. 

“4th. The court further finds that after the election of 
county officers, in 1872, the officers so elected did not hold 
their offices, nor were the records of said county kept, nor 
was the business of said county transacted at any one place, 
but at various and different places in said county. That in 
1875 the county commissioners of said county provided, 
and ever since have provided, a building and offices for 
the county officers and the transaction of county business 
and the holding of district’ courts at said town of Alma, 
and that, during the year 1875 and continuously éver since, 
the officers of said county have held their offices, the rec- 
ords of the county have been kept, the business of the 
county has been transacted, and the district court held at 
said town of Alma. 

“6th. And the court further finds that the county 
commissioners of said county ordered the election of No- 
vember 8, 1881, for the location of county seat of said 
county, as if the county seat of said county had never been 
located, and without any petition therefor having been 
presented to them. 

“6th. And the court further finds that there were 
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irregularities in conducting the election of November 8, 
1881, in Alma precinct in said county, and that fraud and 
malconduct were practiced at said election in said precinct 
by the officers who had charge thereof, and by others 
who were interested therein, by reason whereof the poll 
and vote of said precinct should be thrown out and re- 
jected, and by throwing out and rejecting the poll and vote 
of said precinct the town of Orleans, in said county, re- 
ceived a majority of the votes cast in said county at the 
election of November 8, 1881, for the county seat of said 
county, 


“PINDINGS OF LAW. 


“1. The court finds as a matter of law that by virtue of 
the election of July 3, 1871, the county seat of said Har- - 
lan county was duly and legally located at said town of 
Alma, and that said town of Alma has ever since remained 
and still is the county seat of said county. 

“2, And the court further finds as a matter of law that 
the election held in said county on November 8, 1881, for 
the location of a county seat for said county, was without 
authority, illegal, and void.” 

It may be claimed that in this proceeding—it being a 
contest of election under the specific provision of the stat~ 
ute—the issues formed were to a great extent outside of 
what the law intends shall enter into a contest of an elec- 
tion, and that the finding of the court as well as its con- 
clusions of law are not within the legitimate question en- 
tering into such contest, 

This we think is to a certain extent true. But yet, if 
for any reason the proceedings of the commissioners and 
the election were void, then there was in law nothing to 
contest, and it was clearly competent for this question to 
be presented to the court, and if it so appeared upon the 
facts it was proper for the court so to declare it and dis- 
miss the whole proceeding. The judgment of the court 
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was that the election of 1881 be annulled, that plaintiff 
take nothing by his writ, and that this action be dismissed. 

Section 94 of the election law above cited provides that, 
“The judgment of the court in cases of contested election 
shall confirm or annul the election according to the right 
of the matter; or, in case the contest is in relation to the 
election of some person to an office, shall declare as elected 
the person who shall appear to be duly elected. 

Section 97 provides that, “When the person whose 
election is contested is found to have received the highest 
number of legal votes, but the election is declared null by 
reason of legal disqualification on his part, or for other 
causes, the person receiving the next highest number of 
votes shall not be declared elected, but the election shall | 
be declared void.” Compiled Statutes, chap. 26. 

If the election was void it was the duty of the court 
under the provisions of this section to so declare it. 

Entertaining this view, we think the first question to 
be considered by us is, had the commissioners any authority 
to call the election of November 8, 1881? If they had 
no jurisdiction over the subject matter their action must be 
held void, and the subsequent election under their call 
could not make it valid. Without quoting the provisions 
of the statutes upon this subject at length, it is sufficient — 
to say that the act to provide for the organization of new 
counties and to locate county seats provides for an election 
upon this question without petition or other formality, and 
if at such election no place receives a majority of all the 
votes polled, succeeding elections shall be held until a 
choice is made by .a majority of the votes cast at such elec- 
tions. Provision is also made for the commissioners of 
any county wherein the county seat has never yet been 
located, to submit to the qualified voters of the county, at 
a general election, the question of the location of a county 
seat as if no election had ever been held in such county. 
See Article 2, entitled “Organization of New Counties,” 
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page 171, et seg., Compiled Statutes. The commissioners 
doubtless acted under the supposed authority of section 
six of this article. Their power to act must depend upon 
the conditions in existence at the time of the submission 
by them of the question to the voters, a very essential ele- 
ment of which is that the county seat “has never yet been 
located as provided by law.” It is conceded that two sep- 
arate elections upon this question had previously been held 
in Harlan county under the forms of law, and at both of 
said elections a decision was made by the voters, One of 
those elections evidently settled the question. If the first, 
then the second election was void. If not at the first then 
at the second. As already observed in this opinion, these 
questions are not now before us, and we express no opinion 
thereon. It is also evident that the inhabitants of the 
county considered such to be the case from the fact that 
previous to the election of 1881 the county offices were all 
held at one place, the sessions of the district courts being 
also held there, and in so far as the location of such offices 
and courts there appears to have been no serious question. 

If we are correct in these conclusions, it must follow that 
the only method by which the county commissioners could 
acquire jurisdiction to submit this question is by the receipt 
of the petition referred to in section 1 of article 3 of the 
act above referred to, entitled, “ Relocation of county seats.” 
And under that law the county commissioners would have 
jurisdiction to act, but not otherwise. 

From the foregoing it follows that the judgment of the 
district court in annulling the election is correct, and is 
therefore affirmed. 


JUDGMENT AFFIRMED, 
MaxweELt, J., concurred. 
Coss, Cu. J., dissented. eee 
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Tuomas BRYANT, APPELLEE, V. EXPERIENCE 
EsTaBROOK, APPELLANT. 


Judgment: RECORD: NOT OPEN TO COLLATERAL ATTACK. 
The record of a judgment regular on its face, in a ease of which 
the court rendering it had jurisdiction, imports absolute verity 
until modified or reversed in a direct proceeding, and cannot be 
attacked collaterally. Such record may be made up in an action 
in the nature of an action of ejectment, upon the first trial, un- 
less the losing party shall, during the term, apply to have the 
verdict set aside and a new trial. 

Taxes: TAX DEED: ACTION. Ifit were necessary that a holder 
of a tax title go into a court of law and have his title declared 
void before instituting proceedings to foreclose, a general judg- 
ment against the plaintiff in an action in the nature of an ac- 
tion of ejectment would be sufficient. 


Ejectment: FINAL JUDGMENT. After the adjournment of the 
term a judgment on the first trial, in an action in the nature of 
ejectment, is final. 


TaxeS: CERTIFICATE OF PURCHASE: EVIDENCE. Under the 
revenue law of 1869, the certificate which the purchaser of lands 
sold for delinquent taxes is entitled to receive, from the county 
treasurer, is presumptive evidence of the regularity of all prior 
proceedings, including the assessment, equalization, levy, adver- 
tisement, sale, and payment of purchase money, and when there 
isno question of the genuineness of such certificate, its recent 
custody is not material. 

REDEMPTION: NOTICE: CONSTITUTIONAL LAW. Under 

the provisions of section 3, article 9, of the constitution, it is not 

necessary to serve a notice on the defendant before bringing a 

suit to enforce a tax lien. 


: LIMITATION AS TO FORECLOSURE OF LIEN. The statute 
of limitations commences to run on the right to enforce a lien 
for taxes when the title under the tax deed fails. 


Municipal Corporations. The city of O. having been in fact 
laid out into lots, blocks, streets, and squares more than twenty- 
five years ago, during all of which time the same have been used, 
enjoyed, and the lots taxed as such, Held, That a decision of this 
court that such lots have no legal existence for the reason that 
no plat or map of said city has ever been filed or recorded, would 
be against public policy, and a discussion of authorities which 
might logically lead to such a decision, declared inex).cdicnt. 
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APPEAL from the district court of Douglas county. 
Heard below before NEVILLE, J. 


Ei. & H. D. Egtabrook, for appellant, on first point stated 
by court in its opinion, cited: Miller v. Hurford, 11 Neb., 
384. People v. Auditor, 30 Mich., 12. Robbins v. Bar 
ron, 34 Jd., 517, and 32 Id., 36. Weimer v. Porter, 42 
Id., 569. Peet v. O’Brien, 5 Neb., 360. Second point: 
Louisville v. Bank, 3 Met. (Ky.), 148. Hooser v. Buck- 
ner, 11 B. Mon., 183. Third point: U.S. v. Freeman, 3 
How., 556. Fourth point: Peet v. O’Brien, 5 Neb., 360. 
39 Wis., 444. 52 Iowa, 14]. Fifth point: Cooley Tax- 
ation, 284. Burroughs Public Securities, 211. 63 Penn. 
State, 36. 2 Watts, 334. 58 Maine, 533. 60 Id., 27. 
87 Til., 858. 50 Mo., 198. 


John D. Howe, for appellee, cited: Cooley Taxation, 258 
352. Miller v. Hurford, 13 Neb., 21. Green v. Lunt, 58 
Maine, 518. Lyman v. City, 56 Penn. State, 488. Stewart 
v. Shoenfelt, 13 8. & R., 360. Peet v. O’ Brien, 5 Neb., 360. 


Coss, CH. J. 


This action was commenced in the district court of 
Douglas county for the foreclosure of certain liens upon 
certain city lots of the defendant in the city of Omaha, 
which are claimed to have arisen upon the failure of the 
title acquired thereto by the plaintiff by and through cer- 
tain tax deeds. There was a trial to the district court, and 
a decree entered in favor of the plaintiff. The defendant 
brings the cause to this court by appeal. 

1. The first point made by appellant is that ““What- 
ever title was acquired by the plaintiff has never failed.” 

In each of the three counts into which the plaintiff’s pe- 
tition is divided, we find the following clause in substance, 
I quote from the first count: 

“ And plaintiff further says that at the February term, 
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1879, of this court, in a suit after the above dates brought, 
wherein said plaintiff was plaintiff and the said Estabrook 
aud others were defendants, it was by the consideration of 
said court finally adjudged and determined that said plain- 
tiff had no title to said lot under said deed or otherwise, 
and that the same had failed, which adjudication was had 
at the February term of this court, 1879, and the plaintiff 
hereby waives all title and claim of title in or to said lot, 
saving his right to a lien as by law provided only, and 
plaintiff hereby offers to release and convey all title and 
claim of title to said lot to the defendant, or otherwise, as 
the court shall direct.” 

In the answer of the defendant we find in substance the 
following clause in answer to each of plaintiff’s causes of 
action. I quote that intended to apply to the first cause of 
action : 

* As to so much of said first count as is in these words, 
viz., (quoting the clause of the petition as above), defend- 
ant says that the same is untrue, and is therefore denied; 
but he says the plaintiff commenced a suit, in form as pre- 
scribed in chapter 1, title 18, of the code of civil proce- 
dure, alleging in his petition simply his ownership of the 
property in fee simple without disclosing the source or 
character of the title, which title was denied, that the cause 
was brought to a hearing before the court in the absence of 
the defendant, that a jury was impaneled merely as a mat. 
ter of form, with the distinct understanding that they were 
to find for the defendant, that the plaintiff’s counsel with 
that view and object prepared the form of the verdict, 
which they returned under instructions of the court with- 
out leaving their seats, simply saying ‘We find for the de- 
fendants;’ that no second trial was asked, and that the 
whole proceeding was a fiction, and was intended to pre- 
sent an apparent failure of title in order to lay a seeming 
foundation for proceedings to establish a lien, and no fur” 
ther or other proceedings were had touching said title.” 


220 SUPREME COURT OF NEBRASKA, 


Bryant v. Estabrook. 


I think the above a substantial admission of the facts 
set out in the petition. In so far as it is any thing else, it 
is an attack upon the records of the district court, which is 
not admissible in a collateral proceeding. Such records 
stand as a verity until modified or reversed in a direct 
proceeding for that purpose. While the losing party in an 
action for the recovery of real estate may have the ver- 
dict against him set aside, and a new trial at any time 
during the same term of the court at which the verdict 
is rendered, this is a privilege of which he is not obliged 
to avail himself, and after the final adjournment of the 
court for the term the record is as final and unassailable 
where there is but one as where there are two trials. It 
may be conceded that the sole object of the plaintiff in 
bringing the ejectment suit was that he might be unsuc- 
cessful therein, and thus lay the foundation of this action, 
and unless some fraudulent practice was resorted to by 
him, which is not claimed, it would amount to no defense 
to this action. That proceeding was had entirely at the 
expense of the plaintiff, and according to the defendant’s 
testimony and that of his attorneys, it does not seem to 
have disturbed him much; aud had he desired a different 
result, no doubt he could have had the judgment rendered 
against him instead of in his favor as it was. 

The Michigan case cited by defendant seems to contem- 
plate that in that state there was some form of action open 
to the holder of a tax title, by which it could be affirmed 
or annulled, other than one in the nature of an action of 
ejectment. Such may be the case there, but I am quite 
sure there is none in this state in a case where the holder 
of the tax title is out of, and the holder of the general title 
in possession. The lauguage used by this court in the 
opinion in the case of Peet v. O’Brien, 5 Neb., 360, 
’ “When it shall be pronounced invalid by the judgment or 
decree of a court having jurisdiction over the subject mat- 
ter,” is sufficiently broad to cover the case of a general 
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‘judgment against the tax title holder in ejectment. Indeed, 
if Iam right in the view expressed above, that no other 
action was open to the plaintiff by means of which he 
could have tested the said title, then it must have been a 
judgment in ejectment adverse to the tax title holder that 
the court had in view when it used the language above 
quoted. But this court held in the case of Miller v. Hur- 
ford, 11 Neb., 377, a case quite similar to the case at bar, 
that “it seems unnecessary to require the purchaser to go 
* into a court of law and have his title declared void before 
instituting proceedings to foreclose.” 

2. The second point is, that “the evidence introduced 
to establish a lien was incompetent, irrelevant, and imma- 
terial, both as to the fact of assessment and payment.” 

The treasurer’s certificates, twenty-three in number, 
signed by the county treasurer, whose signature was duly 
proved, were duly offered in evidence, received, and being 
copied at length in the record are believed to be in due 
form. Section 61 of the old revenue law, p. 921, Gen. 
Stat., provides that: “‘The purchaser of any tract of land 
sold by the county treasurer for taxes will be entitled to a 
certificate in writing, describing the land so purchased, the 
sum paid, and the time when the purchaser will be entitled 
to a deed, which certificate shall be signed by the treasurer 
in his official capacity, and shall be presumptive evidence 
of the regularity of all prior proceedings,” etc. What are 
the prior proceedings? The assessment, equalization, levy, 
advertisement, sale, and payment. 

Section 70 of the same act provides that: “When con- 
veyances are delivered for lands sold for taxes, the certifi- 
cate therefor shall be canceled and filed away by the county 
clerk,” etc. But the admissibility of such certificate in 
evidence does not depend upon its being so filed away, and_ 
the question whether it was so filed away or not could only 
become important in case of a contest over the genuineness 
of such certificate. In this case their genuineness is not 
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disputed, and if it were it is amply proved. I do not 
therefore see that the objection as to their custody can have 
any weight as aguinst the plaintiff. 

3. “There is no allegation or proof that the notice re- 
quired by law has ever been given.” 

Section 3, of article IX. of the constitution, provides 
that: “The right of redemption from all sales of real estate 
for the non-payment of taxes or special assessments of any 
character whatever, shall exist in favor of owners and _per- 
sons interested in such real estate for a period of not less - 
than two years from such sales thereof; Provided, That 
occupants shall in all cases be served with personal notice 
before the time of redemption expires.” JI understand the 
above section to mean, in effect, that no one may be de- 
prived of the right to redeem lands sold for taxes until 
after the lapse of two years from the date of sale, and not 
then unless the notice is given to occupants, if any, of the 
lands; and I think it quite sufficient to say that it is not 
sought to deprive the defendant of the right of redemption, 
but rather to urge him to avail himself of that right. I 
will add that the rights of the plaintiff in the case at bar, 
whatever they may be, had fully accrued before the taking 
effect of the revenue law of 1879, and as this action was 
not brought under the provisions of section 179 of that act 
its provisions will not be further noticed. 

4. The lien for taxes outlaws in five years,” ete. 

This action was instituted under the provisions of the 
act of June 6, 1871, and in this connection it would be un- 
profitable to examine the provisions of the act of 1875, for 
the latter designated act expressly declares that it “shall 
be construed as cumulative and not exclusive in respect to 
the remedy for enforcing liens,” ete. Neither is it deemed 
expedient to discuss the nature or origin of the lien which 
it is sought to foreclose in this case: It cannot be denied 
that under the statute the purchaser of lands at treasurer’s 
sale for delinquent taxes, whose title shall fail, has a lien, 
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whether he has it before such failure of title or whether it 
is brought into being by such failure. It is equally clear 
that under the provisions of said act the failure of the title 
of the holder of such tax deed is a condition precedent to 
the exercise of his right to enforce his lien in a court of 
equity, and that a suit for such purpose began before such 
failure would be premature. And it is of the very nature 
and essence of a statute of limitations that it commences to 
run in a given case only when an action could be com- 
menced thereon. To this point appellant cites the case of 
Peet v. O’Brien, supra. T have carefully examined that oft- 
cited case, and find nothing in the opinion inconsistent with 
what I had supposed to be law applicable to cases under 
the statute now being considered, viz., that the statute com- 
mences to run upon the failure of title. Such was our hold- 
ing in the case of Merriam v. County of Otoe, 15 Neb., 408. 
I see no reason to doubt the correctness of such holding. 

5. “In legal contemplation there is no such property © 
as described to which a lien for taxes could attach.” 

The foundation for this point is laid in the defendant’s 
answer as follows: “That said lot one (1) in said petition 
described hag no legal existence as therein set forth, and 
no plat containing or embracing any lot so described, and 
no plat or map of ‘the city of Omaha’ is anywhere re- 
corded,” and‘a similar clause as to each of the other 
counts. These clauses of the answer say in effect that 
the real property sought to be described in the petition 
has no legal existence, beaause no plat or map of the city 
of Omaha is anywhere recorded. The question thus pre- 
sented is an important one and by no means free of diffi- 
culty. The authorities cited by appellant are not all one 
way, and yet it is perhaps fair to say that the weight of 
authority cited sustains his position. . 

But this court must take judicial notice of the public 
geography and history of the state. That the city of 
Omaha was in fact laid out in lots, blocks, streets, and 
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squares, and has been occupied and enjoyed as such for 
more than a quarter of a century; valuable and costly 
improvements, public as well as private, have been erected 
upon these lots, blocks, and squares, and some of these 
streets have been improved at great expense to the public; 
that an enormous amount of revenue for the support of 
the state, the county, the city, and the school district, has 
been raised by taxes levied on these lots. And for this 
court to now hold that these lots have no legal existence 
for the reason that no plat or map of said city has ever 
been recorded, would be to declare all taxes ever levied 
upon such property for any purpose, whether collected or 
uncollected, now being collected or just assessed for future 
collection, illegal, null, and void, would thus cut off the 
necessary resources of said city for years to come, and in 
my opinion be against public policy. And I do not feel 
justified to enter upon the discussion of authorities that 
might logically lead to that conclusion. Certainly it was 
some one’s duty at one time to have recorded a plat of that 
part of the city where the property in question is situated, 
but that duty was neglected; and in this neglect individ- 
uals and the public have acquiesced for a generation. Its 
question at this late day, in the courts, cannot be enter- 
tained without the infliction upon the public of a wrong, 
beside which even the alleged wrong to the appellant by 
reason of the judgment in the court below, pales into in- 
significance. But it is idle to call that a wrong which is 
but an attempt to hold the appellant and his property to 
an equal and just participation in the burden of govern- 
ment, as they have participated in its protection. 

No complaint is made of the amount of the finding in the 
court below. So it is presumed to have been for the money 
paid for the certificates with twelve per cent interest. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 
THE other judges concur. 
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Wiuiiam A. CLEGHORN, PLAINTIFF IN ERROR, V. JOHN 
M. WaTERMAN, DEFENDANT IN ERROR. 


1. Practice in Supreme Court. Where a case is tried before 
a justice of the peace and judgment rendered, an appeal taken 
to the district court and dismissed, there is no authority in the 
supreme court to require the justice to certify an amended tran- 
script directly to this court. 


The supreme court acts alone upon the record of the 
case in the district court. 


Motion suggesting diminution of record. 
Crites & Ramsey, for the motion, 

George S. Smith and A. Beeson, contra. 
By THE Court. 


This action was commenced before a justice of the peace 
and judgment rendered in favor of the defendant in error. 
The plaintiff hercin then appealed to the district court, 
where, on motion of the defendant’s attorneys, the appeal 
was dismissed, and this is the error complained of. The 
attorneys for the defendant in error now suggest a diminu- 
tion of the record in the justice court, and ask that the 
justice be required to certify certain facts directly to this 
court. ‘The facts suggested were proper to have been con- 
sidered by the district court, and had the application been 
made to that court while the action was pending therein, 
no doubt an order would have been made requiring the 
justice to send up a complete transcript. But an appeal 
cannot be taken from a justice of the peace directly to this 
court. The appeal must be taken to the district court. If 
that court commits an error the record upon which it 
acted—not a different one—may be brought into this. 
court for review. The question then presented to this. 

17 
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court is, did the district court err in its rulings? The 
question here presented was before this court in Morrill ». 
Tuylor, 6 Neb., 236, where. it was held that this court can 
only reverse, vacate, or modify a judgment rendered by 
the district court for errors appearing on the record, and 
the court refused to act upon affidavits which had not been 
presented to the district court. The jurisdiction of this 
court is appellate, and not original, except in the cases 
provided in the constitution, of which this is not one. The 
‘suggestion must be overruled, 


ORDER ACCORDINGLY. 


Wituram A. CLEGHORN, PLAINTIFF IN ERROR, V. JOHN 
M. WATERMAN, DEFENDANT IN ERROR. 


1. Appearance. A defendant or appellee may appear in court 
specially and make a motion to dismiss the case, for the want of 
jurisdiction, or to quash or strike from the files any jurisdic- 
tional paper, without thereby making a general appearance in 
the case. 


2. ———: JUSTICE OF PEACE: APPEAL. A defendant, in a case 
before a justice of the peace, who has appeared “at the return 
day of the summons,”’ or attended “ at the time to which a trial 
has been adjourned,’’ and has made the necessary bill of par- 

' ticulars, will not be entitled to have the judgment against him 
set aside, as is provided in section 1001 of the civil code, nor 
will he be denied the right of appeal. 

3. Justices of Peace: DOCKET ENTRIES. Such entries as are 
required by law to be made in a justice’s docket, or a transcript 
thereof certified by the justice, or his successor in office, is evi- 
dence of the facts therein stated. But no voluntary entry of 
other facts in such docket will be received in evidence. 


Error to the district court for Cass county. Tried 
below before Pounp, J. 


JULY TERM, 1884. 227 


Cleghorn v. Waterman. 


George S. Smith and A. Beeson, for plaintiff in error. 
Orites & Ramsey, for defendant in error. 
Coss, Cu. J. 


This action was originally commenced by Waterman 
before a justice of the peace. Upon the return day of the 
summons the defendant Cleghorn, upon his motion and 
showing, obtained a continuance for twenty-eight days, or 
from the 18th day of February, 1883, to the 13th day of 
March following, at 10 o’clock, a.m., the plaintiff’s peti- 
tion or bill of particulars having been filed in the case at 
the time of commencing the suit. On the adjourned day 
at 10 o’clock, the defendant by his attorney appeared and 
filed his defense consisting of a general denial, and it is 
claimed that said attorney then went away demanding that 
the justice should dismiss the case in case the plaintiff 
should fail to appear by half past 10 o’clock (sic). It 
further appears that the plaintiff did appear at 10:45 
o’clock, and that he introduced evidence in support of his 
petition, and no evidence being offered on the part of the 
defendant, judgment was rendered for the plaintiff. From 
this judgment the defendant took an appeal to the district 
court, and at the next succeeding term of said court the 
said defendant filed a suggestion of a diminution of the 
record, and prayed for an order commanding said justice 
to supply a full and complete transcript of his proceedings 
in said cause, properly certified to said district court. On 
a previous day of said term, but appearing subsequent 
thereto in the record, the plaintiff by his attorneys filed a 
‘motion in the following words: ‘ Now comes the above 
named plaintiff, John M. Waterman, by Crites & Ramsey, 
his attorneys, and appearing specially for the purpose of 
making this motion, and for no other purpose, moves the 
court to strike from the files the paper writing purporting 
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to be a transcript in the above entitled action for the fol- 
lowing reasons: 

“Because said transcript does not show any judgment 
-against the defendant from which an appeal could be 
taken. 

“ Because said transcript is not certified in the manner 
provided by law.” Signed by attorneys. 

This latter motion was not acted on until after, in re- 
sponse to an order of court, the justice of the peace had 
sent up a new transcript of his docket, properly certified, 
so far as I see or has been suggested. Then the said mo- 
‘tion was acted upon and the appeal dismissed. From 
which judgment of dismissal the defendant brings the 
cause to this court on error. 

Plaintiff in error takes the ground that defendant in 
-error having appeared in the district court and filed a mo- 
tion to strike the transcript from the files, although in said 
motion he claimed that such appearance was special and 
made for the purpose of such motion only, that neverthe- 
less it was a general appearance. 

It has doubtless been the intention of this court at all 
times to adhere strictly to the rule stated in the opinion by 
©. J. Mason, in Porter v. The Chicago and Northwestern 
Railway Company, 1 Neb., 14, in the following words: 
‘But if, by motion or by any other form of application to 
the court, he seek to bring its powers into action, except 
-on the question of jurisdiction, he will be deemed to have 
appeared generally.” But there is either an inherent dif- 
ficulty in the question, or the language above quoted fails 
to come up to that degree of perspicuity and clearness usual 
with the writings of its author. 

Jt may be asked what powers has a court which can be 
‘brought into action on the question of its own jurisdiction? 
If it has jurisdiction it may decide that it has, and yet cer- 
‘tainly not derive its jurisdiction from such decision; but if 
it has not jurisdiction, clearly it can decide nothing on the 


? 
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subject. Is it not logical that to make any motion which, 
if favorably considered by the court, would result in the 
making of an order in the case, is an aclmission of the right 
of the court to act therein, and hence of jurisdiction? And 
yet such do not seem to have been the rulings of this 
court in Crowell v. Galloway, 3 Neb., 315, Aultman & Tay- 
lor v. Steinan, 8 Id., 109, or Newlove v. Woodward, 9 Id, 
502. In all of these cases it is recognized as the true rule 
that the defendant may make any motion which directly 
challenges the jurisdiction of the court without thereby sub- 
mitting his person to such jurisdiction. 

But does the motion which we are now considering raise 
the question of jurisdiction? The word jurisdiction is not 
used. Nor would the granting of the motion on the last 
ground therein named have necessarily led to the dismissal 
of the appeal. Suppose the justice of the peace should re- 
fuse to make out and certify a transcript after having re- 
ceived and approved an appeal bond, or suppose the certif- 
icate should be found to be defective, can there be any 
doubt of the power of the court to compel the making out 
and certifying of the transcript in the one case, or the rem- 
edying of such defect in the other? See sec. 28, ch. 19, 
Comp. Stat. Yet while the motion is not in terms for the 
dismissal of the appeal, and as we have seen its allow- 
ance need not necessarily result in such dismissal, it seems 
to have been considered and treated by the court as a mo- 
tion to dismiss, and is so called throughout in the journal 
entries. 

But as the court did not act upon this motion until after 
the amended transcript was received from the justice and 
filed, and as no defect in the amended transcript or certifi- 
cate has been pointed out or suggested, it must be presumed 
that the district court dismissed the appeal on the ground 
that the case was not appealable. 

Defendant in error cites the case of Clendenning v. Craw- 
ford, 7 Neb., 474, in support of the judgment. That 
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which the court decided in that case was (I quote the entire 
syllabus), that as “The statute specially provides that a 
judgment given in the absence of a party sued and served 
with process in a justice’s court may be set aside and a trial 
had, in which the defendant can set up all his defenses; 
and in such case an appeal will not lie to the district court 
until after the proper motion shall have been made to set 
aside such judgment.” This is sound Jaw, and if the case 
at bar comes withia the rule here laid down the judgment 
must be sustained. 

I quote a portion of secs. 1000 and 1001 found on p. 
645, Comp. Stat., as being necessary to an understanding 
of this question: 

“Sec. 1000. * * * If the defendant fail to appear 
at the return day of the summons, or if either party fail to 
attend at the time to which a trial has been adjourned, or 
fail to make the necessary bill of particulars, or fail in the 
proof on his part, the cause may proceed at the request of 
the adverse party, and judgment must be even in conform- 
ity with the bill of particulars and proofs.” 

“Sec. 1001. When judgment shall have been rendered 
against a defendant in his absence the same may be set 
aside upon the following conditions,” etc. 

Now it is very clear that the absence here spoken of is 
the same as that spoken of in section 1000, in the words, 
“Tf the defendant fail to appear at the return day of the 
summons,” and “if either party fail to attend at the time 
to which a trial has been adjourned.” Now in the case at 
bar the trial had been adjourned to March 13, at 10 o’clock 
aM. At that hour, according to the justice’s transcript, 
the defeudant attended by attorney and filed his answer. 
So he was not absent but present at the very time when 
his absence would have given him the right to have the 
judgment set aside under the provisions of sec. 1001. 
Having attended at the time to which the trial had been 
adjourned, any absence after that will be regarded as vol- 
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untary on his part, and under it he cannot claim the right 
to have the judgment set aside. But was he absent at all? 
That question we cannot answer. It is true that the jus- 
tice has written in his docket and copied it in his tran- 
script, that “the defendant did not appear in person, and 
his attorney departed before the trial was had,” ete.; but 
the court should have taken no notice of that statement. 

The statute provides, section 1086, civil code, what 
shall be entered by the ‘justice in his docket. The docket 
and a properly certified transcript of it are evidence of 
these things, but of these only. These are divided and 
stated under fifteen separate and distinct heads, in the sec- 

_tion above cited. Under the fourth head is the following: 
“Fourth, Which of the parties, if either of them, ap- 
peared at the trial.” This is equivalent to the language, 
“attend at the time, to which a trial has been adjourned,” 
as used in section 1000, above quoted. But in no part of 
the section, under no head, is the justice required to state 
how long the parties or their attorneys, or either of them, 
remain in court, when they go out, or whether they return, 
or remain away. So that the words of the transcript “and 
his attorney departed before trial was had, but demanded 
that the case be dismissed if defendant (sic) failed to ap- 
pear within thirty minutes after 10 o’clock,” must be 
deemed to have been written by the justice ex industria, 
and voluntarily, and as having no significance whatever. 

So when we examine the transcript of the justice’s 
docket with these voluntary matters eliminated, it appears 
that the defendant appeared at the time set for trial and 
filed his answer; that a trial was had on the merits and a 
judgment for the plaintiff. 

It is thus seen that the defendant appeared and set up 
his defense. Hence under none of the authorities cited in 
Clendenning v. Crawford, supra, nor the authority of that 
case, could he be denied an appeal. 

It was doubtless the intent of the legislature to provide 


232 SUPREME COURT OF NEBRASKA, 


Cleghorn v. Waterman. 


for the settlement and final disposition of petty cases in 
justice courts, so far as that can be done with due regard 
to the rights of parties, yet none of these rights are more 
clearly guaranteed by the constitution than the right of 
appeal, The legislature has provided, as we have seen, 
that to avail himself of this right a defendant must “ap- 
pear at the return day of the summons,” or “attend at 
the time to which a trial has been adjourned,” and ‘‘ make 
the necessary bill of particulars.” Further than this it 
has not gone. It is doubtless highly commendable, in a 
moral point of view, in a party to a law suit, to act with 
entire fairness and candor towards his opponent, and de- 
velop his evidence and the theory of his defense at the - 
first opportunity, but to require him to do so, on pain of 
losing his right to an appeal, is a step further than either 
the legislature or the courts have yet gone. 

The judgment of the district court is reversed, the ap- 
peal reinstated, and the cause remanded to the district 
court for further proceedings in accordance with law. 


REVERSED AND REMANDED. 


Reese, J., concurs. 
MAaAxweELL, J., dissenting. 


Iam unable to give my assent to that portion of the 
opinion of the majority of the court which holds that the 
entry on the docket of the justice that “The defendant did 
not appear in person, and his attorney departed before the 
trial was had” was improper and of no effect. 

Sec. 1086 of the code requires the justice to enter on his 
docket: First. The title of every action in which the writ 
is served, or where the parties appear voluntarily. Second. 


The date of the writ, the time of its return, and if an order 
to arrest the defendant or attach property was made, such 


fact must be stated, together with the affidavit upon which 
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such order was made. Third. The filing of the bill of par- 
.ticulars of either party, and the nature thereof, and when 
not of too great length, the same shall be entered at length 
on the docket. Fourth. Which of the parties if either of 
them appear at the trial, ete. 

In the docket entry objected to, the justice stated that 
the defendant’s attorney appeared at the time set for trial 
and filed an answer and then departed before the trial. 
The filing of the answer alone did not waive the require- 
ment of the statute that the defendant shall appear at the 
trial and contest the plaintiff’s right to recover, in order 
that if aggrieved by the judgment, he may appeal to the 
district court. Justices’ courts are provided for the trial of 
minor causes, and if a party, when served with summons 
upon which is endorse1 the amount for which the plaintiff 
will take judgment if he fail to appear, permits judgment 
to be taken against himself without resisting the claim, the 
presumption is, itis just, and that there is no defense. If 
a party has been prevented from making his defense the 
law grants him the right to have the judgment set aside 
and to make his defense. But if a defendant, by merely 
filing an answer, may then absent himself from the trial 
and still appeal, then he need not contest his right before 
the justice, and the case of Clendenning v. Crawford, 7 
Neb., 474, and other cases following and appproving that 
decision, are practically overruled, although cited with ap- 
proval in the majority opinion, If a change is made it 
should be done by the legislature and not by the court. 
The judgment should be affirmed. 
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Joun C. BunkKER, PLAINTIFF IN ERROR, V. STATE 
NATIONAL Bank, DEFENDANT IN ERROR. 


Justices of Peace: JURISDICTION. In an action on a promis- 
sory note a justice of the peace has jurisdiction to the amount 
of $200, 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Griggs & Dobbs, for plaintiff in error. 


A. H. Babcock and Brown & Ryan Bros., for defend- 
ant in error. 


MaxweEtt, J. 


The only question presented by the record is, whether or 
not a justice of the peace has jurisdiction in an action on a 
promissory note to render judgment for a sum in excess of 
$100 but not to exceed $200. The question was very fully 
considered in Bullock v. Jordan, 15 Neb., 665, the differ- 
ent sections of the statute compared, and it was held that 
the jurisdiction extended to $200. To the same effect is 
Burton v. Manning, 15 Neb., 669. We adhere to those 
decisions, and they are decisive in this case. The action 
in Fletcher v. Daugherty, 13 Neb., 224, was commenced 
before the change in the statute took effect, and that deci- 
sion has no application to this case. There is no error in 
the record and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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A. ScHOENHEIT ET AL., PLAINTIFFS IN ERROR, V. JAMES 
NELSON, DEFENDANT IN ERROR. 


1. Foreclosure of Tax Liens, The amendment of 1871 to the 
revenue law, authorizing the foreclosure of tax liens, applies to 
taxes then due which were a lien upon real estate. 


2. LIMITATION. The statute of limitations does not begin 
to run against the right to foreclose the tax lien until the title . 
acquired by the tax deed fails. : 

3. : PAYMENT OF SUBSEQUENT TAXES, A purchaser at tax 


sale may pay all taxes thereafter accruing which are legally 
chargeable against the land purchased, and add the same to his 
claim in the enforcement of his lien, 


Error to the district court for Richardson county. 
Tried below before Davrpson, J. 


Isham Reavis and A. Schoenheit, for plaintiffs in error. 
A. R. Scott and C. Gillespie, for defendant in error. 
MaxwWELL, J. 


This action was brought by Nelson to foreclose certain 
tax liens upon real estate in Richardson county. A de- 
murrer to the petition was overruled in the court below 
and a decree of foreclosure entered. 

It is alleged in the petition, in substance, that in Sep- 
tember, 1864, one B. F. Cunningham purchased the land 
in controversy for the delinquent taxes due thereon for the 
years 1862 and 1863, and that he paid the taxes accruing 
thereon for the years 1864 and 1865; that in September, 
1870, he purchased said land for the taxes due thereon for 
the years 1866, 1867, 1868, and 1869, and in September, 
1871, he again purchased said land for the taxes due thereon 
for the year 1870. In 1875, Cunningham sold and as- 
signed his certificates of purchase to one Grable, who in 


236 SUPREME COURT OF NEBRASKA, 


Schoenheit v. Nelson. 


that year obtained “three separate tax deeds on the three 
separate tax sales of said lands.” In the year 1880, one 
Jesse Crook brought an action of ejectment against Grable, 
and recovered the possession of the land in question. Af 
terwards, Grable sold and assigned all his interest in said 
premises to Nelson. There are other allegations to which 
it is unnecessary to refer. 

The revenue law of 1858, 1864, and 1869, made taxes a 
perpetual lien upon real estate, but provides no mode of 
enforcing the same. In 1871 the law was amended so as 
to authorize the foreclosure of the lien as in cases of mort- 
gages, The proper construction of the amendment of 1871 
was before this court in Miller v. Hurford, 11 Neb., 377, 
and Miller v. Hurford, 13 Id., 14, and we adhere to those 
decisions. If the title acquired by a tax purchaser fails, 
he may enforce the tax lien by proceedings to foreclose the 
same. Peet v. O’Brien, 5 Neb., 360. Pettit v. Black, 8 
Id., 52. Withelm v. Russell, Id., 120. Miller v. Hurford, 
111d.,377. 8.C.,131d.,13. Towle v. Holt, 14 Id., 222. 
Reed v. Merriam, 15 Neb., 328. Zahradnicek v. Selby, 15 
Neb., 579. The law authorizing the foreclosure of tax 
liens then existing or afterwards to exist merely provides 
an additional remedy in favor of the tax purchaser for 
the enforcement of his rights. 

The distinction between the remedy and the right is very 
clearly drawn by Chief Justice Marshall in Sturges »v. 
Orowninshield, 4 Wheat., 122, where it is said, “The dis- 
tinction between the obligation of a contract and the rem- 
edy given by the legislature to enforce that obligation has 
been taken at the bar, and exists in the nature of things. 
‘Without impairing the obligation of the contract, the rem- 
‘edy may certainly be modified as the wisdom of the nation 
shal] direct.” 

That laws affecting the remedy merely may be passed by 
the legislature is now too well settled to require the citation 
of authorities. And as the amendment of 1871 did not 


JULY TERM, 1884. 237° 


Schoenheit v. Nelson, 


grant any additional lien for taxes past due, but merely 
provided a remedy to make the lien available, it did not. 
therefore contravene any provision of the constitution. 

The revenue law in force when these sales were made- 

. did not require the purchaser at tax sale to take out a deed 
in two years from the date of purchase, the language being, 
“if no person shall redeem such lands within two years, at 
any time after the expiration thereof, and on production of 
the certificate of purchase, the treasurer of the county in 
which the sale of such land took place shall execute to the 
purchaser,” etc., a conveyance, etc. Laws of 1864, 31. 
Revised Statutes, 330. Laws of 1869, 205. The rights 
of the tax purchaser therefore were not prejudiced by the: 
delay. 

The action of ejectment was brought in 1880, and it 
was then adjudged that the title under the tax deeds had 
failed. The right to enforce the tax liens then became: 
operative, and the statute of limitations did not begin to. 
run against the right to foreclose the tax lien until such 
failure of title. 

In Miller v. Hurford, 11 Neb., 385, it is said, “We are- 
not entirely clear as to the right of the plaintiff to add 
the taxes paid for the years 1870 and 1871.” In that case: 
the land had been sold for the taxes due thereon for the- 
years 1873, 1874, and later years. The doubt expressed 
was, whether. under the peculiar language of the statute a 
purchaser at tax sale could voluntarily pay taxes due upon 
the land for several years prior to his purchase, and add 
the same to the amount of his claim. A mortgagee, to- 
protect his security, may pay taxes which are a legal charge 
upon the mortgaged premises. Faure v. Winans, Hopk., 
283. Eagle Ins. Co. v. Pell, 2 Edw. Ch., 631. Burr v. 
Veeder, 3 Wend., 412. The extent to which this rule- 
would apply in favor of a purchaser at tax sale is not now 
before the court, although no good reason would seem to- 
exist against its application in such case, 
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In the case at bar, however, the taxes paid by the pur- 
chaser accrued after his purchase, and the statute expressly 
authorizes such payment. It is clear that justice has been 
done, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


Ex PARTE Isaac THOMASON, 


Constitutional Law. That part of “An act to prevent the fraud- 
ulent transfer of personal property,’? approved February 13, 
1877, which makes it criminal to remove mortgaged property 
out of the county within which such property was at the time 
of the execution of the mortgage, Held, Unconstitutional, as 
not being expressed in the title of the act. 


ReEeEsz, J. 


This is an original application for a writ of habeas. 
COrpus. 

The petitioner was arrested upon a warrant issued by 
the county judge of Lancaster county, charging him with 
the crime of “ aiding and abetting one William Thomason 
in removing chattel mortgaged property out of the county 
of Lancaster, without first obtaining the consent of the 
mortgagee, with intent to defraud.” 

A preliminary examination was had and the accused 
was held to await the action of the grand jury. Failing 
to give bail he was remanded to jail. He now applies to 
this court for his release, and alleges that he is unlawfully 
imprisoned by the sheriff of Lancaster county. 

Two ‘questions are presented for consideration. One 
that the complaint does not charge the commission of any 
acts which are made criminal by the law of Nebraska; or, 
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in other words, that there can be no such thing as aiding 
and abetting the removal of mortgaged personal property 
in the sense of the law by one who is not a party to the 
mortgage. The other question presented is the constitu- 
tionality of the law under which it is sought to hold the 
accused. 

As the latter question may be said to be the primary ° 
one in this case, it demands our first attention, and if the: 
law should be found to be unconstitutional it would ob- 
viate any inquiry into the first. The act to which objec- 
tion is made may be found at page.d of the laws of 1877 
(Compiled Statutes, page 83, section 9). It is claimed by 
the petitioner that the title of the act is not sufficient; that 
it does not comply with the constitutional requirement that 
“no bill shall contain more than one subject, and the same 
shall be clearly expressed in its title.” The title is as fol- 
lows: ‘An act to prevent the fraudulent transfer of per- 
sonal property.” 

The act in question provides: “That any person who 
after having conveyed any article of personal property to- 
another by mortgage, shall, during the existence of the lien 
or title created by such mortgage, sell, transfer, or in any 
manner dispose of the said personal property or any part 
thereof so mortgaged, to any persons or body corporate, 
without first procuring the consent of the mortgagee of 
the property to such sale, transfer, or disposal, or shall re- 
move, permit, or cause to be removed, said mortgaged 
property or any part thereof, out of the county within 
which such property was at the time such mortgage was 
given on it, with intent to deprive the mortgagee of his 
security, without having first obtained the consent in 

_writing of the mortgagee of such property to such re- 
moval, shall be deemed guilty of a felony, and on convic- 
tion thereof shall be imprisoned in the penitentiary for a 
term not exceeding ten years, and ke fined a sum not ex-. 
ceeding one thousand dollars.” 
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It is not deemed necessary to discuss that part of this 
act which refers to the sale, transfer, or disposal of mort- 
gaged property. As to the constitutionality of that part 
of the act we express no opinion, that question not being 
necessarily before the court. 

Referring again to the title of the act we find it is lim. 
. ited to the single purpose of preventing “the fraudulent 
transfer of personal property.” The word “ transfer” is 
evidently used in its legal sense and with reference to its 
legal meaning. 

In Bouvier’s Law Dictionary the word is defined to be, 
“The act by which the owner of a thing delivers it to 
another person with the intent of passing the right he had 
in it to the latter.” And this definition is approved in 
Robertson v. Wilcox, 36 Conn., 426. 

In Innerarity v. Minnes, 1 Ala., 669, it is said: “The 
term transfer means to convey or pass over the right of 
one person to another, unless the general meaning is re- 
strained or limited by something accompanying it. See 
also Winfield on Adjudged Word sand Phrases. “This 
being the meaning of the word it is quite difficult to see 
how the title can be said to “clearly” express the subject 
of the act, for it cannot be successfully maintained tha 
the removal of property from one county to another is a 
“transfer” of the property thus removed. Assuming that 
the title is sufficient to express the subject contained in 
that part of the act which refers to the sale, transfer, or 
disposal of mortgaged property, it must then be conceded 
that it excludes all idea of removing property from one 
place to another, whatever the intent of the person causing 
the removal may be. 

As to the propriety of this clause of the constitution 
and the necessity of a strict compliance with its terms it 
is not now necessary to speak, as it has been often held by 
this court, as well as by the courts of all other states hav- 
ing a similar constitutional provision, that it is mandatory 
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and must be obeyed, and that it is a wise provision, calcu- 
lated to prevent surreptitious legislation by incorporating 
into a bill obnoxious provisions of which the title gives no 
indication. 

It follows that that part of the act which makes the 
removal of mortgaged personal property a crime is not 
within the purview of the title and is therefore void. 
Boggs v. Washington County, 10 Neb., 297. City of Te- 
cumseh v. Phillips, 5 Neb., 305. White v. The Oity of 
Lincoln, Id., 505. State, ex rel. Jones, v. Lancaster Co., 
6 Neb., 474. 

The prisoner being unlawfully restrained must be dis- 
charged from custody, and it is so ordered. 


JUDGMENT ACCORDINGLY. 
THE other judges concur. 


Caldwell & Huston, for the petitioner. 


Joon O'DEA, PLAINTIFF IN ERROR, V. THE STATE OF 
NEBRASKA, DEFENDANT IN ERROR, 


1. Criminal Law: DESTROYING BRIDGE: EVIDENCE. On trial 
under an indictment for maliciously cutting down and destroy- 
ing a public bridge on a public highway, it is competent for the 
state to prove, by the records of the county commissioners’ court, 
the establishment of the highway on which the bridge was con- 
structed, and also by such records and the records of the dis- 
trict court, that the accused presented and prosecuted his claim 
for damages resulting from such location, and that he received 
and accepted the damages awarded him by the trial jury in the 
district court. 


2 Roads: ESTABLISHMENT OF: ESTOPPEL. When a county road 
is established by the proper tribunal under the forms of law 
and the road is declared duly established, and a land owner over 
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whose land the road is located presents his claim for damages 
prosecutes it toa final hearing and accepts and receives the com- 
pensation awarded him in full of such damages, he is thereby 
estopped to deny the due establishment of the road, 


8 ——-—: VACATION. By section three of chapter fifty-eight, Com- 
piled Statutes, a public road is deemed vacated if not used within 
five years. But the abandonment by the public must be com- 
plete and entire in order to work a vacation. 


4. Trial: CONFLICTING EVIDENCE. Where evidence is conflicting 
the jury are the judges of its weight and their verdict will not 
be molested in such case unless it is clearly wrong. 


6. Bill of Exceptions, Where documentary evidence is ex- 
cluded by the trial court, if such exclusion is sought to be as- 
signed in the supreme court as error, the excluded evidence 
must be preserved by the bill of exceptions. Error cannot be 
presumed. 


6 Instructions examined and the rnling of the court Held, Not 
erroneous. 


Error to the district court for Washington county. On 
trial below before NEVILLE, J., the following instructions 
were given, to which the defendant excepted: 


“2d. Before you can convict you must be satisfied from 
the evidence beyond a reasonable doubt of the truth of the 
following propositions: 


“1. That the bridge in question was a public bridge. 

2. That the road upon which it was placed was a pub- 
lic road at the time of the alleged destruction. 

3. That the said road was properly established by the 
proper legal authorities, or was a public road by user, and 
was such public road at the time of the alleged destruction. 

“4, That the defendant John O’Dea willfully and un- 
lawfully and maliciously did cut and destroy the said 
bridge with intent to injure the same. 

“3d. If you shall be satisfied beyond a reasonable doubt 
that the portion of the road on which the bridge was placed 
had been totally abandoned as a public road for a period 
of five years next prior to the establishing and placing 
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thereon the bridge in question, then it ceased to be a pub- 
lic road and no conviction can be had. 

“4th. If the portion of the road upon which the said 
bridge alleged to have been destroyed was placed, had not 
been totally abandoned as a road for a period of five years 
next prior to the destruction charged against the defendant, 
then you may find that said part of the road was a public 
road, provided you further find that the said road was in 
the original instance properly established, or has been in 
public use for a period of ten years next prior to the al- 
leged destruction of said bridge. 

“5th. You are instructed that the county commissioners 
had no authority to vacate the road in question unless 
there was first filed in the proper office the petition re- 
quired by law properly published or posted, and any order 
they might make without first filing the petition and the 
publication or posting of the required notice would not 
vacate said road. 

“6th. You may, in endeavoring to learn whether or not 
the defendant knew the bridge was a public one and lo- 
cated upon a properly established public road, that the 
defendant received damages from the county of Washing- 
ton for the land taken to constitute the part of the road 
upon which the bridge was located. 

“7th. You are instructed that a public road may be 
properly established by user, and if the county attempted 
to establish the road in question and their proceedings were 
void, yet if the said road or the part thereof upon which 
the bridge was located was used as a public road, with the 
knowledge of the defendant for the term of ten years just 
prior to the alleged destruction of said bridge, then the 
said road was properly established.” 


Ballard & Walton, for plaintiff in error, cited: Robin- 
son v. Mathwick, 5 Neb., 252. State, ex rel. Sims, v. Otoe 
County, 6 Id., 129. Doody v. Vaughn, 7 Id., 28. State 
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v. Tucker, 36 Iowa, 485. State 3. Green, 41 Iowa, 693. 
Plaintiff in error having been deceived and misled by the 
county authorities he is not now estopped from asserting 
the truth, and saying there is no road there. Bigelow on 
Estoppel, part 8, 387. Douglas v. Scott, 6 Ohio, 198. 
Price v. Johnston, 1 O.8., 390. Clark v. Coolidge, 8 Kan., 
189. Ayres v. Probaser, 14 Kan., 190. Lucas v. Hart, 
5 Iowa, 415. 


Isaac Powers, Jr., Attorney General, for the State, cited: 
Reese v. Chicago, 38 Ill., 8322. In re Wells County Road, 
7 Ohio State, 16. 


Reese, J. 


The plaintiff in error was indicted by the grand jury of 
Washington county for maliciously cutting down and de- 
stroying a public bridge in said county. From a judgment 
of conviction he prosecutes error in this court. 

On the trial the state introduced certain documentary 
evidence, consisting of the proceedings in the matter of the 
location of the highway upon which the bridge in question 
was erected. It is claimed by plaintiff in error that the 
court erred in admitting these records, as they do not, prove 
the legal establishment of the road. The records show, 
among other things, that the plaintiff in error, being the 
owner of the land on one side of the road sought to be es- 
tablished, tiled his claim for damages, a commission was 
appointed to assess the same, and a report was made allow- 
ing him fifty dollars. This sum was allowed him by the 
county board, and from this allowance he appealed to the 
district court. The cause was tried in that court, and a 
judgment for one hundred and eighty-five dollars was ren- 
dered in his favor, which was paid and full satisfaction 
thereof was entered. We think the evidence was compe- 
tent, and there was no error in its admission. 

It is claimed that the board of county commissioners had 
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no jurisdiction of the subject matter, and that their acts 
were void for the reason that no notice was given of the ~ 
proceedings to establish the road as required by law. We 
fail to observe any such irregularities in these proceedings 
as would render them void, and also fail to find that “no 
notice had been given,” as claimed by plaintiff in error. 
But the record shows beyond question that he did demand 
and receive pay for the land taken by the road, as well as 
his damages growing out of its location. It seems to us 
that he cannot now be heard to deny the validity of the 
proceedings in its establishment. He cannot be heard to 
say there is a road and because of the road he will demand 
and receive $185, and after receiving the money say there 
is no road and because there is none he will cut down the 
bridges placed thereon at public expense, In the matter 
of the Wells County Road, 7 Ohio State Rep., 16. Reese 
v. Chicago, 38 Il. 322. 

It is next claimed that ‘If this so-called road was ever 
legally established, it was by the act of 1879 vacated; and 
this was long before the bridge in question was built.” 
That part of the act of 1879 referred to is as follows: 

“Sec, 8. All roads within tliis state which have been 
laid out in pursuance of any law of this state or of the ter- 
ritory of Nebraska, and which have not been vacated in 
pursuance of law, are hereby declared to be public roads; 
Provided, That all roads that have not been used within 
five years shall be deemed vacated.” Comp. Stat., ch. 78. 

It will be observed that the most that can be claimed 
for this section is, that roads that have not been used within 
five years shall be deemed to be vacated or abandoned by 
the public. It will not do to say that if any part of a road 
has not been used the whole road “shall be deemed vaca- 
ted,” neither will it do to say that if for five years the line 
of travel is deflected from a part or small portion of a road 
by reason of some local difficulty, that the unused portion 
“shall be deemed vacated.” In order to vacate a road by 
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non-user there must be a clear and entire abandonment 
of the road by the public for the statutory period. In the 
language of the statute, in order to its vacation it must 
“have not been used within five years.” Officers and 
courts cannct inquire into the extent of the use, whether 
used much or little by the public. If used at all, the road 
will not “be deemed vacated.” Some of the witnesses tes- 
tified on the trial that the road had not been used for more 
than five years. Others testified that it had been used 
within that time, One witness testifies that he has known 
_ the road thirteen years. A part of his testimony is as fol- 
lows: 

Q. State whether or not this is used as a public thor- 
oughfare, and has been during all these years? 

A. Itis used for travel all the time, that is from the 
Rockport road. Mr. O’Dea and Mr. John Kelley uses 
that end. Sometimes when one of us goes to see one of 
them we use it. On the other end Mr. Neale has used it, 
and I have used it some. There is a swamp about one 
hundred yards long there; most of them don’t go that 
road; both ends of that road have been used about thirteen 
years. The new bridge was at the corner of sections thirty 
and twenty-nine, and about fifteen rods south of the corner 
stone. Some time ago there was a little bridge there, but 
that big gulch washed through. 

Q. In the place where the new one is now? 

A. Pretty near the same place. It could not miss it 
ten feet, I think. 

Another witness testified as follows: “TI reside alongside 
the road in question; I know this road; it has been used 
for travel since 1871.” 

Q. Has there been any break in the travel on that road 
by the people abandoning it? 

A. Not at all, only sometimes when the people could 
not travel it. 

Q. Do you know the bridge in question? 
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A. Yes, sir. 

Q. Do you know this place marked out on the plat as 
the bluff? 

A. Yes, sir. There you leave a straight line to get 
past the bluff. 

Q. Is that the only turn in the road? 

A. Yes, sir. 

Q. What effort, if any, has been made, to your knowl- 
edge, to put that old road in condition? 

A. I myself have repeatedly seen the commissioners to 
have that road put in condition at the gully and across the 
swamp. 

Q. Where the new bridge in question was established, 
do you know of any other means of getting across that 
gully prior to that time, and if so what was it? 

A. <A bridge with round stringers, if I recollect right, 
and covered with plank. ; 

Q. Do you know where this new bridge was constructed 
by the commissioners of this county? 

A. Yes, sir, I do. 

Q. Where was that bridge placed as to the one you 
haye just spoken of? 

A. As near to the old one as you could guess, It was 
within a few feet. 

* * * * * * * 

Q. Just refer to that plat and state how much of that 
road has been in use and for what length of time, by what 
class of people, and for what purpose? 

A. Commencing at the county line between Washing- 
ton and Douglas counties, the whole length of that road 
has been traveled, except we diverged from a straight line 
to the east instead of to the west. From the county line, 
part of the way, it was laid out by the joint action of Doug- 
las county and Washington county commissioners. It 
runs north almost to the section line and then turns east to 
get around the bluff, about thirty rods to the east, and then 
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comes back to the line. The change that has been made is, 
that it turns to the west at that same point instead of to 
the east, about forty or fifty rods, close to the corner be- 
tween sections nineteen and twenty, about thirty rods south 
of the center between nineteen and twenty. There is a 
road all the way up and then up the old river bed that has 
been traveled for the last nineteen or twenty years. 

The foregoing evidence, if true, shows such a continued 
use by the public as would prevent the vacation of the road 
by non-user. The question of the weight of evidence was 
for the jury. Their verdict on questions of fact will not 
be molested unless clearly wrong. There was sufficient 
evidence to sustain the verdict on that point. 

The next point to which our attention is called by plain- 
tiff in error is, that the court erred in excluding certain 
documentary evidence offered by him in his defense. The 
proposed evidence is not made a part of the bill of excep- - 
tions, and is not set out in the transcript. The presump- 
tions are in favor of the correctness of the proceedings in 
the district court. Error must affirmatively appear. It 
does not so appear. 

Objections are made to certain instructions given to the 
jury by the court on its own motion, but the plaintiff’s 
brief fails to point out where or .how the court erred in 
giving said instructions. We have examined them and fail 
to find wherein they are open to criticism. In our opinion 
they are fully as favorable to the plaintiff in error as he 
could reasonably demand. 

Plaintiff in error requested the court to give the follow- 
ing instruction: “If the jury believe from the evidence 
that the defendant demolished, cut down, or destroyed the 
bridge in question, and you further find that defendant be- 
lieved at the time that no county road was in existence 
where the bridge was erected, and that the same was erected 
on defendant’s land, and the defendant believed at that 
time that he had a lawful right to take and destroy said 
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bridge then you must find the defendant not guilty.” 
This was refused, and the defendant excepted to such re- 
fusal. 

The testimony all shows that one-half of the bridge was 
on the land of plaintiff in error, and the other half on the 
land of John Kelley; that he knew a road had been estab- 
lished there and he had received compensation therefor; 
that the county had caused the bridge to be constructed on 
the line of the road, and that the bridge was on said line; 
that he had threatened to cut it down, and had solicited 
others to help him do so and they had refused. It is not 
claimed and it cannot be claimed from the evidence that he 
was ignorant of any of the facts in the case. He is con- 
clusively presumed to know the law. There was no evi- 
dence upon which to base this instruction, and it was 
properly refused. The second instruction given by the 
court on its own motion fully and clearly stated the law 
of the case on that point. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


‘ 
Henry Horst, PLAINTIFF IN ERROR, V. FERDINAND 
STREITZ, DEFENDANT IN ERROR. 


Municipal Corporations: PLATTING LOTS AND STREETS. The 
intention of the proprietor of a town site as to the streets and 
lots therein is indicated by the monuments which he has caused 
to be placed at the corners of the lots, and by his conveyance of 
the streets to the public, and in case of variance between the 
plat and survey the lines actually run and marked on the ground 
will control. : 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 
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Charles H. Brown and I. S. Hascall, for plaintiff in 
error, cited: Dillon Mun. Corp., §§ 4938-5. Bigelow Es- 
toppel, 558-60. Bauer v. Gottmanhausen, 65 Ill., 499. 
Diehl v. Zanger, 39 Mich., 601. Stafford v. King, 30 Tex., 
273. Minkler v. The State, 14 Neb., 181. Morrison v. 
Neff, post. 


E. W. Simeral and George W. Doane, for defendant in 
error, cited inter alia: Parkinson v. McQuaid, 54 Wis., 
473. Woods v. Robinson, 58 Tex., 655. Lampe v. Ken- 
nedy, 45 Wis., 23. Allen v. Reed, 51 Cal., 362. Tyler 
Boundaries, 284. 


MAXWELL, J. 


In January, 1868, John George Hartman filed in the 
clerk’s office of Douglas county a plat of an addition to the 
city of Omaha. Attached to said plat was the following: 


“State of Nebraska, 
Douglas County. 


“T, John George Hartman, do hereby claim that, as pro- 
prietor, I have laid out upon the north-east quarter and 
part of the south-east quarter of the north-west quarter of 
section twenty-seven, in township fifteen north, of thirteen 
(west), an addition to the city of Omaha, to be called and 
known as Hartman’s addition to the city of Omaha; and 
that I have caused the within accurate map and plat of 
the same to be made out, particularly describing the lots 
and streets belonging to said addition, and have numbered 
and named said lots and streets as designated by numbers 
and names on the said within map. 

‘Witness my hand this third day of January, A.p. 1868. 


“J. G. Hartman, 
“State of Nebraska, 
Douglas County, 


“On this third day of January, A.D. 1868, before me, a 
notary public in and for said county, came personally John - 
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G. Hartman, who is well known to me to be the identical 
person whose name is affixed to the above instrument, and 
acknowledged the same and the within map to be his vol- 
untary act and deed. 

“Witness my hand and official seal the day and year 


above written. 
“Watson B. Smira, 


“ Notary Public. 

“We do hereby certify that we have accurately surveyed 
‘Hartman’s addition to Omaha,’ and that streets, alleys, 
and lots indicated on above map are well and accurately 
staked off and marked. 

“Witness our hands this third day of January, 1868. 

“Wm. Kipp, C. E. 
“R. C. Bamarn, C. FE.” 

Sec. 42, of chap. 58 of the Revised Statutes, in force at 
the time of filing the above plat, was as follows: “The 
proprietor of any land may lay out a town or addition to 
any town, and he shall cause an accurate map or plat to 
be made out particularly describing the lots, streets, ave- 
nues, lanes, alleys, or other grounds belonging to such town 
or addition, The lots must be designated by their num- 
bers, and the streets, alleys, avenues, lanes, and other 
grounds must be designated by names or numbers, and 
such plat shall be acknowledged before some court or offi- 
cer authorized to take the acknowledgment of deeds or con- 
veyances of real estate, and when such map or plat is made 
out and acknowledged the same shall be filed and recorded 
in the office of the county clerk of the county.” 

“Sec, 43. Such plat and acknowledgment being so re- 
corded shall be equivalent to a deed in fee simple from the 
proprietor of all streets, alleys, avenues, squares, parks, and 
commons, and such portion of the land as is therein set 
apart for public, county, village, town, or city use, or is 
dedicated to charitable, religious, or educational purposes.” — 

The testimony shows that the streets and lots in Hart- 
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man’s addition were duly laid out and marked on the 
ground by stakes. This, with the filing of the plat duly 
acknowledged, operated as a conveyance to the public of the 
streets. While there is a mistake in the range of the town- 
ship being 13 west instead of east, sufficient appearsto show 
that the land intended is a part of the city of Omaha. 

In July, 1868, lots 20 and 45 in said addition were con- 
veyed by Hartman to one Henry Bartols, who in Novem- 
ber, 1873, conveyed the same to William Ruth. In Jaa- 
uary, 1876, Ruth conveyed lot 20 to one Mayenski, who 
in January, 1880, conveyed to the defendant. The de- 
fendant also, in April, 1880, purchased lot 21 in said ad- 
dition, the title being derived from Hartman. 

In 1879 the plaintiff in error purchased and is occupy~ 
ing lot 24 in said addition. 

In January, 1883, the defendant in error commenced an 
action in the district court of Douglas county to recover 
the possession of a tract of land “commencing at a point 
1,275 feet north and 125 feet west of the south-east corner 
of the north-west 4 of sec. 27, in township 15, range 13 
east of the 6th principal meridian, and running thence 
north 45 feet, thence west 93 feet, thence south 45 feet, 
thence east 98 feet to the place of beginning, being parts of 
lots 20 and 21 in Hartman’s addition to the city of Omaha.” 
On the trial of the cause in the court below, judgment was 
rendered in favor of the defendant in error. 

The testimony shows that the boundaries of lots 20 and 
21, and also of 24, are in exact accord with the original 
survey made by Hartman; but the defendant in error con- 
tends that the plat does not conform to the actual survey 
on the land, the plat showing that lots 20 and 21 should 
extend about 45 feet further south than they were staked 
out on the land, which would take about 45 feet off from 
_ the northern part of lot 24. In other words, it is sought 
in this action to correct alleged errors in the actual survey 
on the face of the earth by changing the boundaries of the 


e 


JULY TERM, 1884. 258 


Holst v. Streitz. 


streets and lots toconform to the plat. This is placed upon 
the ground that the intention of Hartman in causing the 
survey and plat to be made is to govern. Without dis- 
cussing the question of mistake, as in our view it does not 
- enter into this case, the purchaser of a lot may rely upon 
the boundaries of the same marked out by authority of the 
proprietor when the land was laid out into town lots, As 
to a purchaser the intention of the proprietor is indicated 
by the monuments which he has caused to be placed at the 
corners of the lots, and by his conveyance of the streets to 
the public. In the absence of fraud or collusion, a pur- 
chaser of lots lawfully platted and belonging to the pro- 
prietor need not look beyond the actual survey on the 
. ground to see whether or not the entire survey and plat 
accurately cover the entire tract intended to be laid out. 
The lines actually run on the ground must control, and as 
to a purchaser are conclusive. Kvansville v. Page, 23 Ind., 
525. Marsh v. Mitchell, 25 Wis., 706. Lampe v. Ken- 
nedy, 45 Wis., 23. Lampe v. Kennedy, 49 Wis., 601. 
Fleischfresser v. Schmidt, 41 Wis., 223. McClintock ». 
Rogers, 11 Ill., 279. Bauer v. Gotimanhausen, 65 IIl,, 
500. O'Farrell v. Harney, 51 Cal., 125. Burnett v. Bur- 
riss, 39 Tex., 501. Diehl v. Zanger, 39 Mich., 601. Flynn 
». Glenney, 17 N. W. B., 65. 

If any purchaser of a city lot could at any time assail 
the original survey and plat, and upon showing a mistake 
therein change the boundaries of streets and lots at his 
pleasure, such property would be held by a very precarious 
tenure. But such is not the law. The judgment of the 
district court is therefore reversed and the action dismissed. 
The costs in the district court we find taxed at the sum of 
$267.78. The entire record covers less than 100 pages, 
and the costs seem to be entirely too large; but the remedy 
is a motion in the district court to re-tax. 


REVERSED AND DISMISSED, 
THE other judges concur. 
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THE Cuicago, Saint Paun, MINNEAPOLIS AND OMAHA 
RarILway CoMPANY, PLAINTIFF IN ERROR, V. SWAN 
M. Lunpstrom, ADMINISTRATOR OF THE ESTATE OF 
ANDREW P. SWANSON, DECEASED, DEFENDANT IN 
ERROR. 


L. Railroads: CONSTRUCTION OF STATUTE. The power and fran 
chise of the plaintiff in error to take by purchase, own, and ope- 
rate the railroad in question is derived from the provisions of 
the act of March 1, 1881, entitled ‘‘ An act authorizing the sale 
and purchase of railroads in certain cases,” [Comp. Stat., ch. 72, 
art. IV.] and the plaintiff in error is bound by the provisions of 
said act. : 


2 : 3 LIABILITY OF RAILROAD COMPANY. The 
word indebtedness, as used in the first section of the act above 
referred to, was intended to and does mean and embrace all debts 
and demands against the selling company or railroad upon which 
® suit could be maintained either at law or in equity. 


: NEGLIGENCE OF CONDUCTOR: MASTER AND SERVANT. 
A conductor of a construction train on a railroad, with a gang 
of men engaged to work as day laborers for the railroad company 
but under the immediate orders of such conductor, is, as to such 
men, the vice-principal of the railroad company and nota fellow 
servant of such men. And an act of gross negligence on the 
part of such conductor, whereby the lives of such men are placed 
in jeopardy while working under his immediate orders and di- 
rection, and one of them is killed, is the negligence of the com- 
pany, for which it is liable. 


4, Practice in Supreme Court. In a proceeding on error toa 
district court this court can only consider such points as have 
been brought to the attention of the district court and a ruling 
had or demanded thereon, and it is such ruling or refusal to rule 
by the district court upon which this court can act. 


6 Jurisdiction. The courts of this state have jurisdiction of civil 
actions co-extensive with the boundaries of the state, 


Error to the district court for Burt county. The ac- 
tion was brought there by Lundstrom to recover damages 
on account of the death of his intestate occurring in the 
manner stated in the opinion. The accident occurred 
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while the deceased was in the employ of the St. Paul & 
Sioux City Railroad, who had disposed of its road to the 
defendant below prior to bringing of this action. Trial 
below before WAKELEY, J. and a jury, with verdict and 
judgment for plaintiff of $5,000 and costs. Defendant 
railroad company brought the cause here on a petition in 
error. 


_ John D. Howe (with whom were T. M. Marquett and 
John C. Spooner), for plaintiff in error, on first point cited: 
Whipple v. U. P. R. R., 28 Kan., 474. Meyer v. Johnston, 
64 Ala., 603. M.V. R. R.v. C., St. L. & N., 58 Miss., 846. 
Racine v. F. L. & T. Co., 49 Il., 331. Green’s Brice Ultra 
Vires, 524, 524-5. Sappington v. Railroad, 37 Ark., 28. 
T. & B. R. BR. v. Circuit Judge, 44 Mich., 479. Mor- 
ametz on Corporations, §558. Field on Corp., §§ 436, 473, 
and cases cited. On second point, error in giving instruc- 
tions, cited: Wood Master and Servant, §§ 435, 451. 
Lawler v. Railroad, 62 Me., 466. Moseley v. Chamberlain, 
18 Wis., *700. Weger v. Penn. R: R., 55 Penn. State, 
460. Zeigler v. Day, 123 Mass., 152. 2 Thompson Neg- 
ligence, 979. Slater v. Jewett, 85 N. Y., 61. Sweeney v. 
C. P. R. R., 57 Cal., 15. Hughes v. Winona Co., 27 
Minn., 137. Brickner v, N. Y. Central, 2 Lans., 506, 
49 N. Y., 672. Davis v. Detroit, 20 Mich., 105. 


Thurston & Hall and Parrish & Lewis, for defendant 
in error, cited: Wharton Negligence, 235. 1 Redfield 
Railways, 552. 2 Thompson Negligence, 1028. Platt v. Eg- 
gleston et al., 20 Ohio State, 415. Railroad Co. v. Keary, 
3 Ohio St., 201. Berea Stone Co. v. Kraft, 31 Ohio St., 
287-292. Whaalan v. The Mad River & Lake Evie R. R. 
Co., 8 Ohio St., 249-251. Louisville & Nashville R. R. 
Co. v. Collins, 2 Duvall (Ky.), 114. Railroad Company 
v. Fort, 17 Wallace, 5538. Mann v. Oriental Print 
Works, 11 R. L, 152. Cooper v. Central Railroad of 
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Towa, 44 Towa, 134. Cook v. Hann. & St. Jo. RB. BR 
Co., 63 Mo., 397. Nashville & Decatur R. R. Co. v. 
Jones, adm’r., 9 Heisk (Tenn.), 27-8. Chicago & N. W. 
Ry. Co. v. Bayfield, 37 Mich., 205. Lalor v. C. B. & Q. 
R. R. Co, 52 Ills, 401. Mullan v. Philadelphia & South- 
ern Mail Steamship Co., 78 Pa. St., 25-32. Gormiy v. 
Vulcan Iron Works, 61 Mo., 492. KE. P. Ry. Co. v. Lit- 
ile, 19 Kas., 267. Malone v. Hathaway, 64 N. Y., 5 
- Brothers v. Cartter,.52 Mo., 372. Stoddard v. St. Louis, 
Kansas City & Northern Ry. Co., 65 Mo., 514. Walker 
v. Bolling, 22 Alabama, 294. K. P. Ry. Co. v. Salmon 
14 Kan., 512. Chapman v. Erie Railway Co., 55 New 
York, 579. Railway Co. v. Lavalley, 36 Ohio State, 221 
Brabbits v. Chicago & Northwestern, Ry. Co., 38 Wis., 289- 


Coss, Cu. J. 


I heard the argument at the bar and have read the ex- 
haustive briefs of counsel on the part of plaintiff in error 
with great interest, and particularly upon the first point 
as to the liability of the plaintiff in error upon a cause of 
action primarily existing against the Sioux City Railroad 
Company, and whether the allegations of the petition of 
plaintiff in the court below are sufficient to charge that. 
liability upon the plaintiff in error, and while I admit the 
force of the argument and that the logic of the briefs is 
well nigh irrefragable, yet I do not think it possible that 
the state of our laws has been such as to permit a foreign 
corporation to own and operate a railroad in this state, 
contract debts and incur obligations, and whenever it suited 
the pleasure of its stockholders or officers, sell out all of 
its property and franchises, its very existence so far as this 
state is concerned, and leave its property and franchises 
within our borders freed from such debts and obligations, 
and in the possession of another foreign corporation lack- 
ing only the motive and the opportunity to do the same 
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thing. All of the provisions of law previous to the act of 
1881 (Comp. Stat., chap. 72, art. IV.) providing for the 
sale of railroads within this state, provided for their sale 
to corporations organized under the laws of this state, or 
to individuals contemplating organizing under the incor- 
poration laws of this state, and provides that the contracts- 
and agreements made by any such railroad company prior 
to such transfer, should be binding upon the new owners. 

I think it clear that under none of these provisions could 
the plaintiff in error have legally become the purchaser of 
the railroad in question. As is well said by counsel in the 
brief, it was the policy of this state to invite foreign cor- 
porations to extend the lines of their roads to our borders 
and build railroads in our state, but they never were in- 
vited to buy out railroads already built, nor permitted to 
do so by law until the act of 1881, and although the deed 
of sale of the railroad in question bears date twenty-one 
days earlier than the taking effect of the statute of 1881, 
yet it was evidently made in view of the provisions of that 
act, and of its becoming the law of the land at an early 
day thereafter, and if the plaintiff in error has the right 
and franchise to own and operate a railroad within the 
state of Nebraska to-day, it derives that right from the 
provision of the act of 1881. Holding its very existence 
within our state under that act it is bound by its provi- 
sions. Among those provisions are the following: “The 
purchase (purchaser) of any such railroad shall be subject 
to any and all Jaws, (liens,) incumbrances, or indebtedness 
existing against the railroad company from which such 
road may be so purchased.” The word indebtedness is 
here used in its large and general sense, and not in a tech- 
nical one. Its primary definition as given by Webster to 
the word indebted: Placed in debt; being under obliga- 
tion; held to payment, or requital; beholden. 

The plaintiff in error then took the railroad in question 
charged with the payment of any just claims which were 

19 
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outstanding against the road, or of its former owner as suchs 
including that of defendant in error, or his decedent, if 
such claim be found just. 

The second point made by counsel is upon the instruc- 
tions given by the court to the jury on the trial. The in- 
struction specially objected to and relied upon as error by 
plaintiff in error in its brief, was in the following lan- 
guage: 

“Ordinarily, an action cannot be maintained by an em- 
ployee of a person or corporation against the employer for 
an injury received through the negligence of another em- 
ployee engaged in the same common servic. * * * 
If you find that Carnes had control and direction of the 
men who were engaged in cleaning the track, and widen- 
ing the cut through the snow at the place where the in- 
jury was received ; that the men were bound by the terms 
of their service to obey the orders of Carnes, that at the 
time and under the circumstances it was attended with un- 
usual and peculiar danger and hazard to work in the cut, 
on account of the approaching train, that Carnes knew this 
and had the power, authority, and means to cause timely 
warning to be given to the men of the proximity and ap- 
proach of the train; that they expected and relied on him 
to do so; that he failed to do so; and in consequence 
thereof the deceased was run over and killed, this was neg- 
ligence for which the railroad company was responsible.” 

It appears from the bill of exceptions that the decedent 
of the defendant in error, the deceased, was engaged as a la- 
borer in the employment of the railroad company. He was 
one of a gang of men attached toa construction train whose: 
business at that season of the year was to clear off the accu- 
mulations of snow from the railroad track. One Carnes 
was the conductor of the train, and boss of the men and of" 
the work in which they were engaged. He had hired 
most or all of them-to work for the company. On the 
morning of the day of the accident, this gang of men, con- 
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sisting of fourteen men beside Carnes, the boss and con- 
ductor, left Oakland, and proceeded north with the train. 
to Middle Creek Station, or turn out. Here, after placing 
the train on the side track, the conductor with his gang of 
men, commenced working back south, clearing out the snow 
from the track. After completing this work through one 
cut of lesser dimensions, they entered the one where the 
fatal accident occurred. This is a cut of some four hundred 
feet in length, from ten to fifteen feet in depth in the cen- 
ter, and gradually sloping to or near a level at each end. 
After working through this cut at what the witnesses call 
flanging, and describe as cleaning the snow off of the inner 
surface of the rails, and having arrived at the south end of 
the cut, the men were ordered by Carnes, the conductor 
and boss, to return to the center of the cut, and widen the 
channel through the snow, which was barely wide enough 
to permit trains to pass. The sides of this channel were 
nearly or quite perpendicular, and the snow hard. A por- 
tion of the men had reached the center of the cut, and com- 
menced work widening the channel, and some of them had 
not yet arrived at that point, when some of the latter dis- 
covered a train of cars coming around aslight curve which 
exists at or near the north end of the cut. This proved to 
be the regular south-bound passenger train, about nine 
minutes behind time, and running ata speed of twenty-flve 
miles per hour. Eight of the men nearest the south end of 
the cut, and Carnes, who was also near the south end, suc- 
ceeded in getting out. Six men, who had got to work near 
the center of the cut, including defendant in error’s dece- 
dent, were run over and killed. 

The questions then presented to this court by this branch 
of the case are, was the law correctly stated in the above 
instructions? and was it properly applicable to the facts 
as shown by the bill of exceptions? And they. must both 
be answered in the affirmative. | 

The deceased was in the employment of the railroad 


260 SUPREME COURT OF NEBRASKA, 


c.,8. P., M. & O. R. R. Co. v. Lundstrom. 


company, in the lowest grade of service, a day laborer. 
To him Carnes represented the company with all of its au- 
thority and power. It was not for him to question the 
propriety or timeliness of any order coming from this 
source, unless its execution would carry him into palpable 
physical danger. Carnes,the conduetor of the construction 
train, as well as boss of the gang of men, of course carried a 
watch, regulated by some standard of time common to the 
entire road, It was his duty, on whatever section of the road 
he might be with his train or .gang of men, to know when 
any regular train was due at that point. The deceased, 
doubtless, carried no chronometer. Had he carried one it 
would have been regarded as an impertinence on his part 
to have claimed the right to regulate his work by it. So 
that, while it was his duty to go into the center of the cut 
and go to work when ordered by Carnes, it was gross neg- 
ligence on the part of Carnes to order him there just as the 
train was due at that point. This was not only negligence 
on the part of Carnes, but it was negligence on the part of 
the railroad company whose vice-principal he was, and 
which could alone discharge its duty to this employee on 
this occasion through him. 

It is not deemed necessary, nor does the ‘ine at my com- 
mand admit of my going through and comparing the cases 
cited on either side as to the right of a servant to recover 
from the master for injuries received by him through the 
negligence of an overseer or upper servant placed over him 
by the master. WhileI had supposed the law to be pretty 
well settled on this subject, the earnest claim of counsel at 
the hearing almost induced me to doubt whether the rule 
as formerly held in Ohio had not been departed from or 
essentially modified even in that state. But I find upon 
examination that such is not the case, and that that which 
is held in the case of Little Miami Railroad Company v. 
John Stevens, 20 Ohio, 415, in 1861, is substantially held 
in all the cases up to and including Railway v. Lavalley, 
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86 Ohio St., 221, in 1880, I think the rule is best stated 
by Judge Ranny in the case of Railroad Co. v. Keary, 
8 Ohio St., 201, in the following language: “It seems 
to us clear in a case like the present, that as between 
the company and those employed to labor in subordinate 
situations under the control of a superior, two distinct 
classes of obligations arise, the one resting on the company, 
and the other upon the servants, and both founded upon 
what each, either expressly or impliedly, has agreed to do 
in the execution of the contract. It is the duty of the 
company to furnish suitable machinery and apparatus, and; 
as they reserve the government and control of the train to 
themselves, and intrust no part of it to these servants, to 
control it and them with prudence and care, As the ne- 
cessity of this prudence and care is constant and continu- 
ing, the obligation is performed only when it is constantly 
exercised, and they can not rid themselves of it by devolv- 
ing this power upon the conductor. If they intrust him 
with its exercise, in the language of Judge Story, they in 
effect warrant his fidelity and good conduct. It is the 
duty of the servants to obey the orders of the superior thus 
placed over them, and to perform as he shall direct. If 
they fail to do this, and injure each other, they violate 
their engagements to the company, and are alone answer- 
able for the wrongs they do. In such case there is no 
failure of the company to do what as between them and 
these servants it was understood they should do, when the 
servants entered the service. But they can not be made 
to bear losses arising from carelessness in conducting the 
train, over which their employers gave them no power or 
control, either separately or collectively, until we are pre- 
pared to say that justice and public policy require the con- 
sequences of duty omitted by one party to be visited upon 
the other, although stripped of all power to prevent such 
consequences.” 

I think the law thus established and laid down in Ohio 
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prevails substantially throughout the western states and 
will ultimately prevail everywhere. 

Plaintiff in error also makes the point in the brief of 
counsel that “There is error in the record arising from the 
abuse of the privileges of counsel for the plaintiff in his 
closing argument to the jury. See affidavits.” This point 
is not made in the petition in error, but is contained in the 
motion for a new trial. At the foot of the bill of excep- 
tions I find the following: “ In the course of his argument 
in summing up the case Mr. Thurston made use of this 
language ‘If the great mind of Andrew J. Poppleton had 
been defending this case, he would never have allowed it 
to come to trial.” Mr. Howe—‘I object to any such state- 
ments; if I could reply it would make no difference ; it is 
not fair to reserve to the close such arguments which can 
not be replied to by me.” The court‘ The discussion 
roust be confined to the issues.’ Mr. Thurston—‘ An Omaha 
lawyer the other day got fifteen thousand dollars in Chi- 
cago for being put off a train.” Mr. Howe—‘T object and 
except to the statement made by the counsel.’ The court 
—I think they are inadmissible.’ Mr. Thurston—‘I re- 
tract them; I make no statement in this case under objec- 
tion.’” There are also several affidavits as to what coun- 
sel said and did not say. There is also a copy of a journal 
entry which shows that but one of these affidavits were be- 
fore the court when the motion for a new trial was consid- 
ered and overruled. In permitting a record to be made up 
for presentation to this court different from that before him 
when he disposed of the motion for a new trial the learned 
court seems to have overlooked the true source of the ju- 
risdiction of this court in cases of this kind. I cannot be 
mistaken in the view that we have no original jurisdiction 
in this case, but only jurisdiction to pass upon the alleged 
errors of the district court; and to do this intelligently the 
point should come before us as nearly as it was before it 
,as possible under the circumstances. Again, I do not think 
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the case presented a proper one for the use of affidavits in 
any event. The misconduct charged occurred in open court; 
the attention of the court was immediately called to it and 
a ruling of the court had thereon, The facts and all of 
them could and should have been contained in the bill of 
exceptions, and certified by the presiding judge, and not 
left to be gathered from conflicting affidavits. But in any 
event, it is with the rulings of the district court that we 
have to do, and only care for the facts as the means of test- 
ing such rulings. These rulings on the matter now under 
consideration were not even excepted to by counsel, and for 
that reason, under well-known rules, cannot be considered 
here. 

As to the point that the plaintiff in error is not liable in 
damages to plaintiff below for the injury to the decedent 
because it occurred on an Indian reservation, I do not think 
that it arises in this case; and if it does I think that the 
case of Painter v. Ives, 4 Neb., 122, is decisive of it, cer- 
tainly it is so far as this court.is concerned. See also United 
States v. Yellow Sun, 1 Dill, C. C. R. 271. 

The point is also made that the reply of the plaintiff 
was insufficient to put in issue the new matter in the an- 
swer, etc. The reply is in these words: “ Now comes the 
plaintiff and replying to the answer herein, denies each and 
every allegation of new matter therein contained.” It does 
uot appear that plaintiff in error took any exception to the 
reply before trial either by motion or otherwise. Nor did 
it claim upon the trial that the new matter contained in its 
answer was admitted for the want of a reply. So I do not 
see in what manner it can now avail itself of any benefit 
from this point. As an abstract proposition, however, I 
agree with counsel in his condemnation of this style of 
pleading. 

As to the final point, that there was error on the part of 
the district court in admitting in evidence the answers of 
certain witnesses to the questions therein specified, and in 
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overruling the objections of the defendant below thereto, 
also in sustaining the objections of plaintiff to questions 
put to the witnesses therein named by defendant in the 
court below, I have, after careful consideration, failed to 
find any material or prejudicial error. But to set out said 
questions and answers at length with my reasons and con- 
clusions on them respectively would swell this opinion be- 
yond the limits to which it must be confined. 

No claim that the verdict was excessive was urged at 
the hearing, nor do I think that any such objection could 
be sustained. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


EK. F. SmytTH, PLAINTIFF IN ERROR, V. BARBARA 
KAstLER, DEFENDANT IN ERROR, 

Justice of Peace: JUDGMENT BY DEFAULT. Where a defendant 
in a justice court has had a default set aside, and an opportunity 
given him to make his defense, he can not voluntarily permit 
judgment by default to be taken against him the second time, 
and have the same set aside. 


Error to the district court for Lancaster county. Tried 
below before Gasury, J. sitting in absence of Pounn, J. 


James E. Philpott, for plaintiff in error. 
Foxworthy & Son, for defendant in error. 
Maxwett, J. 


This action was commenced by the defendant in error 
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against the plaintiff, before a justice of the peace, to recover 
the sum of $75 and interest, for money had and received, 
the cause being set for trial on the 9th day of June, 1882, 
at 9 o’clock A.m. Smythe did not appear, and the plain- 
tiff below had Smythe’s default entered and the cause con- 
tinued to June 12th, 1882, at 10 o’clock a.m. The cause 
was again continued to June 14th, 1882, at 9 o’clock a.m. 
At the time stated Smythe appeared and moved to have 
the default set aside, which motion was sustained, and the 
cause was, on his motion, continued to July 10th, 1882, at 
1 o’clock p.m. Smythe failed to appear at the time to 
which the cause was continued, or in one hour thereafter, 
and judgment for the sum of $80.25, being the principal 
_ and interest, was rendered against him by default. On 
the same day he appeared before the justice and moved to 
set the default aside, and be let in to defend. The motion 
was overruled. 

The plaintiff then appealed to the district court. On 
motion of the defendant the appeal was dismissed, which 
the plaintiff now assigns for error. When judgment is 
taken by default before a justice of the peace, the defend- 
ant by paying or confessing judgment for the costs in the 
case may have the judgment set aside. Code, § 1001. 
Strine v. Kingsbaker, 12 Nebraska, 52. Clendenning v., 
Crawford, 7Id., 474. Andrews v. Mullin, 14 Id., 248. 
But this provision being statutory can not be extended by 
implication. The law does not provide for the setting 
aside of successive defaults. If this could be done it would 
be in the power of the defendant by absenting himself 
from the trial, and afterwards causing successive defaults 
to be set aside, to prevent a final judgment from being ob- 
tained. Sec. 1001 requires the defendant, when a judg- 
ment rendered against him is set aside, to notify the oppo- 
site party, his agent or attorney, or cause it to be done, of 
the opening of said judgment, and of the time and place of 
trial, at least five days before the time if the party reside 
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in the county, and if he be not a resident of the county, 
by leaving a written notice thereof at the office of the jus- 
tice at least ten days before the trial ; that is, the judgment 
by default is set aside conditionally, that the defendant at 
the time set for trial shall make his defense. The law does 
not favor delays, and only grants an extension of time to 
prevent injustice being done. But the defendant must act 
in good faith, and be diligent, and he must make his de- 
fense in the trial court. If, from circumstances beyond his 
control, he has been deprived of the means of making such 
defense, a court of equity in a proper case will grant him 
relief. Horn v. Queen, 4 Neb., 108. Horn v. Queen, 5 
Id., 472; but he can not willfully fail to appear and de- 
fend in an action, and afterwards set up such willful neg- 
lect as an excuse. There is no error in the record and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Apa A. MILLETT, PLAINTIFF IN ERROR, V. JOHN W. 
EARLY, DEFENDANT IN ERROR. 


Taxes against Estate of Decedent. Under the revenue law of 
1869, taxes upon personalty were not a lien upon property, but 
were to be collected “in the manner provided. by law for the levy 
and sale of property upon execution.’”’? Held, That in case of the 
death of the party liable for such taxes a claim for the same was 
properly filed against his estate. 


Error to the district court for Platte county. Tried 
below before Posr, J. 


Byron Millett, for plaintiff in error. 


M. Whitmoyer, for defendant in error. 
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MAXWELL, J. 


_In April, 1883, the defendant, who was treasurer of 
Platte county, filed an account in. the county court of that 
county against the estate of Nelson Millett, deceased, as 


follows: 
“ April 24, 1883. 


Estate of Nelson Millett, deceased, in account with Platte 
County, by J. W. Early, treasurer, Dr. 


Personal taxes for the year 1875.......ssssceseseees $ 34.40 

7 ee LB 7Gissesccceveievese dec - 86.60 

“ “ VET lesiedisnecasetan ices 63.32 

“ & 87 Bicises dive gioeceesss 24.00 

a os VEG sciseissce cesevetees 20.62 

“ « 1880... ..-ccece evecsed 13.72 
$192.72” 


which was duly verified, and afterwards allowed against 
the estate. One of the heirs then appealed to the district 
court. . A petition was filed by the treasurer in that court 
setting forth the facts in relation to the taxes in question. 
To this petition the plaintiff herein demurred. The court 
overruled the demurrer and affirmed the order of the county 
court, to which the plaintiff excepted, and now assigns the 
same for error. 

Sec. 49 of the revenue law of 1869 provides that: “If 
any person neglect so to attend and pay his personalty 
taxes until after the first day of May next succeeding the 
levy of the tax, the treasurer is directed to levy and collect 
the same, together with costs of collection, by distress and 
sale of personal property belonging to such person, in the 
manner provided by law for the levy and sale of property 
upon execution,” etc. In 1877 the act was amended by 
extending the time of payment to November 1st next after 
the taxes became delinquent. It will be seen that the stat- 
ute gave the treasurer power to levy upon and sell personal 
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property for the taxes upon personalty. The right to levy 
upon the property of the deceased is suspended by the pro- 
ceedings to administer upon the estate, and the statute pro- 
vides that ad/ claims against such estate shall be filed with 
the probate judge. Comp. Stat., ch. 23, § 288. A tax 
upon personalty under the laws of 1869 did not create a 
lien upon personal property, but was to be satisfied out of 
any goods or chattels of the debtor that could be levied 
upon. In other words, it was a mere personal obligation 
against which it is probable the statute of limitations 
would run. 

In Nebraska City v. Gas Co., 9 Neb., 339, it was held 
that as taxes did not arise upon contract, express or im- 
plied, nor had the amount thereof been determined by the 
judgment of a court, that therefore they could not be set 
off under the provisions of section 104 of the code. It is 
also said in that case that taxes are not debts, in the ordi- 
nary sense of that term. We adhere to the case above 
cited, but it has no application to that under consideration. 
The question of set-off is not before the court, and the act 
of filing a claim against an estate is not in a proper sense 

) an action. ‘The statute requires all claims against the es- 
_tate which are to be paid out of the general assets to be 

“filed and allowed; and as taxes upon personalty are to be 
collected from any personal property of the person against 
whom they were assessed that can be levied upon, they cer- 
tainly constitute a claim against the estate. While such 
taxes are not a debt in the ordinary meaning of the word, 
they do constitute an obligation imposed by law, for which 
the estate is liable. ' This being so, the claim was properly 

“allowed against the estate. There is no error in the record 
and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


Tue other judges concur. 
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JOSEPH BARKER, APPELLANT, V. CITY OF OMAHA, 
APPELLEE, 


1. Municipal Corporation: sPECIAL ASSESSMENT: NOTICE. 
Notice in some form must be given to a property owner before a 
special assessment upon his property becomes fixed and irrevo- 
cable. 


: INJUNCTION. When an improve- 
ment has been made along a public street, to which the owner 
of property abutting thereon has made no objection till after its 
completion, upon a bill being filed by him to enjoin the assess- 
ment for want of notice, he must do equity by paying the amount 
which his property is benefited by the improvement, 


APPEAL from Douglas county. Heard below before 
WAKELEY, J. 


George E. Pritchett, for appellant, cited: Gatch v. Des 
Moines, 18 N. W. R., 310. Stewart v. Palmer, 74 N. Y., 
183. Railroad Tax Cases, 13 Fed. Rep., 722. 


W. J. Connell, for appellee. 


MAxwELL, J. 


This is an action to enjoin the collection of a special as- 
sessment on lot 1, in block 128, in the city of Omaha, 
which was assessed to pay in part the cost of curbing and 
guttering Douglas street, from 10th to 16th streets, in said 
city. The amount levied upon the lot in question was the 
sum of $322.74. On the trial of the cause in the court 
below, the court found that the just and equitable propor- 
tion of the tax which should have been assessed against 
said lot was the sum of $200, and rendered a decree ac- 
cordingly. The plaintiff appeals. 

The plaintiff alleges in his petition that he is the owner 
of the lot in question; that in January 1879, the mayor 
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and council of the city of Omaha levied a special tax upon 
said lot for the purpose of paying the cost and expense of 
guttering and curbing Douglas street, from 10th to 16th 
streets; that said lot abuts on Douglas street; that the 
amount of said special tax so levied upon said lot was the 
sum of $322.74, which sum greatly exceeded five per cent 
of the value of said lot at the close of the fiscal year in 
which said levy was made; that within thirty days after 
said tax was levied the plaintiff complained, verbally and 
not in writing, of said assessment as excessive, to the proper 
authorities of said city, and tendered to the city treasurer 
an amount of money equal to five per cent of the value of 
said lot at the close of said fiscal year in satisfaction of said 
tax, which was refused by said treasurer; that the value 
of said lot at the close of said fiscal year had not been de- 
termined by three-disinterested freeholders, etc.; that said 
lot is not benefited in an amount equal to said tax upon 
said lot; that said tax was levied illegally and arbitrarily, 
and without reference to benefits conferred by the improve- 
ment, and without notice to the plaintiff; that the trea- 
surer of Douglas county is now offering said lot for sale 
for said tax, and is about to sel] the same, etc. 

The answer denies many of the allegations in the peti- 
tion, and states defenses to which it is unnecessary to refer. 
The principal ground upon which relief is sought is be- 
cause the city charter in force when the tax was levied 
contained no provision for notice to the property owner. 
There is no doubt that notice of some kind must be given 
to @ property owner, and an opportunity given to him to 
be heard before an assessment upon his property becomes 
finally and irrevocably fixed. County, etc.,v. 8. P. RB. Co, 
18 Fed., 885. County, etc., v. S. P. R. Co., 13 Id., 722. 
Thomas v. Gain, 85 Mich., 155. Butler v. Supervisors, 
26 Id., 22. Paul v. Detroit, 32 Id. 108. Philadelphia 
vy. Miller, 49 Penn. St., 440. Pattern v. Green, 13 Cal., 
325. Gatch v. DesMoines, 18 N. W. R., 310. ° 


’ 
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And that the notice should be provided for in the statute 
or ordinance authorizing the improvement, there is no 
doubt. The object of notice, however, is to enable the 
property owner to protect his rights by the proper proceed- 
ings. If he appear in the case the object of notice has been 
accomplished, nor will he be heard afterwards to complain 
on that ground. But, even where there is neither notice 
nor appearance, but the circumstances were such that he 
must have known the facts, if there was authority to impose 
the tax, a party can not, after the improvement is made, 
enjoin the collection of the tax assessed to pay for the same 
~—in other words, retain the benefit derived from the im- 
provement without doing equity by tendering the amount 
for which the property would be justly liable. La Fayette 
v. Fowler, 34 Ind., 140. Sleeper v. Bullen, 6 Kas., 300. 
Evansville v. Pfisterer, 34 Ind., 36. Weber v. San Fran- 
cisco, 1 Cal.,455. Kellogg v. Ely, 15 O.S., 64. Tash v. 
Adams, 10 Cush., 252. Motz v. Detroit, 18 Mich., 495, 
Warren v. Ghani Haven, 30 Id., 24. Peoria v. Kidder, 
26 Ill., 351. The court, therefore, did not err in requir- 
ing he plaintiff to pay an equitable proportion of the tax 
as a condition of granting relief. 

Objection is made to the mode of assessment of the lot 
in question, the tax having been assessed by the front foot, 
but neither the petition nor proof is sufficiently definite to 
justify the court in reviewing the judgment in that regard. 

It is evident that substantial justice has done and the. 
judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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8. Cc. & P. R. R. Co. v. Weimer, 


Tse Sioux Crry anp Paciric Rarmroap Company, 
PLAINTIFF IN ERROR, V. ANNIE WEIMER, DEFEND- 
ANT IN ERROR. 


1. Railroad: crossInc PUBLIC HIGHWAY: DAMAGE TO ADJOIN- 
ING LAND, Where arailroad is constructed across a highway 
on a level materially below the level of the highway, it is the 
duty of the railroad company, at its own expense, to adapt the 
level of the highway to that of the railroad, by proper gradients. 
And if the making of the necessary cuts and gradients on the 
highway for such purpose is a damage to adjoining lands the 
railroad company will be liable therefore, 


EMINENT DOMAIN: DAMAGES. There being testimony 
tending to show that defendant’s land was damaged, was isolated, 
and rendered inaccessible by reason of the taking of the right of 
way, and the cuts and fills rendered necessary by the construc- 
tion of the railroad, and the jury having been permitted to view 
the premises, a verdict for an amount of damages which seems 
to be reasonable and not extravagant will be upheld. 

VERDIcT. In such case the verdict can not be 


3. : 
held to be excessive. 


4, —~—: : EVIDENCE. Theowner of land taken for right 
of way by @ railroad company, having resided upon and improved 
it for several years, who swears that he knows what it is worth, 
is a competent witness on the question of its value. B. dM. BR. 
B. Co. v. Sehluniz, 14 Neb., 421. 


6. : 7 . §8o, too, are other persons who have 
resided for several years in the immediate neighborhood of the 
land, and who seem, upon examination, to be well informed of 
its situation, condition, and value. Jd. 


' Error to the district court for Washington county. 
Tried below before WAKELEY, J. 


L. W. Osborn and Joy, Wright & Hudson, for plaintiff 
in error, cited: Mills on Eminent Domain, §$ 169, 170. 
Towle v. Eastern R. R., 17 New Hamp., 619. Isom v. 
Miss. Cent., 36 Miss.,300. Proprietors of Locks v. Nashua 
& Lowell R. R., 10 Cush., 385. FE & MV. RB. Rv. 
Whalen, 11 Neb., 585. 
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Davis & Powers, for defendant in error, cited: Gotts- 
chalk v. C., B. & Q. BR. R., 14 Neb., 550. Comp. Stat., 
§ 106, ch. 16. 


Coss, Cu. J. 


This was an appeal to the district court from the award 
of damages for the taking of a right of way, for railroad 
purposes, across the land of appellee. Three and 49-100 
acres of land were taken, and the commissioners allowed 
as damages the sum of three hundred and forty-nine dol- 
lars. On appeal by the railroad company, and a trial to a 
jury the verdict was for four hundred dollars. And the 
railroad company brings the cause to this court on error. 

Counsel for plaintiff in error make three points: 

“1. That the verdict is contrary to law, and is not sus- 
tained by the evidence.” 

“2. The court erred in refusing to give instruction No. 
one asked by plaintiff.” 

“3. The admission of improper testimony,” 

These points will be considered in the inverse order in 
which they are above stated. 

It appears from the bill of exceptions that the first wit~ 
ness called was the engineer who laid out the line of rail- 
road across the land in question. He presented a map 
which is attached to the bill of exceptions. This map 
shows the railroad cutting off the south-east corner of de- 
fendant’s land, or rather the right of way covering the 
corner, as defendant’s Jand does not, any of it, extend 
across the right of way. It also shows a public highway 
crossing the railroad track nearly at right angles, near the 
south-east corner of defendant’s land, and entering the 
right of way at the point where the north-west line of 
the right of way crosses the south line of defendant’s land. 
The witness stated that the depth of the cut of the road- 
bed at that point would be thirty-seven feet. Witnesses 

20 
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were called and examined by the defendant over the objec- 
tion of the plaintiff, as to the situation of the plaintifi’s 
Jand, as to abruptness and descents, in connection with 
which the necessary cutting down and grading of the bed 
of the highway would render a portion of said land inac- 
cessible to the said highway. Plaintifi’s counsel contend 
that this testimony should have been excluded because they 
say that “if the said cut is made as suggested by the ques- 
tions, the change in highway, if made, will be made en- 
tirely outside of the right of way taken. The supposed 
inconvenience to defendant by reason of increase of distance 
in travel arises or will arise in her passing from other 
portions of her land not taken for right of way. The ques- 
tions are based upon suppositions as to what may or may 
not occur in the future. If they occur it will be a change 
in the highway by others than the company, for which 
the company is not answerable to the defendant.” 

The railroad company having acquired the right of way 
over defendant’s land must be presumed to intend to cut 
down its road bed according to the plan and profile as tes- 
tified to by its engineer; in which case, as I understand 
the law, it would be its duty to also cut down and grade. 
the highway so as to give it a proper gradient for the pas- 
sage of vehicles. And if by reason of the peculiar situa- 
tion and topography of her land, such cutting down of the 
highway would be an additional damage to the land, I 
know of no reason why it should not be allowed to her, 
but on the contrary I think that the provision of the con- 
stitution, as well as considerations of justice, would give 
it to her. Hence, any proper testimony was admissible 
for the purpose of enabling the jury to ascertain the fact 
and extent of such damage. 

Complaint is also made that the court upon the trial 
below permitted witnesses to testify as to the market value 
of the land taken for right of way without showing them- 
selves competent. 
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In the case of B. & UM. R. R. Co. v. Schluntz, 14 Neb., 
421, the law is thus stated in the syllabus by Ch. J. Lake: 
* The owner of land taken for right of way by a railroad 
company, having resided upon and improved it for several 
years, who swears that he knows what it is worth, is a 
competent witness on the question of its value.” “So, too, 
are other persons who have resided for several years in the 
immediate neighborhood of the land, and who seem upon’ 
examination to be well informed of its situation, condition, 
and value.” Tested by the standard thus laid down the 
witnesses objected to were entirely competent. 

2. Upon the trial the plaintiff prayed the court to give 
the following instruction in charge to the jury: 

“No. 1. The railroad company in condemning the right 
of way over the land of the claimant acquire no right to 
change or interfere with the public highway, and the claim- 
ant can recover no damages based upon any imaginary in- 
jury based upon a change of grade in the highway.” 

From what is said above in considering the third point, 
it can scarcely be necessary to say that this instruction was 
properly refused. Leaving out the word “imaginary,” 
the very reverse of the proposition there stated is believed 
to be the law. The railroad company did acquire the right 
to interfere with the highway, and thereby assumed the 
- duty of restoring the highway to a condition of usefulness 
to the public at its own expense and not in any degree at 
the expense of the defendant. 

1. That the verdict is contrary to law and is not sus- 
tained by the evidence. 

The verdict is for $400. 

There is a sharp conflict of evidence as to the value of 
the defendant’s land actually taken for right of way. Two 
of the defendant’s witnesses placed the value of the three 
and 49-100 acres of land taken at seventy-five dollars per 
acre, which would amount to two hundred sixty-one dol- 
lars and seventy-five cents; two of them placed it at fifty 
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dollars per acre. The plaintiff’s witnesses placed the value 
at about half that amount. But it will be remembered 
that defendant claimed damages in addition to the value 
of her land actually taken, for the deprivation to her of 
access to her land from the highway by reason of the gra- 
dient of the highway rendered neéessary to reach the level 
of the railroad in the deep cut. And it appears as well 
from the bill of exceptions as from the record proper that 
the jury were “conducted in a body in charge of the sher- 
iff to view the property in controversy herein.” This it 
seems from the bill of exceptions was done “upon request 
of one of the jurors and by consent of parties.” Granted’ 
that the sole object of this view was to enable the jury to 
apply the testimony to the case—in other words, to enable 
them to understand the testimony, and not to supply the 
place of testimony entirely wanting—there was testimony 
which, with the aid of an actual view of the premises, may 
have justified the jury in rendering the verdict which they 
did render. I copy a portion of the testimony of T. M. 
Canter, a witness on the part of the defendant. 

Q. Look at this map and see if you recognize the lay 
of the land in that vicinity. 

A. Yes, sir. 

Q. Please describe the lay of the land immediately 
north-west of the central portion or western portion of this 
piece of land. 

A. As I remember from observation taken while on 
the ground, just about where the road enters the Weimer 
tract of land it strikes what we term a cove—a flat place 
descending from the high lands to the low bottom—and it 
runs right across the mouth of that cove; the line of the 
new road; the bridge approach as I understand it. 

Q. About how many acres is there in that cove, from 
your recollection of it? Do you know how many acres. 
there is in that cove that has not been taken? 

A. Perhaps three to five acres. 
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Q. State how that land is situated with relation to be~ 
ing cut off by reason of the construction of the road across 
there? 

A. The cove coming down from the high lands extends 
to the present lines of the new road. 

Q. Coming down from the high lands and running 
down to the present grade, which is some more than six 
feet, does it render it impossible to cross it? 

A. I don’t know. It is more than six feet, I should 
judge from the appearance. 

Q. Can you indicate at what point on the county road 
is most accessible to this cove? 

A. The county road as marked. here is not as I under- 
stand it. Itis not on the line of the old one; from the 
present traveled road this would be the most accessible 
point (indicating) if the road was not there, being right op- 
posite the land in question. 

Q. What is the prospect as to whether there is to be a 
cut or a fill at the point indicated? 

A. There is a fill there of six feet or more. 

Q. Explain which would be the most accessible point 

to get to her piece of land, this being the county road as 
before indicated, when you come down following the line 
of the county road opposite this point? 
_ A. The most accessible road to it would be from the 
point here, opposite the land we wish to approach, and that 
would be at that point (indicating on the cownty road). In 
order to get to the land from the county road we cross, as 
has been said, a fill of twelve feet in height. That is the 
only difference in the condition of things now and the way 
they were. 

Q. Indicate where the owner of the land will have to 
go now from the county road in order to approach this 
particular piece that you have been testifying to? 

A. She would have to go north-west until she gets 
clear beyond the railroad, being south-east of the traveled 


278 SUPREME COURT OF NEBRASKA, 


8. C. & P. R. R. Co. v. Weimer. 


road until she gets west of the land taken; then back 
along through the cultivated lands to this point (tdicat- 
ing), that being the only accessible way of reaching that 
from the county road at this point. 

Q. Suppose you were coming in from the west. 

A. Then you would come to this point (indicating) and 
go down across the cultivated lands in that direction to the 
land in question. 

Q. What is the lay of the land? 

A. Broken and abrupt. Quite a descent. 

Q. Designate at what point the owner of this land 
could get to this piece without having to contend with the 
abrupt bluff? 

A. He would have to make his detour around in here 
somewhere, and go down in that direction—down the valey. 

Q. Suppose the railroad should cut down to the full 
width of their right of way, on a level with their road bed 
at the present, time, making thirty-seven feet of a cut at 
the point that the county road crosses on the south-west 
corner of the triangular piece, what means of access would 
they haveto thisland? * * * 

A. There would seem to me to be none from that direc- 
tion. 

Q. Would there be any from any direction? If so, 
can you point out on this map what direction it might be 
had to that land? 

A. In going east along the county road from this point 
(indicating the south-west corner of the eighty, of which 
this three acres is a part) that land could be reached by 
making a detour around this abrupt descent, and then ap- 
proach it from the north or north-west, which I think 
would be about the only practical route that that Portion, 
of the land could be reached by. 

Q. Would there be any additional distance to travel to 
go this route you have indicated to this cove that is west 
of this piece of land? * * * 


JULY TERM, 1884. 279 


8.C. & P. R. R.Co. v. Weimer. 


A. Yes, sir. It would necessitate an increase of the 
distance. 

Q. Over whose land would this have to be, this road? 

A. Mrs. Weimer’s. 

Q. Land not condemned? 

A. Yes, sir. 

There was a great deal more testimony of this charac- 
ter. While I confess that I do not understand it or see its 
applicability, I do not doubt that the jury upon a view of 
the premises were able to understand it, and by applying 
the testimony to the several points indicated were able to 
properly.estimate the damage to the remaining land of 
defendant caused by the deep cut and embankment on the 
right of way and the deep gradient of the county road. 
To say the least of it, when there has been so much testi- 
mony tending to show that defendani’s land has been 
damaged, has been isolated and rendered inaccessible by 
reason of the taking of the right of way and+the cuts and 
fills rendered necessary by the construction of the railroad, 
and the jury have been permitted to view the premises, it is 
impossible for a reviewing court to say that a verdict for an 
amount of damages which seems to be reasonable and quite 
within the range of probability is unsusiained by the evi- 
dence. The additional point is made by counsel for plaintiff 
in error that “the damages awarded by the verdict are ex- 
cessive.’ We have seen that the testimony would sustain a 
verdict for two hundred and sixty-one dollars and seventy- 
five cents for the land actually taken, and applying what 
is said above in relation to the evidence of damage to land 
not taken, together with the view of the premises, to the 
amount of the verdict, it will be seen that we are unable 
to say that it is excessive. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


The other judges concur. 
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Henry KREMLING, PLAINTIFF IN ERROR, V. ANNIE 
LALLMAN, DEFENDANT IN ERROR. 


1. Bastardy. A proceeding under the provisions of chap. 37, C. 
8., entitled “Illegitimate Children,’’ by a mother against the 
father of a bastard child, is in the nature of a civil proceeding 
to enforce the performance of a civil and moral obligation. Cot- 
trell v. The State, 9 Neb., 125. 


2. : TRIAL. Upon the trial of such a case neither party is 
entitled to more than three peremptory challenges. 
3 : MARRIAGE OF PARTIES. In such case the intermar- 


riage of the parties will always be encouraged as a means of ter= 
minating litigation and rendering some measure of justice to the 
innocent offspring, but it can not be enforced nor made a condi- 
tion of its support. 


Error to the district court for Washington county. 
Tried below before NEVILLE, J. 


Osborn & Farnsworth, for plaintiff in error, cited: Hull 
v. State, 2N. W.R., 175. Zweifel v. State, 27 Wis., 399. 
Cottrell v. State, 9 Neb., 125. 


W. J. Connell and Ballard & Walton, for defendant in 
error, cited: Jones v. State, 14 Neb., 210. State v. Nich- 
olz, 13 N. W.R., 153. State v. MeGlothlen, 9 Id., 883. 
Ez parte Cottrell, 13 Neb., 193. 


Coss, Cu. J. 


This was a complaint, trial, and conviction under the 
provisions of chapter 37 of the Compiled Statutes, entitled 
“ Tllegitimate Children.” The defendant brings the cause 
to this court on error, and assigns five grounds of error, 
which will be stated and disposed of in their order. 

1. The court erred in refusing to allow the plaintiff in 
error peremptory challenges of jurors as provided by law 
in criminal cases. 
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The case of Cottrell v. The State, 9 Neb., 125, was origi- 
nally prosecuted in the name of the state. This fact, which 
the defendant therein assumed to characterize the case as a 
criminal one, was presented to this court as a ground of 
error. In disposing of the point thus presented, the court in 
the-opinion, after citing the Ohio cases say : “It will be seen 
that a very large proportion of the reported cases have not 
been prosecuted in the name of the state. And being es- 
sentially a civil action, the better course is to conduct the 
prosecution in the name of the real party in interest. But 
in such case the state is aimere trustee, and the real party 
in interest obtains the benefit of the judgment ; the object 
of the action being merely to enforce the discharge of a 
civil and moral obligation, that of support, by a father of 
his own child.” And again, “The statute does not aim to 
punish the putative father, but merely requires him to per- 
form the duty required of every man who becomes the 
father of a child—to provide for its support.” We adhere 
to this opinion, which we had hoped had settled the law 
in this state in regard to this class of actions on the same 
basis as it has long been settled in Ohio, 

There is much force in the position taken by counsel for 
plaintiff in error in respect to the similarity of the impris- 
onment, often resorted to in this class of cases for the 
purpose of enforcing a compliance with the order of the 
court, to punishment for crime. But it must not be for- 
gotten that a punishment often follows the unwise indul- 
gence of the passions scarcely distinguishable from that 
inflicted for crime. 

2. The court erred in permitting counsel for the prose- 
cuiion to compel the plaintiff in error to answer that sex- 
ual intercourse had taken place at a time not named in the 
complaint or near enough to said date to fix the paternity 
of the child upon the plaintiff in error, ete. 

On this point it will be sufficient to say, that the cross- 
examination covered precisely the same period of time as 
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that covered by the examination in chief. His own coun- 
sel put to him the question, “State if you had anything to 
do with this woman in the months of June, July, Au- 
gust, September, October, or up to the first of November?” 
This question he answered, and upon the strictest rules 
was subject to cross-examination to the same extent, and 
it was not exceeded. 

3. The court erred in refusing to set aside the verdict 
of the jury as not being sustained by sufficient evidence 
and being contrary to the law and the evidence. 

A thorough examination of the testimony leads me, and 
no doubt led the jury, to reject all of the collateral testi- 
mony as amounting to nothing, and to look only to the 
testimony of the plaintiff and defendant. And>looking at 
their testimony alone I do not think there can be the least 
doubt of the paternity of the child. The mother swears 
to it positively, the jury had the right to believe her, and 
they evidently did believe her. So that between her and 
the defendant, the most that could be said is that there is 
a conflict of evidence, and a court of review will never be 
asked to reverse a judgment merely because of a conflict 
of evidence. But I do not think that any candid man 
who reads the testimony can retain a doubt of the justice of 
the verdict. 

5. The court erred in not vacating the judgment, order 
or sentence, or in not setting aside the judgment or order 
and granting a new trial upon the supplemental motion 
and offer, and affidavits and exhibits in support thereof. 

It appears that after the rendition of the judgment in 
the court below, and after the overruling of the motion for 
a new trial, defendant presented and filed a motion to va~ 
cate or modify the judgment. 

_ This motion was based upon a copy of the petition in a 
certain action commenced and then pending in the district 
court of Washington county, wherein the said Annie Lall- 
man was plaintiff, and the said Henry Kremling was de- 
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fendant, and certain affidavits of said defendant and his 
counsel, together with a copy of a written proposition from 
Henry Kremling, Sr., to take, raise, and provide for the 
said child. The defendant in his affidavit states that since 
the rendition of the final judgment in the said case he had 
made an unconditional offer to the said plaintiff to marry 
her, ete. 

The only one of these papers which can be deemed 
worthy of much consideration is the affidavit of de- 
fendant setting out his offer to marry the mother of his 
child. This offer, if made in good faith, and not under cir- 
cumstances of indignity that rendered it impossible for her 
to accept it, being the only adequate reparation in his 
power to make her for the injury inflicted, was creditable 
for him to make, and if accepted by her would have ap- 
pealed loudly to the discretion of the court to accept it as 
a settlement of the whole matter. But while I as an indi- 
vidual member of the court would have justified the court 
if in such case he had set aside the judgment upon the in- 
termarriage of the parties, yet to do so he would have to 
act without statutory authority. And certainly the court 
possessed no power to compel the plaintiff to accept of this 
eleventh hour offer of justice. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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H. H. VInDQuEST, PLAINTIFF IN ERROR, V. CHARLES 
PERKY, DEFENDANT IN ERROR. 


1 Bill of Exceptions, Affidavits alleged to have been made at 
the hearing of a motion to set aside a default and judgment in 
the district court, but which have not been embodied in or saved 
by a bill of exceptions, will not be considered in this court. 


os 


2. Pleading: PETITION. The petition in part copied in the opin- 
ion, Held, To state a cause of action not within the statute of 
frauds. 


8. Error: PRACTICE. Probable errors, but which are altogether 
favorable to the plaintiff in error, will not be considered. 


Error to the district court of Saunders county. Tried 
below before GroraE W. Post, J. 


J. C. Cowin (Mason & Whedon with him), for plaintiff 


in error. 


1. The petition does not show that the court had juris- 
diction of the subject matter. 

2. There is no memoranda in writing stated in the pe- 
tition showing a complete and completed contract. The 
memoranda must contain in writing the substantial terms 
of the contract expressed in such certainty that they may 
be understood without resorting to parol evidence; and 
this must be shown by the petition. Waterman on Spe- 
cific Performance of Contracts, § 234. This petition 
does not show any writing from Perky to Vindquest, as 
he does not set forth a word of what he wrote, and the 
court can not say what that letter contained. The petition 
does not show that Vindquest wrote the letter charged to 
him, does not allege he signed it, does not allege that 
he ever sent it, and does not allege that Perky ever re- 
ceived it. Waterman, § 240. Gartrell v. Stafford, 12 
Nebraska, 445. The memoranda must clearly indicate the 
property, and nothing must remain to be done in which 
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the concurrence of the parties is necessary to ascertain the 
location or quantity of land. Waterman, § 236. Force v, 
Dutcher, 18 N. J. Equity, 401. Whelan v. Sullivan, 102 
Massachusetts, 204. Ferguson v. Staver, 33 Pa. St., 411. 
Hurly v. Brown, 28 Massachusetts, 545. Seealso Morgan 
v. Bergen, 3 Neb., 209. 


W. H. Munger, for defendant in error. 


All the elements necessary to make a valid contract are 
stated in the petition. Waterman, §§ 331 and 332. It is 
sufficient to aver that there was a written agreement stating 
the substance without setting forth a copy, and without 
alleging that it was signed; the signing will be implied. 
Waterman, § 292. Brown on Statute of Frauds (3d ed.), 
§ 505. ; 

The petition states the substance of a valid contract, viz.: 
That Vindquest held contracts to certain land, describing 
it; that Perky wrote him (Vindquest) asking what he 
would sell his interest in said land for. Vindquest an- 
swered, stating he would take $2,350. Perky answered, 
accepting the offer—placing his letter,”properly addressed, 
in the post-office. This completed the contract. Benja- 
min on Sales, (4th Ed.), § 44. No time having been 
fixed when payment was to be made or conveyance deliv- 
ered; no provision that either should be done first, the 
covenants were mutual and dependent; one is not bound 
to pay without receiving his conveyance. Waterman, § 
444, Time not having been made the essence of the con- 
tract, Perky was entitled to his deed upon making the 
tender as stated in the petition. 


Cons, Cu. J. 


This action was brought in the court below to enforce 
the specific performance of a contract for the conveyance 
of real estate. The defendant demurred generally to the 
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plaintiff’s petition. The demurrer it seems was filed on 
the 30th day of May, 1882. The journal entry shows 
that the cause was brought on toa hearing on the 27th 
day of October of the same year; that the demurrer was 
overruled, and the defendant called and defaulted for want 
of further answer ; whereupon the court proceeded to hear 
proofs in said cause on the part of said plaintiff, ex parte, 
and rendered judgment for the plaintiff. 

It appears also, that afterwards, on the 16th day of April, 
1883, the defendant filed his motion to set aside and vacate 
the said judgment and grant a new trial in said cause, and 
let the said defendant in to defend the same, for irregu- 
larity and improper conduct in the plaintiff in obtaining 
said judgment. Thesaid motion, after argument, was over- 
ruled, and the defendant brings the cause to this court on 
error. 

There are attached to the record copies of affidavits in 
support and in resistance of said motion. But there is no 
bill of exceptions; hence the affidavits not having been 
made a part of the record cannot be considered here. 

The remaining point, and that upon which plaintiff in 
error relies, is, that the petition fails to state facts sufficient 
to constitute a cause of action. 

Upon the first point plaintiff in error in the brief of 
counsel takes the ground that, “ upon the overruling of the 
demurrer the defendant should have been allowed time to 
file an answer, and to immediately enter a default upon the 
overruling of the demurrer was an abuse of discretion,” ete. 
There is no dispute then as to its being a matter somewhat 
in the discretion of court whether, upon the overruling 
of a demurrer, time will be given in which to file an an- 
swer. And I think such to be the law. That this isa 
discretion which may be abused and for which abuse, in a 
proper case, a judgment would be reversed, I have no doubt. 
But in a matter of discretion it must be presumed that it 
was properly exercised until the contrary is shown. Is it 
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shown in the case at bar? The defendant having been 
properly brought into court by summons, and having 
appeared and filed a demurrer, must be presumed to have 
been in court when the demurrer was overruled. It must 
be admitted that if upon the overruling of the demurrer 
the defendant had applied for leave to file an answer to 
the merits, he must have been allowed to doso; but he did 
not make such application until six months thereafter and 
after a final judgment had been entered in the cause. In 
his motion, filed on the 16th day of April, 1883, he states 
that he has a defense to said action on the merits, but he 
does not show upon what facts such defense is predicated, 
nor present any answer for the consideration of the court. 
It may be that this motion was made at the first oppor- 
tunity available to the defendant, but no showing or even 
allegation is made to that effect. This court cannot lay it 
down as arule for the government of district courts, that 
in cases of the overruling of the demurrer they must wait 
six months before entering judgment by default, or that 
having entered such judgment they should set it aside and 
let in a defense without being informed of the character or 
nature of such defense, and without regard to the degree of 
diligence with which application therefor is made. But 
it may be sufficient to say that upon the record as presented, 
this court cannot say that there was abuse of discretion on 
the part of the district court in this case. 

Under the second head plaintiff in error in the brief of 
counsel makes four points. “1. That the petition does not 
show that the court had jurisdiction of the subject matter.” 

We are left to conjecture as to the application of this point 
to the facts set out in the petition, but suppose that refer- 
ence is made to the fact that the letter of plaintiff in error, 
which is relied upon to take the case out of the statute of 
frauds, does not contain a full description of the land, nor 
state that it is situated in the county of Saunders. The 
petition at the commencement describes the land in full and 
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alleges it to be situated in Saunders county. It is also 
alleged that this is the land which plaintiff below proposed 
to buy of the plaintiff in error and which the latter in fact 
sold to him. 

2. That “there is no memoranda in writing stated in 
the petition showing a complete and completed contract.” 

As applicable to this point, I quote a part of the peti- 
tion. Having first alleged the ownership or interest of de- 
fendant below in the land, and describing it, the petition 
proceeds: “That early in the month of February, 1882, 
plaintiff being desirous to purchase defendant’s said inter- 
est in said lands wrote to the defendant, who then and now 
resides in the city of Kansas City, Missouri, asking at what 
price he would sell his-said interest in said lands to plain- 
tiff. That in response thereto defendant wrote to plaintiff 
in relation to said lands in words and figures following, 
to-wit: ‘Kansas City, Feb. 16, 1882. Chas. Perky, 
Wahoo: Dear Sir—Your letter at hand, and having re- 
turned only yesterday did not have time to answer before, 
I am willing to sell the lands for what money I have paid 
out on the same, or I will take twenty-three hundred and 
fifty dollars and give a quit-claim deed for all my title and 
interest in said lands, all of section 36 in township fifteen. 
If this terms will suit you, you please make out such pa- 
pers as will be required and send them to me for signature. 
Please answer this as soon as possible. Respectfully yours, 
H. N. Vindquest.’” 

The petition proceeds to allege that the plaintiff, imme- 
diately upon the receipt of said letter, to-wit, on the twenty- 
first day of February, 1882, replied to the same, accepting 
the terms proposed therein by the said defendant and en- 
closing a quit-claim deed for execution as requested, etc. 
I think the above letter, taken in connection with the 
alleged letters of the plaintiff below, both preceding and 
following it, a sufficient memorandum of the contract to 
take the case out of the operation of the statute of frauds. 
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These letters of defendant in error to plaintiff in error are 
not set out in hac verba in the petition, but are pleaded 
by their legal effect. Had there been an issue in the case 
these letters must have been produced or their contents 
proven, as can usually be done in case of lost instruments 
or instruments in the possession of the opposite party; but 
in no event could parol evidence be received as to the terms 
of the contract; but such terms must be gathered from the 
letters themselves, either by their production or proof of 
their contents. There being no bill of exceptions it must 
be presumed that the necessary proof was produced at the 
hearing. 

3. “The petition does not show that Vindquest had any 
interest in the land which was the subject of transfer or 
conveyance.” I think the petition alleges title in the plain- 
tiff in error sufficiently for the purposes of this case. 

In the case of Garirell v. Stafford, 12 Neb., 545, this 
' court says in thesyllabus: “ Where the vendee is willing to 
accept the vendor’s title, the vendor cannot set up as a de- 
fense to the action a defect in his title.” - 

4. “The decree of the court is not responsive to the 
alleged writings set forth in the petition, but is made upon 
an entirely different state of facts.” Upon an examination 
of the decree I find, among other findings and decretal or- 
ders, the following, which is doubtless the matter intended 
to be called in question under this head. “ And the court 
doth further find that defendant is entitled to be re-im- 
bursed by the plaintiff for all money paid by him on the 
contract of purchase of the premises described in plaintiff’s 
petition since the commencement of this action, and the 
court doth further find that the defendant has so as afore- 
said, paid the sum of two thousand three hundred and 

forty-eight and 3-100 dollars thereon. It is therefore con- 
sidered and adjudged and decreed by the court that upon 
the payment by the plaintiff to the defendant, or into court 
. for the defendant, the sum of four thousand seven hundred 
21 
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and thirty-seven and 3-100 dollars the defendant shall con- 
vey,” etc. There can be no doubt that if there is error 
in the above it is error in favor of the plaintiff in error, for 
which the latter cannot be heard to complain. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


MAXWELL, J., concurs. 


REEsE, J., having been of counsel in the court below, did 
not sit. 


CuHarLes E. Bazzo ET AL., PLAINTIFFS IN ERROR, V. 
JOHN WALLACE, DEFENDANT IN ERROR. 


1. Appearance. A party who by his attorney enters into a writ- 
ten agreement to continue a cause until a subsequent term of 
the court, thereby enters a general appearance iu the action. 


2. Practice in the Supreme Court. Where a transcript was 
duly filed within the time required by law for an appeal, and 
the defendant had entered an appearance, the court in further- 
ance of justice may upon terms permit the appellant to file a 
petition in error after the expiration of a year from the date of 
the rendition of the judgment. 


Morion to dismiss. 
Howard B. Smith, for the motion. 
George W. Doane, W. J. Connell, and E. W. Simeral, 


contra. 
MAXWELL, J. 


In February, 1883, the plaintiffs appealed to the dis- 
trict court from an order of the county court of Douglas 
county admitting the will of one Annie Wallace, deceased, 
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to probate. The district court dismissed the appeal, from 
which order the plaintiffs appealed to this court. In Jan- 
uary, 1884, the attorney of the parties entered into a stip- 
ulation as follows, omitting the title and signatures: “It 
is hereby stipulated and agreed by and between the parties 
in the above entitled cause that said cause be continued 
until Feby. 20th, 1884. It is further stipulated that the 
appellant therein shall have the privilege of continuing 
said cause upon said day until the July term of said court 
if they so desire”’ The words “until February 20th 
1884,” were stricken out before it was signed. The stipu- 
lation is in the handwriting of the defendant’s attorney, 
and as he states was drawn up because he was unable to 
attend court at that time. On the day preceding that on 
which the stipulation was filed, the defendant’s attorney 
filed a motion in this court as follows, omitting the title 
and signature: “Now comes said John Wallace by his at- 
torney and enters his special appearance herein for this 
purpose and for no other, and moves the court to dismiss 
the appeal herein, for the reason that said action is not an 
action in equity, and therefore not appealable.” At the 
time the stipulation was entered into he made no mention 
of the motion, nor do the plaintiffs appear to have been 
aware of it until after the expiration of a year from the 
time the judgment was rendered. The attorney for the 
defendant now insists upon his motion. 

In Stewart v. Carter, 4 Neb., 567, where an action at 
law was brought to this court on appeal, the appellant was 
permitted to file a petition in error, the transcript being on 
file, and the application being made within one year from 
the date of the rendition of the judgment. 

In Hollenbeck v. Tarkington, 14 Neb., 430, where the 
transcript was filed after the expiration of a year, it was 
held that proceedings in error must be commenced in the 
supreme court in one year from the time the judgment was 
rendered, and in Baker v. Sloss, 13 Neb., 230, where the 
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summons in error served on the defendant was not issued 
until after the expiration of a year from the date of the 
judgment, the proceeding in error was dismissed, the bar 
of the statute being complete when the summons was 
issued. In other words, the summons not having been 
issued within the year, and there having been no appearance 
of the defendant within that time, the statute of limitations 
had run against the right to prosecute proceedings in‘error 
in this court. But in this case there was a general ap- 
pearance of the defendant within the year by his attorney 
entering into an agreement in writing to continue the 
cause. Here was a recognition of the action then pending 
in the supreme court, and an agreement that the hearing 
be deferred until the July, 1883, term. The agreement 
was not limited to the motion, which the defendant’s attor- 
ney did not know had been filed, but was general in its 
terms, and conferred jurisdiction over the person of the 
defendant. The court therefore having jurisdiction of the 
subject matter and of the person of the defendant, within 
the year following the rendition of the judgment may per- 
mit any amendment in furtherance of justice that my 
seem just and proper. 

In Spencer v. Thistle, 138 Neb., 201, it was held that a 
petition in error may be siiendel by leave of court when 
amendment will be in furtherance of justice, and in H. & 
G.I. BR. R. v. Ingalls, Td.. 279, the plaintiff was permit- 
ted after the expiration of a year from the time the judg- 
ment was rendered to make new assignments of error. It 
is evident that it will be in furtherance of justice to per- 
mit the plaintiffs to file a petition in error, and leave to 
that effect is hereby granted, upon condition that they pay 
all costs in the district court and all costs in this court to 
this date. The motion to dismiss is overruled. 


Motion OVERRULED, 


THE other judges concur. 
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SAME v. SAME. 


1. Appeal: Bonn. Where objection is made by motion to an ap- 
peal bond, the defect complained of must be specifically pointed 
out, It is not sufficient to object generally, as that the bond 
does not conform to the requirements of the statute. 


2 - : : AMENDMENT. An appeal bond duly filed and 

> approved is not void, and if defective may be amended or a new 
bond given. 

3. Probate Matters: appraL. An appeal will lie to the dis- 


trict court from any order, judgment, or decree of the county 
court, in all matters of probate jurisdiction. 


: BOND. The appeal bond isto be filed in thirty 
days from the date of the order or judgment appealed from, and 
the transcript to be filed in the district court within ten days 
after the expiration of the thirty days. 


5. ———-~—-: STATUTE CONSTRUED. The act of Feb. 28, 1881,in rela-~ 
tion to appeals from the decision of the county court in certain 
matters does not require a notice of appeal to be given to the 
adverse party, 


6. ——-—: THE CONSENT of the county judge is unnecessary to ob- 
tain an appeal, 


Error to the district court for Douglas county. Tried 
below before Nevii1E, J. 


George W. Doane, W. J. Connell, and E. W. Simeral, 
for plaintiff in error. 


Howard B. Smith, for defendants in error. 
MaAxweEL., J. 


On the 10th day of January, 1888, the will of one An- 
nie Wallace, deceased, was admitted to probate in the 
county court of Douglas county, the defendant being the 
executor. On the 16th of that month, the plaintiffs herein 
filed a bond in said court for an appeal to the district 


294 SUPREME COURT OF NEBRASKA, 


Bazzo v. Wallace. 


court, which bond was duly approved. A transcript was 
duly filed in the district court on the 5th day of February 
following. At the next term of the district court, the at- 
torney for the defendant filed a motion to dismiss the ap- 
peal for the following reasons : 

ist. That no such bond for an appeal was given herein 
as is required by law. 

2d. That no appeal bond has been given herein. 

od. That no transcript was filed in this court within 
the time required by law. 

4th. That the notice of appeal in this case is not suffi- 
cient in law. 

5th. That said notice of appeal was not served within 
the time required by law. 

6th. That there has been filed in this court no proper 
evidence of the notice of appeal as required by law. 

7th. That said appeal was not granted by the court 
below, as required by law. 

8th. That appeal does not lie to this court from the 
county court in this case. 

The motion was sustained, and the appeal dismissed. 

The objections to the bond are too general to be consid- 
ered. If a bond is defective in any particular, the party 
objecting should specifically point out the defect. It is not 
sufficient to object generally—-as that the bond does not 
conform to the requirements of the statute. A bond filed 
and duly approved is not void, and even if defective, may 
be amended or a new bond given. O’Dea v. Washington 
Co., 3 Neb., 122. Casey v. Peebles, 13 Id., 7. The ob- 
jections to the bond therefore did not justify the court in 
dismissing the appeal. 

2. Sec. 1 of “An act providing for an appeal from the 
decision of the county court in certain matters,” approved 
February 28th, 1881, provides that “in all matters of pro- 
bate jurisdiction appeals shall be allowed from any final 
order, judgment,-or decree of the county court to the dis- 


JULY TERM, 1884. 295 
Bazzo v. Wallace, 


trict court by any person against whom any such order, 
judgment, or decree may be made, or who may be affected 
thereby.” Comp. Stat., chap. 20, § 42. 

The section above quoted provides that in all matters of. 
probate jurisdiction an appeal will lie to the district court. 
This certainly includes the probate of a will. 

3. Sec. 2 of the act above referred to, provides that an 
appeal shall be taken within thirty days after the decision 
complained of is made, and section 5 requires the county 
court on payment of fees, to transmit to the clerk of the 
district court a certified transcript within ten days after 
perfecting the appeal. That is, the appellant may file the 
bond for an appeal at any time within 30 days, and the 
transcript is to be filed in the district court within 10 days 
from the expiration of the 30 days, or within 40 days from 
the date of the order or judgment appealed from. First 
National Bank v. Bartlett, 8 Neb., 319. 

4, The act of 1881 is a complete act in itself for the reg- 
ulation of appeals in all matters of probate jurisdiction, 
and all that is necessary to perfect an appeal in such cases 
is to comply with the provisions of that act. No notice is 
required nor need be given, the filing and approval of the 
bond as in justices’ courts being all the notice required. 
Nor has the county court any éption in granting the ap- 
peal, it being a right possessed by every one against whom 
an order, judgment, or decree has been rendered, or may 
be affected thereby. As the plaintiffs come within this des- 
ignation, they have the right to appeal. 

The judgment of the district court is reversed, and the 
cause remanded to the district court for further proceed- 
ings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Wittiam W. Houmess, APPELLANT, v. H. H. ANDREWS 
ET AL., APPELLEES. — 


Taxes: FORECLOSURE OF LIEN. Under the act approved Feb. 19, 
1875, for the foreclosure of tax liens, an action may be brought 
on a tax certificate after the time to redeem hasexpired. Ifthe 
action is properly brought within five years, the court may in- 
elude in the decree money due upon tax certificates of sales 
made more than five years before the commencement of the ac- 


tion. 
Appgat by plaintiff from a decree of the district court 
of Lancaster county, Pounn, J., presiding. 


Harwood, Ames & Kelly, for appellant. 
Watson & Wodehouse, for appellees. 


' Maxwe.t, J. 


This is an action to foreclose certain tax liens. The 
petition sets forth five causes of action, as follows : 

That on the 5th day of September, 1870, the plaintiff 
purchased the n.-w. 3 of sec. 32, t. 10 n., r. 6 e., for the 
taxes due thereon for the year 1869, the amount of said 
tax being the sum of $54.15. That the plaintiff paid the 
taxes due on said land for the year 1870, amounting to the 
sum of $60.80. That on the 7th day of September, 1872, 
the plaintiff again purchased said land for the taxes due 
thereon forthe year 1871, amounting to the sum of $79.02. 
That on the 9th day of September, 1873, the plaintiff pur- 
chased the land in question for the taxes due thereon for 
the year 1872, the amount being the sum of $80.06. That 
on the 11th day of September, 1874, the plaintiff again 
purchased said land for the amount of taxes due thereon 
for 1873, being the sum of $46.06. That in September, 
1876, the plaintiff paid the taxes due on the above de- 


JULY TERM, 1884. 297 


Holmes vy. Andrews. 


scribed land for the year 1875, being the sum of $29.06, 
and in 1877, he paid the taxes thereon for the year 1876. 
That on the 1st day of November, 1877, the plaintiff again 
purchased said land for the taxes due thereon for the year 
1877, the amount of the same being the sum of $60.18, 
That no part of said taxes has been paid, and that notice 
to redeem was duly given, etc. 

The defendant John B. Andrews alone answers the pe- 
tition, and alleges that he is the owner of the real estate 
in controversy, denies that said land was legally and regu- 
larly listed and assessed for taxation for the years 1869 to 
1877 inclusive; denies that the taxes set forth in the peti- 
tion were legally levied, etc., and avers that the several 
causes of action set forth in the first, second, third, and 
fourth counts of the petition did not accrue within five 
years next preceding the commencement of the action. 

The action was commenced January 2d, 1882. On the 
trial of the cause the court found against the defendants on 
the 5th cause of action, and in their favor on the first, sec- 
ond, third, and fourth causes, and rendered judgment ac- 
cordingly. 

The defense relied upon in the defendant’s brief is the 
statute of limitations. Ina number of cases in this court 
it has been held that the statute of Jimitations did not 
begin to run against the lien until the title acquired by the 
tax deed had failed. Schoenheit v. Nelson, ante p. 235. 
Bryant v. Estabrook, ante p. 217. Zahradnicck v. Selby, 
15 Neb., 579. Reed v. Merriam, Id., 323. Towle v. Holt, 
14 Id., 222. Miller v. Hurford, 13 Id.,14. Wilhelm ». 
Russell, 8 Id.,120. Pettit v. Black, Id., 62. Peet v. 
O’Brien, 6 Id., 360. 

In the case first cited it was held that the revenue law 
of 1869 did not require the purchaser to take out a tax 
deed within two years from the date of purchase. The 
“act to provide a mode of foreclosing tax liens upon real 
estate in certain cases,” approved Feb. 19, 1875, author- 
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izes the holder of a tax certificate to bring an action to 
foreclose the same. This was done in this case. It is con- 
ceded that the 5th cause of action set forth in the petition 
is a valid and subsisting lien against the land in question. 
The revenue law of 1869, which was in force when these 
taxes were levied, made taxes a perpetual lien upon real 
estate. In other words the lien continued until the taxes 
were paid. This being so, the taxes set forth in the first, 
second, third, and fourth counts of the plaintiff’s petition 
were liens upon the real estate in controversy. The plain- 
tiff, if he had seen fit, could have taken out tax deeds for 
the years named; and upon the failure of title acquired 
thereby have foreclosed his tax lien. Instead of doing so, 
however, he stated facts in the petition showing that such 
title would be invalid, and asks for the repayment to the 
amount paid by him with interest. This, we think, he is 
entitled to. The lien being a subsisting one, the plaintiff is 
entitled to an account of the amount paid by him with 
twelve per cent interest. The judgment of the district 
court is reversed, and a decree will be entered in this court 
in conformity to this opinion. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. A motion for a rehearing 
was overruled. 


C. A. BALDWIN, PLAINTIFF IN ERROR, Vv. Oscar I. 
Foss, DEFENDANT IN ERROR. 


RevEARING of case, ante p. 80. 
Reese, J. 


After the opinion in this case was filed a motion for a 
rehearing was made upon the ground, among others, that 
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no brief had been served upon the defendant in error prior 
to the submission of the case by the plaintiff in error. 
This motion was supported by the affidavits of the attor- 
neys for defendant in error. For that reason a rehearing 
was granted. ss 

A motion is now made by plaintiff in error to vacate 
the order for a rehearing, for the reason that a copy of the 
brief was duly served on one of the attorneys for the de- 
fendant in error. This motion is also sustained by affida- 
vit. The cause is submitted on the motion and generally. 
As there is a conflict in the testimony upon the question of 
the service of the brief, the motion of plaintiff in error is 
overruled, and we will briefly re-examine the case as pre- 
sented by the defendant in error in his brief which accom- 
panies the motion for a rehearing. 

It is claimed in said brief that the order of the district 
court has been complied with by the plaintiff in error, and 
the money paid to the sheriff upon an execution. While 
that fact, if true, might not change the result, yet we have 
been unable to find in the affidavits or other part of the 
record of the case any proof of this fact, nor is it referred 
to in the motion for a rehearing. Hence we can not in- 
vestigate it further. 

Tt is next claimed that the testimony attached to the pe- 
tition in error was not made a part of the record by the 
proper bill of exceptions, and that the court must have 
gone outside of the record in order to reverse the case, as 
the evidence was not before it, The question as to the 
sufficiency of the bill of exceptions was not before the court 
at the time the cause was submitted, a motion having been 
made to dismiss the case for that reason at the July term, 
1883, which was overruled, the court then finding the bill 
of exceptions sufficient. 

The next point requiring attention is, that this is an ap- 
peal, and the appeal was not perfected within six months: 
as required by law. A petition in error was filed in this 
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court with the transcript, and on which is endorsed a 
waiver of the issuance of a summons in error, and an ap- 
pearance entered, signed by one of the attorneys for the 
defendant in error. 

We are unable to see where any injustice was done by 
the judgment of this court upon the former submission, 
and a similar judgment must be again entered. 


JUDGMENT ACCORDINGLY, 


CuarLes M. HoLMEs, PLAINTIFF IN ERROR, V. 
WiiuiamM P, BAILEY, DEFENDANT IN ERROR. 


1. Sale: HAY IN STACK: CONTRACT: CONVERSION. A pure 
chased of B seventy-five tons of hay which was standing in the 
stack in the field, containing over one hundred tons; the hay to. 
be delivered by Bin the city of P. No part of the hay was set 
off, designated, or delivered in the field. B afterwards delivered 
twenty tons to A at P., after having it weighed as required by 
the contract. Held, That A did not acquire title to or possession 
of the fifty-five tons not delivered and that he could not main- 
tain an action against C for the conversion of the same. His 
remedy was by action against B for damages resulting from a 
‘failure to perform the contract. 


2 Conversion: TITLE. In anaction for damages alleged to have 
heen sustained by reason of the conversion of personal property, 
the plaintiff must recover, if at all, upon the strength of his own 
title, and not npon the weakness of the title of the defendant. 


Error to the district court for Cass county. Tried be- 
low before Pounp, J. 


Smith & Beeson, for plaintiff in error. 


M. A. Hartigan, for defendant in error. 
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REESE, J. 


The plaintiff commenced this action in the district court 
of Cass county, and in his petition alleged that on the first 
day of March, 1881, he was the owner of fifty-five tons of 
hay on the farm of the defendant, and that the defendant 
wrongfully converted said hay to his own use, to the damage 
of the plaintiff, ete. 

‘The defendant answered: 1, A general denial. 2. That 
said plaintiff claimed said hay through one Howland, and 
that said Howland attempted to purchase said hay of 
the defendant but never accomplished or completed the 
same, a condition precedent being the payment for said 
hay, which Howland never fulfilled and never in any 
manner acquired any right thereto. 38. That the contract 
between Holmes and Howland, by which Holmes claimed 
to have purchased said hay, had been rescinded and the 
consideration returned by Howland. 4. That the hay 
claimed by plaintiff was cut and made on defendant’s land 
and remained thereon until it was used, and that all acts. 
of the defendant in relation thereto were as the absolute 
owner thereof. 

The plaintiff replied, denying the allegations of the an- 
swer and alleging that at the time of the negotiations for the 
’ purchase of the hay by plaintiff, the defendant was present 
and knew that Howland was about to sell it to the plain- 
tiff; that he took part and assisted in making the contract 
and knew all about it, and did not make any claim to said 
hay, but spoke of and treated it as the property of How- 
land, and that plaintiff had no knowledge or information 
that defendant made or had any claim to the hay, and that 
defendant is now estopped to set up any claim to the same, 
A trial was had to a jury, who returned a verdict in favor 
of the defendant, and the plaintiff prosecutes proceedings 
in error in this court. 

The plaintiff in error insists that the verdict of the jury- 
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is not supported by the evidence, and is in direct conflict 
therewith and is in conflict with the instructions of the 
court. 
The facts as drawn from the evidence are substantially 
as follows: Howland, from whom plaintiff claims to have 
‘made the purchase of the hay, is the grandson of and re- 
sided with the defendant. Some time before the contract 
between the plaintiff and Howland was made, Howland 
purchased of the defendant his hay at the agreed price of 
five dollars per ton. No part of the hay was delivered, 
and by the terms of the contract none of it was to be taken 
away until paid for, the title to remain in the defendant 
until this condition precedent was performed. Howland 
went to thestables of the plaintiff in Plattsmouth and pro- 
posed selling him some hay. The plaintiff proposed trad- 
ing to Howland aspan of mules. No trade was made on 
that day, Howland saying if he concluded to close the trade 
he would return and complete it. Howland did not return, 
and the next morning the plaintiff, with one Stahlman, went 
to the farm of the defendant and there a contract was made 
by which the plaintiff purchased of Howland seventy-five 
tons of hay for which he paid Howland one hundred dol- 
lars in money and was to deliver to him the mules, which 
he afterwards did; the contract being that Howland was 
to deliver the hay to the plaintiff in Plattsmouth, to be 
weighed and delivered as Howland could do so. The tes- 
timony shows that there was from one hundred to one 
hundred and twenty-five.tons of hay in the field when the 
contract was made, and that no specific stacks or ricks were 
selected or set off to the plaintiff, it being understood by 
the parties that Howland would sell hay on the street to 
other parties and get the money therefor in order to make 
the necessary payments to the defendant for the hay. At 
the making of this contract the defendant was not present, 
although the plaintiff first went to his house and in his 
presence talked with Howland about the trade, and nothing 
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was said by the defendant as to his title to the hay. But 
when the plaintiff and Howland left the house to go to the 
field there was a difference between them of some twenty- 
five dollars, each declaring he would not yield, and to all 
appearances the trade wasat anend. The hundred dollars. 
received by Howland was paid to the defendant and How- 
land began delivering hay to the plaintiff and delivered to 
him about twenty tons, when he returned the mules, claim 
ing they were diseased, and refused to deliver any more 
hay, The plaintiff was preparing to go to the farm of 
defendant for the purpose of taking the hay when the de- 
fendant forbade him doing so until he had received his. 
pay therefor. 

The first point made by the defendant in error is, that 
this action can not be maintained, for the reason that the 
plaintiff had no such title to the hay as is necessary to 
maintain an action for its conversion. This objection 
seems to us to be well taken, and in our view of the case, 
presents an insurmountable barrier to the plaintiff’s recov- 
ery. He has never, at any time, had either the actual or 
constructive possession of the property, which he alleges 
has been converted by the defendant, nor has he at any 
time been entitled to its possession. None of it had ever 
been delivered to him, nor was it in any way set apart 
or separated from the other hay at the time of the pur- 
chase. The contract between plaintiff and Howland was 
for seventy-five tons of hay, which Howland was to 
deliver to plaintiff at Plattsmouth after first having it 
weighed. No delivery was made or attemped to be made 
in the field, in fact the contract by its express terms nega- 
tived any such purpose. Then it was not such a sale ag 
would vest the title in the plaintiff. Suppose the contract 


had been entirely satisfactory to Howland and the defendant, ° 


ang after the delivery of the twenty tons received by the 
plaintiff the remainder should have been destroyed by fire, 
would the plaintiff have been the loser thereby, or could. 


~ 


804 SUPREME COURT OF NEBRASKA, 


Holmes v. Bailey. 


he have called upon Howland for the remaining fifty-five 
tons of hay? But one answer can be made. Howland 
had agreed to deliver to the plaintiff, at Plattsmouth, sev- 
enty-five tons of hay; he must comply with his contract 
or respond in damages to the plaintiff. It was a personal 
contract on the part of Howland, and he could take his 
choice, fulfill it or pay the damages sustained by reason of 
his failure. This view of the case is not met by the sug- 
gestion that the parties to the contract went to the field 
where this particular hay was, and that the contract was 
made with reference to those particular stacks and ricks. 
The quality of the hay was an important factor in the 
trade, and the knowledge on the part of the plaintiff that 
Howland had a large quantity of hay, whch would enable 
him to comply with his contract to furnish, was to him a 
matter of importance. Could it be contended that no other 
hay of the same quality would fill the measure of How- 
Jand’s contract? We think not. If we are correct in our 
conclusions there was no sale of any particular hay to the 
plaintiff by Howland, and the plaintiff’s only remedy is 
against him for the breach of his contract. 

In Herrick v. Carter, 56 Barb., 41, the plaintiff sold and 
delivered to the defendant dry goods, which the latter 
agreed to pay for in nails at a certain price, to be delivered 
on or before a future day specified. The transaction was 
held not to be a purchase of nails, nor even an exchange 
of dry goods for nails; but that the seller of the dry goods 
might recover for their purchase money with interest from 
the day it became payable. When anything remains to 
be done by either or both the parties to a contract of sale, 
before delivery, either to determine the identity of the 
thing sold, the quantity, or the price, the contract until 
such things are done isexecutory merely, and the title does 
not vest in the purchaser. Hale v. Huntley, 21 Vt., 147. 
Wallingford v. Burr, 15 Neb., 204. Hudson v. Wier, 29 
Ala., 294. Stone v. Peacock, 35 Me., 385. Ounningham 
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v. Ashbrook, 20 Mo., 553. Asa general rule the title to 
goods does not pass so long as anything remains to be done 
to identify the goods, or to determine the quantity or 
quality, if the price depends upon such determination. 
MeClung v. Kelley, 21 Iowa, 508. Lingham v. Eggleston, 
27 Mich., 324. Banchor v. Warren, 33 N. H., 183. Ste- 
phens v. Santee, 49 N. Y., 35. 

This action for conversion is in effect the common law 
action of trover, and in order to maintain that action the 
plaintiff must have had the actual custody of, or some 
species of property, either general or special in the prop-~ 
erty, which is the subject of the action.  Bertholf v. 
Quinlan, 68 Ill, 297. Barton v. Dunning, 6 Blackf. 
209. Kennington v. Williams, 30 Ala., 361. Hickok ». 
Buck, 22 Vt., 149. And he must also have an immediate 
right to the possession of the property. Clark v. Draper, 
19 N. H., 419. 

It is claimed by the plaintiff in error, that the defendant 
is estopped to set up his right to the hay under his condi- 
tional contract of sale to Howland for the reason that he 
did not make known to the plaintiff his rights before the 
purchase by the plaintiff. It would not be absolutely es- 
sential that the information should come directly from the 
defendant, if the plaintiff had knowledge of his rights be- 
fore the purchase. As to whether he had that knowledge 
was a question for the jury to determine, there being some 
evidence from which it might be inferred. But in this 
case that question becomes unimportant as it is well set- 
tled that the plaintiff must recover, if at all, upon the 
strength of his own title, and not upon the weakness of 
that of the defendant. Davidson v. Waldron, 31 IIl., 120. 
Mulligan v. Bailey, 28 Ga., 607. Zunklev. Cunningham, 
10 Neb., 162. 

From the foregoing we conclude the district court did 
not err in overruling the plaintiffs motion for a new trial, 
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and that the judgment of that court must be affirmed, 
which is done. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Joun D. Hayvpen anv Sapina J. HAYDEN, PLAINTIFFS 
IN ERROR, V. AARON Woops, BY GEO. W. CovELL, 
HIS NEXT FRIEND, DEFENDANT IN ERROR, 


L Verdict not Sustained by Evidence. ‘Testimony exam- 
ined and found not sufficient to sustain the verdict as to S. J. H. 


2 Tort: VERDICT AGAINST TWO, INCORRECT AS TO ONE, WILL BE 
SET ASIDE. In an action against two or more charging them 
jointly with the commission of a tort, or wrong, if the evidence 
sustains the charge against one, but not as against the other, the 
verdict, as against the one against whom no proof is made, will, 
upon her application, be set aside and the judgment be per- 
mitted to stand as against the party proven guilty of the wrong 
which caused the damage. 


Error to the district court for Otoe county. Tried 
below before Pounn, J. 


E. F. Warren, D. T. Hayden, and J. C. Watson, for 


plaintiff in error. 


Frank T. Ransom and T. B. Stevenson, for defendant in 
error. 


Reese, J. 


This action was commenced in the district court of Otce 
county by the defendant in error for damages resulting 
from personal injuries alleged to have been inflicted upon 
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him by the plaintiffs in error who are husband and wife. 
The petition contains five counts or causes of action, of 
which the first four are for damages sustained by the de- 
fendant in error for several specific assaults alleged to have 
been committed upon him by the plaintiffs in error. The 
fifth count alleges that the plaintiffs in error during the 
years 1877 and 1878 “conspired against” the defendant 
in error “to assault and ill-treat him, and unlawfully and 
with force and violence did make an assault upon the said 
Aaron Woods in the winter of the years 1877 and 1878, 
the exact date of which assault plaintiff is unable to state, 
by forcibly compelling said Aaron Woods to go upon the 
prairie near defendants’ farm in Otoe county, Nebraska, 
and into the fields, and to there herd cattle for defendants, 
barefoot, without sufficient clothing upon his body, during 
freezing and inclement weather of winter, so that thereby 
the feet and hands of said Aaron Woods were frozen, and 
his health seriously impaired, and at night, when plaintiff 
returned from the fields, he was by defendants compelled 
to lodge in the barn and hog pens of defendants; that the 
assaults in this cause of action stated were continuous and 
connected, and were in pursuance of the conspiracy afore- 
said, and that by reason of the said assaults, and the freez- 
ing of his feet he was rendered lame and his health was 
broken down, and he was unable to do any manual labor 
for more than the space of one year following,” to his 
damage, ete. 

To this petition the plaintiffs in error answered jointly, 
denying the allegations of the petition, and alleging that 
defendant in error was “ of vicious habits, very much given 
to the telling of falsehoods regardless of results,” and deny- 
ing that the said Sabina J. Hayden ever at any time touched 
the body of the defendant in error for the purpose of chas- 
tizing or punishing him, and alleging that the said John 
D. Hayden “ corrected said Woods for misconduct only in 
the manner and to the extent that a prudent parent would 
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correct his own child, and only in the manner and to the 
extent that he had been requested and instructed by the 
father of said Woods to do.” A trial was had resulting in 
a verdict in favor of the defendant inerror. Separate mo- 
tions for a new trial were filed by the plaintiffs in error, 
which were each overruled and judgment entered on the 
verdict. Separate petitions in error are filed in this court, 
but as only one transcript is filed they will be treated 
together, 

It is urged by counsel for the plaintiffs in error, that 
“ihe evidence adduced on the trial not only fails to con- 
nect Mrs. Hayden with either of the alleged assaults, but 
shows affirmatively that she was neither present at or par- 
ticipated therein or counseled or advised the same or either 
of them,” and that there is no evidence to support the 
verdict as against her. 

From a careful examination of all the evidence in the 
case we are unable to find any instance where Mrs. Hayden 
was present or took any part in any of the alleged assaults 
made upon the defendant in error by Mr. Hayden. It is 
true she knew of it in some instances, but the record 
wholly fails to show any active participation or any such 
action on her part as a promoter or encourager as would 
make her liable as a participant in the assault. The de- 
fendant in error testified in substance that she would al- 
ways treat him well except that when Mr. Hayden re- 
turned home of evenings she would tell on him, and tell 
Mr. Hayden to whip him, which he usually did, but there 
is no intimation in the evidence that she sought or justi- 
fied or approved any such assaults as are detailed by the 
testimony of the defendant in error. It is true he testified 
that when Mr. Hayden was away from home she would 
send him to the field in cold weather, thinly clad, to herd 
the cattle, but it is also shown that this was in obedience 
to the commands or general directions of Mr. Hayden. 
And as he had the legal right to give such instructions 
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and general directions, it can not be maintained that she 
would be liable for the damages resulting from exposure, 
while discharging the duties imposed by her husband, upon 
the defendant inerror. It is fair to presume that the fifth 
count of the petition was based upon these facts, and did the 
evidence sustain the allegations of this count we should vot 
disturb the verdict; but it does not. ‘here is nothing to 
sustain the allegation of a confederation or conspiracy. It 
is claimed by the defendant in error that she was present 
during a certain day on which he was confined in a room 
of the house, by her husband, during a cold winter day 
without food or clothing, but the testimony wholly fails to 
show any action or conduct on her part which might be 
reasonably coustrued into even an approval of his conduct. 
True she did not interfere, but to do so, however com- 
mendable it might have been, was not necessary on her 
part in order to avoid liability under the facts of this case. 

It is strongly insisted by the plaintiffs in error, that if 
the verdict as against the wife cannot be sustained then the 
husband is entitled to a new trial also, but in that we can 
not agree with the plaintiffs’ counsel. If no other reason 
for the opposite rule could be assigned, we think one can 
be found in the separation of their motions for a new trial 
and their petitions in error, by which they have separated 
and severed their rights and interests. But to our minds 
it is clear that the results claimed by the plaintiffs in error 
do not necessarily follow. While it is true that the defend- 
ant in error by his petition has proceeded against both 
jointly, it by no means follows that the verdict must be 
against both or neither. The fifth count of the petition 
charges a conspiracy to do, and the doing of certain things, 
to the damage of the defendant in error, in pursuance of 
that conspiracy, and were this count standing alone as the 
sole cause of action, there would be force in the position of 
the plaintiffs in error. But the first, second, third, and 
fourth counts of the petition allege the commission of spe- 
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cific, aggravated assaults with no suggestion of a conspir- 
acy, confederation, or common purpose. A cause of action 
against both the plaintiffs in error is stated in each; the 
proof makes a case against one of the plaintiffs in error, 
but in our opinion not as against the other., Could not 
the jury have found against one and not the other, and 
their verdict stand? If so, why can not a new trial be 
granted to one and not the other? A “judgment may be 
given for or against one or more of several plaintiffs, and 
for or against one or more several defendants; * * * 
in an action against several defendants the court may, in its 
discretion, render judgment against one or more of them, 
leaving the action to proceed against the others, whenever 
a several judgment may be proper.” Civil code, § 429. 
Tort feasors are jointly and severally liable. An action 
may be maintained against one or all at the option of the 
injured party. Several and separate judgments may be 
rendered in separate actions, but the satisfaction of one 
satisfies all, and to this extent only may their liability be 
said to be joint. 

There was not sufficient evidence to sustain the verdict 
of the jury as against the plaintiff in error Sabina J. Hay- 
den, and as to her the judgment is set aside, the decision 
of the district court upon her motion for a new trial: is 
overruled and a new trial granted. The judgment of the 
district court as to John D. Hayden is in all things af- 
firmed, 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Marrua I. Courrnay, PLAINTIFF IN ERROR, V. CAs- 
PER B. PARKER AND OTHERS, DEFENDANTS IN 
ERROR. 


Lien of Judgment: VENDOR’S INTEREST IN LAND. Where 
judgment is recovered against one who has agreed to sell land 
but made no deed nor received the whole of the purchase money, 
it is a lien on the vendor’s interest in the land, and a purchaser 
under the judgment is entitled to the money remaining unpaid. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 


D. G. Courtnay and J. L. Caldwell, for plaintiff in error. 


W. J. Lamb and Harwood, Ames & Kelly, for defend- 


‘ants in error. 
MaxweELL, J. 


This was an action of ejectment brought by the plaintiff 
against the defendant to recover the possession of lot 3, in 
block, 10, in Lavender’s addition to the city of Lincoln. 
On the second trial in the court below judgment was ren- 
dered in favor of the defendants. 

It appears from the record that on the 19th day of 
July, 1871, Luke Lavender, who was then the owner of 
the lot in question, sold the same together with lots 1, 2, 
and 4 in said block to Byron Kenable and C. O. Parmen- 
ter for the sum of $1,600, payable as follows: $100, at the 
time of making the contract; $500 on or before Aug. 
19th, 1871; $500 on or before February 19th, 1872, and 
$500 on or before August 19, 1872, interest at 10 per 
cent to be paid on all deferred payments. It was also 
agreed that upon the full payment of said sums and not 
otherwise, said Lavender was to make the purchasers a 
deed for said lots, Parmenter erected a dwelling-house on 
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lot 3, and occupied the same with his family until he sold 
and conveyed the same as hereinafter stated. The testi- 
mony tends to show that the $500 due August 19, 1871, 
was paid. What other sums may have been paid prior to 
Nov., 1873, is not clear. In June, 1873, Kenable and Par- 
menter commenced an action against Lavender and wife for 
a specific performance of the contract. Issues were joined, 
when in January, 1874, the parties by their attorneys en- 
tered into a stipulation that a decree should be entered for a 
specific performance of the contract,and that said Lavender 
should then execute a deed for said premises. It was fur- 
ther stipulated that a deed should be made at once for said 
premises. A decree was afterwards entered according to 
to the terms of said stipulation. Parmenter thereupon 
sold and conveyed said lot to Hartley, who in March, 1874, 
sold and conveyed the same to the defendant Parker, who 
has occupied the premises ever since. In August, 1873, 
Henry Atkins commenced an action against Luke Laven- 
der in the district court of Lancaster county, and in Novem- 
ber of that year recovered a judgment. In November, 
1879, an execution was issued on said judgment, and levied 
upon said lot 3 with other property, and the same was after- 
wards sold to the plaintiff. The sale was afterwards con- 
firmed, and a deed made to the purchaser. At the time 
of this levy and sale it is apparent that all the purchase 
money had not been paid,and the legal title to the property 
in controversy remained in Lavender. The lien of the judg- 
ment therefore operated on this unpaid purchase money— 
that is the lien operated upon the lot in question subject to 
the purchaser’s rights under the contract. Filley v. Dun- 
can, 1 Neb.,134. Uhl v. May, 5 Neb., 157. Lefferson v. 
Dallas, 20 O. 8., 68. 

In Fasholt v. Reed, 16 Serg. and Rawle, 266, it was 
held that a judgment against one who had agreed to sell 
but made no deed, nor received the whole of the purchase 
money, was a lien upon the vendor’s interest, and a pur- 
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chaser, under a sheriff, of such interest, will stand in the 
place of the vendor and be entitled to the money due from 
the purchaser. This in our view is a correct statement of 
the law, and has been uniformly adhered to by this court. 
The proportion of unpaid purchase money due upon the 
lot in question at the time the judgment was recovered, 
and the lien attached, therefore is due to the plaintiff. As 
the evidence fails to show the amount due thereon the 
cause must be remanded for a new trial. The judgment 
of the district court is reversed and the cause remanded for 
for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. A motion for rehearing was 
afterwards filed and rehearing denied. 


Tue Omana AND NorTHERN NepRASKA RAILwWay 
COMPANY, PLAINTIFF IN ERROR, V. JoHN I. ReE- 
DICK, DEFENDANT IN ERROR. 


Railroads: OccUPATION OF LAND BELONGING TO DIRECTOR: 
EJECTMENT DOES NOT LIE. R. was one of the original pro- 
jectors of the O. & N. W. R. R., owned more than one-fifth part 
of its capital stock, and was an active member of its board of di- 
rectors during the whole life of said corporation. In 1869 the line 
of the road was laid out and established, and the first ten miles 
graded passing over and occapying a tract of land belonging to 
R. No objection wasever made by R. to the occupation of his 
land by said railroad track. In May, 1871, the first twenty-six 
miles of the railroad, including that part crossing the land of 
R., was conveyed by said railroad company by deed of trust to 
‘secure the payment of certain bonds therein described. In 1878 
the said deed of trust was foreclosed in equity, and the said rail- 
road sold to satisfy the principal and interest due on said bonds. 
Defendant holds its title to said railroad under such sale. After 
wards R. brought ejectment against defendant O. & N.N. R. Ry 
Co. to eject it from said land. Held, That such action could not 
be sustained, 
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Error to the district court for Douglas county. Tried 
below before Savage, J. 


John D. Howe, for plaintiff in error, cited: Erie R. R. 
Co.v. D. L. & W. Co., 21 N. J. Eq., 288. C.R. BR. Co.v. 
Pelfield, 5 Dutcher (N. J.), 206. Pettibone v. La Crosse 
R. R., 14 Wis., 479 and cit. Pusey v. Wright, 31 Pa. 
St., 387. Hornback v. C. & Z R. B., 20 Ohio St., 81. 
Wetherell v. Brobst, 23 Iowa, 586. Wilson v. Chalfant, 
15 Ohio, 248. JZ. MW R. R. v. Whitaere, 8 Ohio &t., 
591-4. Oity of Columbus v. Dahn, 36 Ind., 330.  Rich- 
mond v. Dubuque, &e., R. R., 33 Iowa, 422. Dietrick 
v. Murdock, 42 Mo., 279. EH. P. R. BR. Co. v. Schol- 
lenberger, 54 Pa. St., 144. Hanlon v. Wilson, 10 Neb., 
138 at 142. McAuley v. W. R. R. Co., 33 Vermont, 311. 
C., B. & Q. v. Know College, 34 Ills., 195. Austin ». 
Rutland Ry. Co. 45 Vt., 215. Dale v. Hunneman, 12 
Neb., 221. Sappington v. Little Rock R. R., 37 Ark., 
23. Kutz v. McCune, 22 Wis., 628 at 631. 


Redick & Redick and John I. Redick, for defendant in 
: error, cited: Purcell v. Miner, 4 Wall, 517. Carrolls v. 
Cox & Shelley, 15 Iowa, 455. Conway v. Smith and wife, 
13 Wis., 142. Downer v. Smith, 24 Cal., 114. Sherman 
v. Milwaukee, Lake Shore & Western Railroad Company, 
40 Wis., 645. 87 Penn. State, 28. Railroad v. Robbins, 
85 Ohio State, 5381. Pierce on Railroads, 230. 


Coss, J. 


This was an action of ejectment for the possession of a 
forty-acre tract of land. The defendant in the court 
below in its answer disclaimed “all claim of title, or pos- 
session, or right of possession in or to all of the real es- 
tate described in the petition, except that portion thereof 
included in the right of way ground of its said railroad, 
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to-wit: a strip 100 feet wide containing about 14 acres . 
running across the north-east corner of said tract, said right 
of way ground extending 50 feet each way from the center 
of. the track of said railroad,” etc. Admitted “that it is 
by itself and its grantees in possession of said right of 
way grounds, but denies that its said possession is unlawful 
or that the plaintiff owus the same in fee simple, or is en- 
titled to the possession thereof.” Also averred “ that it 
owns and at the period named in the petition did own 
said right of way ground, and is and all said time has been 
entitled to the possession thereof.” 

The cause was tried to the court, a jury being waived, 
with finding and judgment for the plaintiff. A motion 
for a new trial being overruled the cause is brought to this 
court on error. 

Plaintiff in error makes the following points: 

1. That the findings and decision of the court are not 
sustained by sufficient evidence. 

2. That the same are contrary to law. 

3. That the court erred in admitting in evidence testi- 
mony offered by the plaintiff below over the objection and 
exception of the defendant below, and also in refusing to 
admit in evidence testimony offered by defendant below, 
etc. 

It appears from the record that the plaintiff below was 
one of the projectors of the Omaha and Northwestern Rail- 
road, the owner of more than one-fifth of the capital stock 
of the company, and an active member of the board of di- 
rectors during the lifetime of said corporation. During 
this time, and in the latter part of 1869 and fore part of 
1870, the first ten miles of said railroad were built extend- 
ing across the corner of the forty-acre. tract of land belong- 
ing to the plaintiff below and described in the petition. It 
was claimed by the plaintiff in error, in the court below 
and in this court, that all of the stockholders being direct- 
ors and all owning lands appropriated by the company for 
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right of way purposes, including the plaintiff below, mu- 
tually agreed to donate and convey the right of way to the 
said company over their several tracts of land respectively. 
That each of the other stockholders and directors, except 
the defendant in error, made such conveyances, but that 
he, after having several deeds drafted for such purpose, 
failed to execute any of them. This is testified to by Mr. 
Budd and Mr. Harbach, officers of the said company, but 
is denied by defendant in error in his testimony, and as the 
trial court found for the plaintiff it must be considered in 
this court as not proven. I think that had the district 
court found that the plaintiff donated the right of way to 
the railroad company that such finding would have been 
sustained by the evidence. In such case the donation 
having been accepted and acted upon for nearly ten years 
could not now be revoked by the donor. But it did not; 
but must have found to the contrary, and there being a 
conflict of evidence such finding will not be disturbed. 
But it is not denied, nor can it be, under the evidence, 
that the plaintiff knowingly permitted the company to oc- 
cupy his land with its railroad track, nay, that in one 
sense, as an active member of the board of directors, he 
with his associates built the road over his land and allowed 
it to remain there for at least seven years. It is probable 
that at any time during this period he could have caused 
the company, of which he was an influential official mem- 
ber, to move for the assessment of his damages for the said 
right of way; but certain it is that as an individual land- 
owner, and antagonistic to the company, he could at any 
time have procured the assessment of such damages and 
collected the same from the company by legal process. 
But he did not resort to this remedy by either of the two 
methods thus open to him. It also appears that during 
this time the railroad company, with the active and effi- 
cient assistance of the plaintiff as one of its board of direct- 
ors, issued and negotiated bonds to the amount of sixteen 
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thousand dollars per mile, and executed a mortgage on the 
road to secure their payment. That said mortgage was 
afterwards defaulted and foreclosed, the railroad sold there- 
upon, and that the plaintiff in error—defendant in the court 
below—derives its title to and possession of the said rail- 
road by virtue thereof. Upon these facts it is claimed that 
the plaintiff is estopped to eject the defendant from its said 
right of way across his land, or even to claim damages from 
it for the said right of way. But I do not deem it neces- 
sary to pass upon that question here, and I do not. 

The rights of property, however sacred and guaranteed 
by the constitution and the laws, yet must be held and en- 
joyed in relation to the rights of others. While property 
in the possession of the owner may be kept and enjoyed by 
him with little or no respect to the wants or wishes of other 
people, yet when he once suffers it to pass from his own 
possession and control into that of others, either with or 
without consideration, the law limits him in the manner of 
re-possessing him of it, and this limitation can only be 
measured by the facts of each case as it arises. 

In the case of Right v. Beard, 13 East., 210, the law is 
stated in the syllabus as follows: ‘One who is put in pos- 
session upon an agreement for the purchase of land cannot 
be ousted by ejectment before his lawful possession is de- 
termined by demand of possession or otherwise.” 

Tt is also true that under the constitution and laws of 
this state the assessment of damages and payment or de- 
posit of the amount is a condition precedent to the vesting 
of the title or of any right in the company to construct 
their road. But these conditions are susceptible of being 
waived, and as said by Ch. J. Redfield, in the case of Mo 
Auley v. Western Vt. R. R. Co., 33 Vt, 811: “In these 
great public works the shortest period of clear acquiescence, 
so 4s fairly to lead the company to infer that the party in- 
tends to waive his claim for present payment, will be held 
‘to include the right to assert the claim in any such form 
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as to stop the company in the progress of their works, and 
especially to stop the running of the road after it has been 
put in operation, wHereDy the public acquire important in- 
terests in its continuance.” 

Whatever righis the plaintiff may have against the 
present plaintiff in error, growing out of this right of 
way question, and whether he is estopped in pais to as- 
sert any or all of them, it seems clear to me that he is not 
entitled to a judgment that would enable him to sever a 
line of commerce which, by his assent if not through 
his active agency in part, was constructed over this same 
property, and has enjoyed free passage over it for at least 
seven ycars. 

The judgment of the district court is reversed and the 
cause dismissed, 


REVERSED AND DISMISSED. 


THE other judges concur. 


Atonzo GEORGE, PLAINTIFF IN ERROR, v. THE STATE 
OF NEBRASKA, DEFENDANT IN ERROR. 


1. Witnesses: CROSS-EXAMINATION. When a witness is cross- 
examined on a matter collateral to the issue, he cannot, as to his 
answer, be subsequently contradicted by the party putting the 
question. 1 Whart. Ev., 3 559. 


2 —-———: . The test of whether a fact inquired of in cross- 
examination is collateral, is, would the cross-examining party 
be entitled to prove it as a part of his case tending to establish 
his plea? Id. 


Error to the district court for Douglas county. anes 
below before NEVILLE, J. 


Redick & Redick, for plaintiff in error. 
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Isaac Powers, Jr., Attorney General, for the State. 
Coss, Cu. J. 


The plaintiff in error was tried and convicted at the 
February term, 1884, of the district court of Douglas 
county. The indictment contained two counts. The first 
charging the plaintiff in error with having, on the 19th 
day of November, 1883, stolen from the person of one 
Louis Brown the sum of seventy dollars. The second 
count charges him with, at the date aforesaid, assaulting the 
said Louis Brown with intent to steal from the person of 
said Brown the sum of seventy dollars. The jury found 
‘him not guilty upon the first count, and guilty under the 
second count. Being sentenced to six years in the peni- 
tentiary, he brings the cause to this court on error. 

There are two points insisted upon: 

1. That the verdict is not sustained by the evidence 
and is contrary to law; and, 

8. For errors of law occurring at the trial. 

The second, fourth, and fifth grounds of error assigned 
in the petition in error are substantially abandoned in the 
brief, and were not insisted upon at the hearing. They will 
therefore not be further noticed; nor will the first point, 
further than to say that whatever might be my opinion as 
to whether or not the verdict is sustained by the evidence, 
having reached the conclusion that there must be a new 
trial for the causes assigned under the third head, it is 
deemed unadvisable to make any comment on the evidence. 

On the trial the prisoner was sworn as a witness on his 
own behalf. Upon his cross-examination the district at- 
torney put the following question to him: 

Q. Did you approach this girl and another girl by the 
name of Mamy and a gentleman with them, these three 
sitting at a table down in the Tivoli garden, last August, 
and say to Mamy in the hearing of this girl referred to: 
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This feller has got money, come and get into the hack, and 
I will drive you out, and we will have a chance to get it, 
or fix him, or anything of that sort? 

The witness answered, “ No, sir.” 

After the defense rested, the district attorney on the part 
of the state recalled Frankie Driscoll, a witness who had 
been previously sworn and examined on the part of the 
state, she being the person referred to in the foregoing 
question as “ this girl,” and put the following question to- 
her. I quote from the bill of exceptions: 

Q. Do you recollect one night last August of seeing 
Lon George down at the Tivoli garden? 

Objected to as immaterial and improper rebutting testi- 
mony and leading. Overruled and defendant excepis. 

A. Yes, sir. 

Q. Who were you with? 

A. I was alone. 

Q. Who did you see there with Lon George, or did 
Lon George speak to you? 

A. No, sir. 

Q. Who were you sitting with when he came up? 

Objected to as improper. Overruled. Defendant ex- 
cepts. 

A. He was not talking to me, but a girl sitting on the 
same bench that I was on one side, and a gentleman was 
sitting on the other side of the table. 

Q. What is her name? 

A. Mamy. 

Q. What did Lon say to Mamy in your presence? 

A. He said this man has got money, and if you will 
get a hack, and go out to the road house we will fix him 
all right. 

It will be borne in mind that the alleged robbery for 
which accused was being tried occurred on the 19th day 
of November, and this meeting of which witness was inter- 
rogated was claimed to have occurred in the month of Au- 
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gust preceding. Anything about the latter circumstance 
was therefore a collateral matter in the trial. It cannot be 
claimed that the district attorney could have been per- 
mitted to ask of a witness on the part of the state on his 
direct examination the question that he was permitted to 
ask the accused on his cross-examination. It would have 
been open to almost every objection which lies to any ques- 
tion in any case. And this is the test. If the question 
put to a witness on the part of the state on his direct ex- 
amination would have been objectionable as being no part 
of the state’s case, then it is collateral and the party asking 
it is bound by the answer, and will not be permitted to 
call another witness to contradict him. See Wharton’s 
Law of Evidence, vol. 1, § 559, and forty cases there 
cited, constituting the whole current of authorities from 7 
East., to 1 Texas Court of Appeals, and I don’t think 
that a single cage can be found holding to the contrary. 

And this testimony was highly prejudicial to the plain- 
tiffin érror in fact. But I do not enlarge upon that as I 
desire to put this decision and opinion squarely on the law, 
as I think it has been universally understood and settled 
for ages. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance with 


law. 
REVERSED AND REMANDED. 


THE other judges concur. 
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ete ene Sete Ce eer an wr ees 


JAMES PLUMMER, PLAINTIFF, APPELLANT, Vv. EDMUND P. 
Buck, Laura V. Bucx, J. R. McKyieut, anp 
Samvet B. McEWEN, DEFENDANTS AND APPELLEES. 


‘1. Real Estate: FRAUDULENT SALE: CONSIDERATION. Upon 
the evidence set out in the body of the opinion, Held, That the 
price at which the real estate in question was sold by the attor- 
ney in fact of the vendor was not so grossly inadequate as to be 
notice to the vendees or subsequent mortgagee of any fraudulent 
intent on the part of said attorney, even if such intent existed 
at that time. 


POWER OF ATTORNEY: TERMS OF SALE. P. gave M. 
a power of attorney to sell and convey a tract ofland. M. con- 
veyed the land to B. and B., and under an arrangement con- 
temporaneously made, whereby McE. was to make a loan of 
money to B. and B. to enable them to pay for said land, took 
notes and a mortgage from B. and B. payable to himself, and 
immediately endorsed the notes and assigned the mortgage in 
his individual capacity to McE., who thereupon paid the money 
into the hands of a land agent, who immediately passed it over 
to M. Held, That the same was a sale for cash within the terms 
of the power of attorney, and not a barier, nor a sale on time, 


AppeaL from the district court of Lancaster county. 
Heard below before Pounn, J. 


Burr & Parsons, for appellant, cited: Taylor v. Gallo- 
way, 1 Ohio, 232. Cleveland v. Bank, 16 Ohio State, 236, 
269. Mott v. Smith, 16 Cal., 557. Reese v. Medlock, 27 
‘Tex., 120. Hampton v. Moorhead, 17 N. W. R., 203, 
Cones v. Neligh, 5 Neb., 302. Hunt v. Rhodes, 1 Peters, 
1. Wilkinson v. Getty, 13 Iowa, 157. 


Harwood, Ames & Kelly, for defendants and appellees 
E. P. and Laura V. Buck, and J. A. Marshall, for appel- 
lee Samuel B. McEwen. 


Coss, Cu. J. 


This action was brought in the district court for the pur- 
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pose of enjoining the defendant, S. B. McEwen, from ne- 
gotiating or transferring certain notes and a mortgage exe- 
cuted by the defendants, Edmund P. Buck and Laura V. 
Buck, to the defendant, J. R. McKnight, and by him 
endorsed to the said McEwen, and to have the said mort- 
gage canceled of record; also to have the defendants, 
Edmund P. and Laura V. Buck, reconvey certain lands 
to the plaintiff, and for the quieting and confirming of the 
title thereto in him. There were answers on the part of 
each of the defendants except McKnight, who having ab- 
sconded was not served with process, a trial and judgment 
for the defendants, and the plaintiff brings the cause to this 
court on appeal. 

The facts of the case, as appear from the record, are as 
follows: ‘The plaintiff resides in the neighboring county 
of Johnson, and owned the quarter section of land in 
question in the southeastern part of Lancaster, near the 
village of Firth. J. R. McKnight resided at Firth, a 
teacher, and stood fair in the community. The Bucks were 
a young husband and wife, lately come from somewhere in 
Illinois to the neighborhood of Firth. McEwen resided 
in the city of Lincoln, where he had some money to loan 
on real estate security. He being temporarily absent from 
the state, had left the business of loaning his money in the 
hands of his attorney, J. A. Marshall, Esq., of the latter- 
named place. 

From the date of the paper itself, it appears that on the 
1st day of November, 1881, the plaintiff executed, duly 
acknowledged before competent authority, and delivered 
to the said McKnight a power of attorney to sell and con- 
vey the land in question. This power is unusually full, 
and indicates that the plaintiff placed unbounded confidence 
in the integrity as well as in the judgment of McKnight. It 
appears from the testimony of the Bucks that at a certain 
time a week or so anterior to the date of the power of at- 
torney, McKnight approached them with a proffer to sell 
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them the land, told them that it was in his hands to sell, and 
named two thousand dollars as the price. I quote from 
the testimony of E. P. Buck: “TI told him that I would 
not giveit. * * * TI asked him his terms. He said 
that he did not know then. He would see. So he came 
back again shortly afterwards, a few days afterwards, and 
I told him that I would give him seventeen hundred dol- 
lars for it. He wanted to know what I would give him 
in cash, and he would say (see) what the old man would 
do. I told him seventeen hundred dollars, provided we 
could get a loan on the place of twelve hundred dollars, 
He said he would see what the old man would say, and he 
came back and said that he would take that by being paid 
all cash.” 

Q. Did he say anything about getting a loan for you? 

A. Yes, I told him to see about getting that, and he 
said that he would. We wanted him to take—to let the 
old man take our notes and make payments, but the old 
map, he said, would not sell for that unless it was cash. 
* * * He said that he would go and see if he could 
get a loan on the place. He went to see, and then came 
and told us that he thought he could get the loan, and 
fixed a day for us to come to Lincoln. 

It further appears that McKnight had come to Lincoln 
and applied to J. H. McMurtry for the loan on behalf of 
the Bucks, as spoken of by Buck in his testimony above; 
that McMurtry, knowing of this money of McEwen’s 
under the control of J. A. Marshall, gave encouragement 
that if the party who was going to buy the farm was going 
on it to live and improve it, that a loan could be got 
on it. It further appears that on the 8th day of Novem- 
ber, 1881, McKnight and Mr. and Mrs. Buck came to 
Lincoln for the purpose of obtaining said loan and closing 
up the transaction. Mr. or Mrs. Buck had five hundred 
dollars in Iilinois which was being sent to them by express, 
which was to be received by McKnight on the purchase of 
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the land when it came, so that the amount to be borrowed 
on the land was twelve hundred dollars. Upon applica- 
tion being made by these parties, through McMurtry, to 
Marshall for a loan of twelve hundred dollars of McEw- 
en’s money, Marshall suggested that the note or notes and 
mortgages be made by the Bucks to J. R. McKnight and 
the notes be endorsed and the mortgage assigned by him 
to McEwen. He gives as a reason for this that he consid- 
ered the land as rather a low or scant security for twelve 
hundred dollars, and he considered McKnight’s name as 
an indorser on the note as an additional security. So the 
note or notes and mortgage were executed by Mr. and Mrs. 
Buck to McKnight, and the notes by him indorsed and 
the mortgage assigned to McEwen and delivered to Mar- 
shal for him, and twelve hundred dollars of McEwen’s 
money was drawn from the bank by Marshall] and paid 
over to McKnight. A few days thereafter the five hun- 
dred dollars consigned to Mrs. Buck by express from I)li- 
nois was received and paid to McKnight, making seven- 
teen hundred dollars in all.- 

It is alleged and proven on the part of the plaintiff that 
said McKnight never accounted to or paid over to the 
plaintiff any part of the said seventeen hundred dollars 
by him received for the said land, and I think it is ad- 
mitted that a short time after these transactions McKnight 
absconded from the state and country. 

Plaintiff and appellant takes the ground here, as he did 
in the court below, that the transaction as above narrated, 
between his attorney and the defendants, the Bucks and 
McEwen, was a barter and not a sale, and hence was not 
within the power as expressed in the power of attorney. 
Also, that the price at which the land was sold was so 
grossly inadequate as to be notice of the fraud and bad 
faith of McKnight to all of the other defendants. 

As to the latter propositions, there was sufficient con- 
tradictory evidence to place it out of the power of this court, 
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to say that the district court should have found that the 
price at which the land was sold was grossly inadequate. 
The plaintiff himself fixed the value of the land at thirty- 
five hundred dollars. His son-in-law, Bobst, a witness in 
his behalf, put it at from $25 to $30 per acre; Mr. Wes- 
sells at $20 per acre; Mr. Evans at from $20 to $25 per 
acre; Mr. Howard at the same; Mr. Buman at $21 per 
acre, and Mr. Tenhauser at from $2400 to $2500 for the 
tract. Of the defendants’ witnesses, Mr. Baily put it at 
$14 per acre, Mr. Moore at from $13.50 to $14 per acre, 
Mr. McMurtry at from $10 to $12 per acre, Mr. Hossack 
at from $10 to $12.50 per acre, and Mr. Holmes at from 
$9 to $10 per acre. The three latter are well known real 
estate dealers. 

We cannot adopt the view of counsel for appellant, that 
the facts in this case constitute a case of barter or exchange 
of properties, nor that it was a case of sale on credit. 
Aside from the dishonesty, defalcation, and absconding 
of McKnight, which can by no means be charged to either 
of the answering defendants, the case presents nothing 
wrong or even unusual. From the plaintiff’s own show- 
ing on the witness stand, he sent the power of attorney to 
McKnight requesting him to sell the land for the best 
price he could get, in cash down, naming no price, and 
placing no limitation on his instructions whatever. The 
price, though low, according to the weight of testimony, 
was not grossly inadequate, and was within the instruc- 
tions, even had any instructions, except those borne on 
the face of the power of attorney, been brought home to 
the vendees, which is not claimed. 

It was not inconsistent with the duty which McKnight 
owed to his principal to receive the notes and mortgage of 
the defendants, Edmund P. and Laura V. Buck, and en- 
dorse the notes and assign the mortgage (which latter, how- 
ever, was unnecessary) to the defendant McEwen, to enable 
them to secure a loan whereby to perfect the purchase, and 
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I venture to say that similar transactions are quite frequent 
in land negotiations. No liability was thereby attempted 
to be saddled upon the plaintiff, and the transaction was 
no noticé to the defendants or either of them of bad faith 
on the part of McKnight, or that he intended to defraud 
his principal out of the proceeds of the sale. 

It is also urged that as the consideration named in the 
deed was a greater sum than that actually given that cir- 
cumstance was constructive notice to the vendees of bad 
faith on the part of the attorney. It seems from the tes- 
timony of the female defendant that she did notice that 
clause in the deed and objected to it as a possible device 
to make the vendees finally pay twenty-five hundred dol- 
lars, the consideration named in the deed, for the land, but 
her fears were quieted by the assurance of McKnight and 
the notary public that that sum was put in as the consid- 
eration only to make the land sell for a higher price should 
they want to sell it thereafter. And granted that the plain- 
tiff had a perfect title to the land, it made not the slightest 
difference to any of the parties what sum was nanied in 
the deed as the consideration, except possibly to the ven- 
dees should they wish to°re-sell. 

As between the parties before the court, there is no 
cause of action or moral wrong, either plead or proved; 
nor even against McKnight, so far as his transactions with 
the other defendants are concerned. ‘With his subsequent 
embezzlement of the proceeds of this sale by the attorney 
they had nothing to do. The plaintiff alone, of the par- 
ties, had trusted him, and the consequences of such mis- 
placed confidence must fall solely on him. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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DaniEL FREEMAN, PLAINTIFF IN ERROR, V. J. M. 
BuRKS, DEFENDANT IN ERROR. 


1. Appearance. A defendant who appears specially in a case for 
the purpose of objecting to the jurisdiction of the court over his 
person must specifically point out the defect which it is claimed 
prevents the court from acquiring jurisdiction. 


2 


: CHANGE OF VENUE. A defendant by filing an affidavit 
for a change of venue enters a general appearance in the action. 


3. Bill of Particulars, A bill of particulars in a justice’s court 
which sets out a copy of the notes sued on, and alleges that there 
ig due thereon from the defendant to the plaintiff a specified 
sum, is sufficient. 


Error to the district court for Gage county. Tried 
below before Davipson, J. 


A. Hardy, fer plaintiff in error. 
J. N. Rickards, for defendant in error, 
MAXWELL, J. 


The defendant in error brought an action against the 
plaintiff before a justice of the peace to recover the sum 
of $53.50 and interest, on two promissory notes. The 
justice issued a summons to which was appended his name 
in print. The plaintiff herein thereupon employed an 
attorney, who filed a motion as follows: “And now comes 
Daniel Freeman, the defendant, by his attorney, for the 
sole purpose of challenging the jurisdiction of the court 
in this action over the person of the defendant, and asks 
that this action be dismissed for that the court has not 
obtained jurisdiction in the premises.’ Which motion 
was duly signed. The attorney also filed an affidavit for 
a change of venue to hear the motion. The case was 
thereupon transferred to another justice who overruled the 
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motion and rendered judgment in favor of Burks. The 
plaintiff thereupon filed a petition in error in the district 
court, where the judgment of the justice was affirmed. 

A party who appears by motion to object to the juris- 
diction of the court over his person by reason of a defect 
in the process or its service, must point out specifically the 
objection complained of. It is not sufficient merely to 
object to the jurisdiction, but the reason for such objection 
must be stated. Objections which are entirely technical 
are not favored, and a party who seeks to take advantage 
of them must himself be free from fault. But if the 
motion had been sufficiently specific, still the plaintiff 
herein by filing the affidavit for a change of venue had 
entered a general appearance in the action and could not 
afterwards object to the jurisdiction. 

Objecticn is made to the bill of particulars as not-stating 
a cause of action; but this objection is untenable. It is 
alleged in the bill that Daniel Freeman is justly indebted 
to J. M. Burks “in the sum of fifty-three dollars and 
fifty cents and interest, on two certain promissory notes 
hereto attached, marked Exhibit A and B, which is madea 
part hereof,” etc. This is sufficient. Where sufficient facts 
appear to show a cause of action, a reviewing court will 
disregard merely formal defects, which do not affect the 
merits of the controversy. It is apparent that justice has 
been done, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 
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ALEXANDER PATRICK, PLAINTIFF'IN ERROR, V. THE 
StTaTE OF NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: CHALLENGE TO GRAND JURORS. While a 
person charged with an offense which is about to be laid before 
& grand jury may examine and challenge for cause any person 
called as a grand juror, on the ground of bias or-prejudice, yet 
such challenge must be made before the jury is impaneled and 
sworn, 


2. Hvidence. There is no error in excluding a mere repetition by 
a witness of testimony already given by him. 


3. Certain evidence held to be irrelevant and properly ex- 


eluded. 


Error to the district court for Seward county. Tried 
below before GEorGE W. Post, J. 


St. Clair & Anderson and Lamb, Ricketts & Wilson, for 
plaintiff in error. 


Isaac Powers, Jr., Attorney General, for the State. 
MaxwELL, J. 


The plaintiff was indicted for the murder of his wife, 
and convicted of murder in the second degree and sen- 
tenced to imprisonment in the penitentiary for life. He 
assigns a number of errors in the proceedings which will 
be considered in their order : 

I. It is alleged that the court erred in refusing to per- 
mit the plaintiff to examine the grand jurors that found 
the indictment, and challenge for cause. 

At common law the sheriff of every county was re- 
quired to return to every session of the peace, and every 
commission of oyer and terminer, and of general jail de- 
livery, twenty-four good and lawful men of the county, 
some out of every hundred, to inquire, present, do, and 
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execute all those things which the law required. 4 Black. 
Com., 302. The jurors returned were to be good and law- 
ful men—that is men free from objections, such as bias, 
prejudice, or other objection affecting their fairness or im- 
partiality. In other words, grand jurors, like petit jurors, 
were required to be indifferent between the parties, and be 
guided solely by the evidence in determining whether or 
not an indictment should be found against the accused. 
People v. Jewett, 3 Wend., 314. U.8.v. Watkins, 3 Cranch. 
C.C.R., 457. Com. v. Clark, 2 Browne, 325. State v. Gil- 
lick, 7 Iowa, 287. People v. Manahan, 32 Cal., 68. State 
v. Quimby, 51 Me., 395. Whart. Cr. Proc., § 346. . New- 
man v. The State, 14 Wis., 427. But personal objections 
to the fairness of jurors must be made before the jury is 
impaneled and sworn. People v. Jewett, 3 Wend., 321. 
The practice in this state has been for the court to examine 
the jurors as to their qualifications before the jury is im- 
paneled. If the jurors are found to be legally qualified, 
and no personal objections as to bias or prejudice are made 
against any of them, the jury is impaneled and sworn. 
Objections on the ground of prejudice or bias, if made 
afterwards, cannot be considered. In the case at bar the 
plaintiff did not ask leave to examine the jurors until after 
the jury had been impaneled and-sworn. There was no 
error therefore in overruling the application. 

. II, Objection is made to the exclusion of testimony that 
James Patrick, a son of the plaintiff, had another revolver 
than that produced by him at the trial, the apparent ob- 
ject being to cast suspicion upon him as having com- 
mitted the murder. But an examination of the testimony 
shows that the question was twice answered in the nega- 
tive, and full and explicit answers given. There was no 
error therefore in sustaining the objection. 

III. The plaintiff’s attorneys offered evidence to prove 
that he had visited a house of ill-fame in Indiana, and that 
this circumstance was stated to his wife on the day the 
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murder was committed. The evidence waz excluded, and 
properly we think, as it was clearly irrelevant. There is 
no error in therecord. The testimony shows beyond ques- 
tion that the plaintiff deliberately committed the murder 
with which he is charged; that no extenuating circum- 
stances appear, and in our opinion the sentence is not too 
severe. There is no error in the record, and the judgment 
is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Grant BurNETr, BY HIS NEXT FRIEND, Lucy G. 
BURNETT, PLAINTIFF IN ERROR, V. THE B. & M. R. 
R. Co., DEFENDANT IN ERROR. 


1. Juror: EMPLOYE OF RAILROAD INCOMPETENT. An em- 
ploye of a railroad is incompetent to sit as ajuror in a case 
where the company is a party. 


2 : ERROR WITHOUT PREJUDICE. If a challenge to an in- 
competent juror is overruled, and he is afterwards peremptorily 
challenged and excluded, and the record fails to show that the 
party exhausted his peremptory challenges, the error in over 
ruling the challenge for cause will be without prejudice. 
Palmer v. The People, 4 Neb., 68. Freeman v. The People, 4 
Denio, 10. 


8. Railroad: PERSONAL INJURIES: NEGLIGENCE. @.,@ boy 
between ten and eleven years of age, while walking on a railroad 
at a point where there was no thoroughfare, by accident stepped 
between the guard and main rail at a switch, and was unable to 
extricate his foot, and aswitch engine being turned on to that 
line, ran over and crushed his foot. Held, That if the em- 
ployes of the company, after becoming aware of the perilous 
condition of the plaintiff, by the exercise of a reasonable degree 
of care could have prevented the injury the company was liable, 


4 Evidence Inadmissible. Certain evidence held to have 
been improperly admitted. . 
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Error to the district court for Cass county. Tried be- 
low before Morris, J., sitting for Pounp, J. 


A. N. Sullivan and J. B. Strode, for plaintiff in error,. 
on competency of juror, cited: Profatt Jury Trial, 177. 
Hathaway v. Helmer, 25 Barb., 29. On negligence, cited: 
1 Thompson, 157, e seg., Id., 1105, 1108. Thurber », 
Harlem Bridge, 60 New York, 826. McGovern v. N. Y. 
Central, 67 Id., 418. Cooley Torts, 675. New Haven v. 
Vanderbilt, 16 Conn., 421. 


T. M. Marquett and J. W. Deweese, for defendant in 
error, cited: 2 Rorer Railways, 1032. Allyn v. Boston, 
105 Mass., 77. Butterfield v. Western, 10 Allen, 532. 
Burns v. Boston, 101 Mass., 50. DMullherrin v. Delaware 
R. R., 81 Penn. State, 366. 


MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant, to recover for personal injuries alleged to have 
been caused by the negligence of the employes of the de- 
fendant in running one of its locomotives. On the trial of 
the cause in the court below, a verdict was rendered in 
favor of the defendant and the action dismissed. The first 
error assigned is in overruling the challenge to one B, 
Humpall, called as a juror. The examination of Mr. 
Humpall is as follows: 


Q. Are you in the employ of the defendant at present?’ 

A. Iam, sir. 

The attorneys for the plaintiff thereupon challenged the 
juror for cause. 

Q. By the court. What position do you occupy? 

A. I work in the carpenter shop. 

Q. By the court. Are you of your own knowledge. 
acquainted with any of the facts in this case? 
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A. Jam not, 

Q. By the court. Do you have any opinion at the 
present as to which party should prevail? 

A. No. 

Q. By the court. Have you ever formed or expressed 
an opinion as to which party should prevail? 

A. No. ; 

Q. By the court. Have you any bias or prejudice in 
favor or against either of the parties to this action? 

A. No, sir, that I know of at present. 

The challenge was thereupon overruled, to which the 
plaintiff excepted. 

A note is made in the record by the judge, that after the 
challenge for cause was overruled by the court the plain- 
tiff peremptorily challenged the juror B. Humpall, who 
was thereupon excused. 

At common law it is good cause for challenge that a 
juror is next of kin to either party within the ninth de- 
gree; that he has been an arbiirator on either side; that he 
has an interest in the cause; that there is an action depend- 
ing between him and the party; that he has taken money 
for his verdict; that he has formerly been a juror in the 
same cause; that he is the party’s master, servant, coun- 
selor, or attorney. 3 Black. Comm., 363. And the com- 
mon law in that regard is in force in this state. Ensign v. 
Harney, 15 Neb., 330. Jurors must be indifferent be- 
tween the parties and have neither motive nor inducement 
to favor either. The fact that the defendant is a corpora- 
tion does not change the rule nor render an employe eligi- 
ble to sit on a jury in an action where the corporation is a 
party. The court therefore erred in overruling the chal- 
lenge. But as it appears that the juror was challenged 
peremptorily and excluded from the jury, and the record 
fails to show that the plaintiff exhausted his peremptory 
challenges, it was error without prejudice. Palmer v. The 
People, 4 Neb., 68. Freeman v. The People, 4 Denio, 10. 
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2. Dr. Livingston, of Plattsmouth, the defendant’s 
principal surgeon, was called as a witness for the plaintiff, 
and testified to the extent of the injuries. He was then. 
asked by the defendant’s attorney whether or not his ser- 
vices for attendance on the boy were paid for by the boy 
or his mother or any one for them. The plaintiff’s attor- 
neys objected to the question, because there was no claim 
for compensation for such services. The objection was 
overruled, and he answered that, “The treatment and all. 
the supplies necessary to the treatment were supplied with- 
out cost to the patient.” 

Q. That is the rule in all cases? 

A. That is the rule in all cases. 

Had there been any claim in the petition for compensa- 
tion because of money expended for this purpose, the ques- 
tion would have been proper. But nothing is claimed on 
that ground, and the answer must have been prejudicial 
by diverting the attention of the jury from the real ques- 
tion at issue. 

3. It appears from the record that in August, 1882, the 
plaintiff, who was then between ten and eleven years of 
age, was walking on the defendant’s railroad track in the 
city of Plattsmouth, at a point on or near Second street, 
about thirty-three feet north of the north line of Main 

‘street. Second street at that point is covered with railroad 
tracks and is not used by the public at large. The de- 
fendant’s depot is a short distance east of Second street, and 
a few feet south of Main street, and persons in passing to 
and from the depot are compelled to cross nearly all of 
said tracks. The plaintiff in his testimony states: “I was 
walking along the track and my foot slipped into the guide 
rail and got fast there, and the engine was standing still, 
close to where the switchman was. And I stood there and 
when I saw the engine coming it was on the track that. 
goes to the river. He came to the switch.” 

Q. Who came to the switch? 
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A. Mr. Lee Parker. He put the switch on my track. 
He got on the engine and jumped off again and caught me, 
and the engine went over me and never stopped till it got 
even with the other side of Main street. 

He also states that he was thirty or forty feet from the 
switch at the time of the accident, and that when the switch 
was turned for the engine to pass over the track he hal- 
looed and attracted the attention of a number of persons; 
that the switchman ran to him ahead of the engine and 
tried to extricate him, but finding that he was unable to do 
so pulled his body over from the track, the injury sustained 
being the crushing of the foot, which was afterwards am- 
putated, the heel being saved. 

The fifth instruction given by the court on its own mo- 
tion is as follows: ‘ Although the jury may believe from 
the evidence that the defendant was guilty of negligence 
upon the occasion in question, which contributed directly 
to the injury complained of, yet if you further believe from 
the evidence that the plaintiff was also guilty of negligence 
which contributed directly to the injury, then the plaintiff 
cannot recover in this suit, unless the jury further find 
from the evidence that the conduct of the defendant’s ser- 
vants was malicious and willful, or wantonly reckless, 
showing an utter disregard of the rights of the person of 
the plaintiff” This instruction was clearly erroneous. It 
entirely takes away from the jury the question of care on 
the part of the defendant. 

The rule is well settled that a party who is injured by 
the mere negligence of another cannot recover for the in- 
jury if he by his ordinary negligence or willful wrong 
proximately contributed to produce the injury complained 
of, so that but fur his co-operating fault it would not have 
occurred, except where the proximate cause of the injury is 
the omission of the defendant after becoming aware of the 
danger to which the plaintiff is exposed to use a proper 
degree of care to avoid injuring him. §. & R. on Neg., § 
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2. 2AOC& CR. Co. v. Elliot, 4 0.8, 474. ° Brown 
v. Hannibal, etc., R. R. Co., 50 Mo., 461. RB. RB. Co. v. 
Davis, 18 Geo., 679. Cooper v. Cent. R. R. Co., 44 Lowa, 
134. Cooley on Torts, 674. Trurov. R. R. Co., 24 Vt, 
487, Isbell v. R. R. Co., 27 Conn., 393. Hicks v. BR. RB. 
Co., 64 Mo., 430. If, therefore, the employes of the de- 
fendant in charge of the locomotive, after being aware of 
the perilous condition of the plaintiff, did not exercise a 
reasonable degree of care to prevent the injury, the defend- 
ant cannot rely on the plaintiff’s negligence to defeat a re- 
covery. Some of the instructions asked should have been 
given, but as they are within the rule above stated it is 
unnecessary to review them. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


ApDoLPH HOLMBERG, PLAINTIFF IN ERROR, V. CONRAD 
HAvcK, DEFENDANT IN ERROR. 


Constitutional Law: JURISDICTION OF POLICE CoURT. Under 
the title of “an act to provide for the organization, government, 
and powers of cities of the second class having more than ten 
thousand inhabitants,” the legislature can not invest the police 
judge with ‘‘concurrent and co-extensive jurisdiction with 
county courts of all ordinary civil actions.” 


Error to district court for Lancaster county. Tried 
below before Pounn, J. 


Harwood, Ames & Kelly, for plaintiff in error, 


Caldwell & Huston, for defendant in error, 
24 ; . 
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MAaxweELL, J. 


In 1883 the legislature passed “an act to provide for 
the organization, government, and powers of cities of the 
second class having more than ten thousand inhabitants.” 
The only city to which it would apply at the time of its 
passage was Lincoln; but as it was a general statute and 
intended for other cities when their population should 
reach the requisite number the act was sustained as not 
being in conflict with the constitution. State, ex rel. Jones, 
v. Graham, ante p. 74, and we see no reason to change 
that decision. 

Sec. 82 of the act provides that “ The police judge shall! 
have exclusive jurisdiction to hear and determine all of- 
fenses against the ordinances of the city, and concurrent 
aud co-extensive jurisdiction with county courts of all or- 
‘dinary civil actions and criminal proceedings; and all pro- 
visions of law relative to practice, process, and judgments, 
and appeals therefrom, and stay of execution relative to. 
county courts, shall apply to and govern the police court 
in civil actions, and summons in civil actions shall be re- 
turnable, and such cases shall stand for trial as in justice’s 
court.” Comp. Stat., edition of 1883, 852. 

Under this section of the act the plaintiff brought an ac- 
tion in the police court of Lincoln, against the defendants 
upon a promissory note to recover the sum of $250.50 
with interest and costs. A summons was duly. issued and 
served upon the defendant, who appeared and answered, 
denying the jurisdiction of the court. The objection was 
overruled and judgment rendered in favor of the plaintiff 
for the sum of $260.40 and costs. The cause was taken 
on error to the district court where the judgment of the 
police court was reversed and the action dismissed, upon 
the ground that the police court had no jnrisdiction. 

; The question for determination by this court is, whether 
the legislation under the title of an act “to provide for the 
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organization, government, and powers” of certain cities 
can invest the police court with extraordinary powers in 
civil cases. 

Sec. 11, Art. IIL, of the constitution, provides that “No 
bill shall contain more than one subject, and the same shall 
be clearly expressed in its title.” 

In White v. The City of Lincoln, 5 Neb., 516, itis said 
the object of this provision is to prevent surreptitious legis- 
lation by incorporating into bills obnoxious provisions 
which have no connection with the general object of the 
bill, and of which the title gives no indication. 

In Mahaney v. The People, 13 Mich., 494, the supreme 
court of Michigan say: “ The practice of bringing together 
into one bill subjects diverse in their nature, and having 
no necessary connection, with a view to combine in their 
favor the advocates of all, and thus secure the passage 
of several measures no one of which could succeed upon 
its own merits, was one both corruptive to the legislature 
and dangerous to the state. The general purpose of the 
constitutional provision is accomplished when a law has but 
one general object which is fairly indicated in its title.” 
Cooley’s Const. Lim., 144. 

In City of Tecumseh v. Phillips, 6 Neb., 305, the title 
of the act was “to amend an act to incorporate cities of 
the second class, and to define their powers, approved. 
March 1, 1871, and to legalize certain taxes therein men- 
tioned.” The 3d section provides “that in all cases in 
which cities of the second class have collected and ex- 
pended for the use and benefit of such cities, either in 
works of internal improvement, or otherwise, moneys col- 
lected from licenses for the sale of intoxicating liquors, 
such expenditures are hereby declared to be legal, and the 
same is hereby ratified and confirmed,” etc. It was held 
that the 3d section was not within the title, and therefore 
was void, 

And in State v. Lancaster County, 6 Id., 474, where 
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the title of the act was “To provide for township or- 
ganization,” it was held to include only township organi- 
zation. It is said (page 484), “It not only requires the 
purpose of the act to be correctly indicated by the title, but 
jt must control the effect and operation of the law, and ex- 
clude everything which is not within the purpose indicated 
by the title.’ Other cases might be referred to, but this 
seems to be unnecessary. 

The rule is well established in this state that the title 
of an act controls the effect and operation of the law, and 
excludes everything not included therein. This being so 
the legislature could not, under a title creating a higher 
grade of cities of the second class, invest the police court 
with extraordinary powers. A police court is created for 
the purpose of trying offenses arising under the ordinances 
of the city. In this class of cases it has exclusive jurisdic- 
tion, and while the legislature perhaps may clothe it with 
the same power as a justice of the peace in criminal cases, 
it can only confer the usual powers possessed by such 
courts, Here it is sought to create a court possessing 
substantially the same powers as the county court. That 
courts inferior to the district court may be created by 
law for cities and incorporated towns is conceded; but the 
act creatiug such courts must indicate such purpose in the 
title. The provision conferring jurisdiction in civil actions 
not being within the title of the act, it is unconstitutional 
and void. The judgment of the district court is therefore 
affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Cuicaco, BURLINGTON AND Quincy Ramroap Com- 
PANY, PLAINTIFF IN ERROR, Vv. Toma SkKuPA, 
DEFENDANT IN ERROR. 


Forcible Entry and Detention. An action of forcible detainer 
cannot be maintained by a vendor of real estate against a pur- 
chaser who is in possession under his contract of purchase and 
has made default in the payment of a part of the purchase 
price, even though the contract provides that time is the essence 
of the contract and a failure to pay promptly as the payments 
become due shall work a forfeiture of the contract and the ven- 
dor be entitled to the possession of the land. 


Error to the district court for Saline county. Tried 
below before Pounn, J., sitting for Morris, J. 


Marquett, Deweese & Hall, for plaintiff in error, cited : 
B. & M. v. Lent, 11 Neb., 201. Phelps v. R. R., 68 IL, 
468.. Iowa v. Mickel, 41 Iowa, 402. Uhl v. Pence, 11 
Neb., 316. 


E. SB. Abbott, for defendant in error, cited: Dakin v. 
Allen, 8 Cush., 38. Myers v. Koenig, 5 Neb., 419. Leach 
o. Sutphen, 11 Id., 527. Streeter v. Rolph, 13 Id., 388. 


REESE, J. 


This action was instituted before a justice of the peace 
for the possession of certain real estate under the provis- 
ions of chapter ten of the civil code, entitled “ Actions for 
the forcible entry and detention, or forcible detention only, 
of property.” On the trial before the justice of the peace 
the following facts were agreed to as a part of the evidence 
in the case: 

“Tt is agreed by the defendant that the land in contro- 
versy was duly patented by the United States to the Bur- 
lington and Missouri River Railroad Company in Nebraska, 
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and that the Burlington and Missouri River Railroad 
Company did on the ......... day of ......... duly execute 
and deliver a deed to the land in controversy to the Chi- 
cago, Burlington and Quincey Railroad Company. That 
the Burlington and Missouri River Railroad Company in 
Nebraska sold upon a contract to this defendant the land 
in controversy, on August 5th, 1879, and defendant went 
into possession. ‘That on the 8th day of May, a.p. 1883, 
the defendant was in default of payments which had be- 
come due on said contract, and said payments on that date 
were due and unpaid. That on the 8th day of May, a.p. 
1883, said contract was duly canceled and declared for- 
feited by J. D. McFarland, land commissioner for the said 
plaintiff’ That on the 2d day of July, a.p. 1883, notice 
marked exhibit ‘ A,’ was served upon the defendant.” 

The notice referred to as exhibit “A” was the usual notice 
to quit, served before the commencement of the action. The 
contract under which the defendant held and claimed to 
hold possession was the usual contract executed by the 
plaintiff to purchasers of its lands, and was introduced in 
evidence on the trial ; also the fact of the failure on the 
part of the defendant to make the payments as they ma- 
tured, with the dates of their maturity, showing a failure to 
make payments as follows: August 5th, 1880, $24.62; 
August 5, 1881, $24.62; August 5, 1882, $24.62. 

Upon the introduction of this proof the justice, on mo- 
tion of the defendant, dismissed the cause for want of 
jurisdiction. The plaintiff excepted to the ruling of the 
justice and removed the cause to the district court on error, 
where the decision of the justice of the peace was affirmed, 
and it now prosecutes the case in this court by proceedings 
in error, alleging that the district court erred in sustaining 
the decision of the justice of the peace. 

A number of questions are presented by the record for 
decision, but as the view taken by this court renders it 
unnecessary to notice but one, we will give our attention 
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to that one alone, and that is whether or not an action of 
“forcible detention ” under the provisions of our code can 
be maintained in a case of this kind. In other words, 
whether a vendor of real estate, where the vendee has 
taken possession of the land under the contract, is entitled 
to this remedy in case of a failure on the part of the ven- 
dee to make the payments in accordance with the terms of 
the agreement or contract of sale. 

The contract above referred to contains the following 
provisions: 

“And in case the second party shall fail to make the 
payments aforesaid, and each of them punctually, and 
upon the strict terms and times above limited, and like- 
wise to perform all and each of his agreements and stipu- 
lations aforesaid, strictly and literally without any failure 
or default, then this contract, so far as it may bind the 
first party, shall become ucterly null and void, and all 
rights and interests hereby created, or then existing in 
favor of the second party, or derived from him, shall 
utterly cease and determine, and the right of possession 
and all equitable and legal interests in the premises hereby 
contracted shall revert to and revest in said first party, 
without any declaration of forfeiture or act of re-entry, or 
any other act of said first party to be performed, and with- 
out any right of said second party of reclamation or com- 
pensation for moneys paid or services performed, as abso- 
lutely, fully, and perfectly, as if this contract had never 
been made. 

“And said party of the first part shall have the right, 
immediately upon the failure of the party of the second 
part to comply with the stipulations of this contract, to 
enter upon the land aforesaid, and take immediate posses- 
sion thereof, together with the improvements and appurte- 
nances thereto belonging. And the said- party of the 
second part covenants and agrees that he will surrender 
unto the said party of the first part the said land, appur- — 


344. SUPREME COURT OF NEBRASKA, 


c., B. &Q. R. R. Co. v. Skupa. 


tenances, and improvements, without delay or hindrance, 
and waives all right he may have of going into any court 
to maintain the possession of the same. 

“And the party of the second part covenants and agrees 
that if he is allowed to remain in possession of the land 
after default, he shall hold his possession as tenant at will 
to the party of the first part.” 

The question thus presented is not whether the plaintiff 
can, in a proper action, declare the contract at an end and 
obtain the possession of the land, providing the defendant 
has no equities to assert, but whether that possession can 
be obtained in an action for the forcible detention of the 
property. 

The provisions of the code of this state upon the subject 
of the forcible detention of real estate, in so far as they 
have any bearing upon this case, are as follows: 

“Sec. 1019. Any justice, within his proper county, 
shall have power to inquire, in the manner hereinafter 
directed, as well against those who make unlawful and 
forcible entry into lands and tenements, and detain the 
same as against those who, having a lawful and peaceable 
entry into lands or tenements, unlawfully and by force 
hold the same; and if it be found upon such inquiry that 
an unlawful and forcible entry has been made, and that 
the same lands and tenements are held by force, or that 
the same, after a lawful entry, are held unlawfully, then 
said justice shall cause the party complaining to have res- 
titution thereof. 

“Sec. 1020. Proceedings under this article may be had 
in all cases against tenants holding over their terms; in 
sales of real estate on executions, orders, or other judicial 
process, when the judgment debtor was in possession at the 
time of the rendition of the judgment or decree, by virtue 
of which such sale was made; in sales by executors, ad- 
ministrators, or guardians, and on partition, when any of 
the parties to the partition were, in possession at the com- 
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mencement of the suit, after such sale so made on execu- 
tion, or otherwise, shall have been examined by the proper 
court, and the same by such court adjudged legal; and in 
cases where the defendant is a settler or occupier of lands 
or tenements, without color of title, and to which the com- 
plainant has the right of possession. This section shall 
not be construed as limiting the provisions of section one 
thousand one hundred and nineteen. 

“Sec. 1021. A tenant shall be deemed to be ae 
over his term whenever he has failed, neglected, or refused 
to pay the rent or any part thereof when the same was 
due, and judgments either before the justice or in the dis- 
trict court under this chapter shall not be a bar to any after 
action brought by either party.” 

We have quoted these sections of the statute at length 
for the purpose of showing in what cases and under what 
conditions a justice has “ power to enquire” into the unlaw- 
ful detention of property. Under these provisions, if plain- 
tiff can maintain this action at all it must be upon the 
theory that the defendant is a tenant of the plaintiff under 
the provisions of the contract of purchase, which provides 
that in case of default in payments the purchaser shall 
“hold his possession as a tenant at will.” 

This contract is a contract of sale, and nota lease. It 
must be one or the other. It cannot be said that if the 
purchaser fails to pay an installment of purchase money at 
the time it is due, the vendor cannot enforce the contract 
against him; that it then becomes a lease and so coutinues 
until the purchaser pays the installment due, and that such 
payment again changes it into a contract of sale. Neither 
can it be said that any of its terms can be binding upon 
the purchaser and not at the same time hold the seller. 
The provisions of the contract in so far as it is binding 
upon either of the parties must be mutual. Therefore if 
both parties abandon and rescind the contract, and the 
purchaser at that time shall be in possession, that possession 
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is agreed to be a tenancy at will terminable at the pleasure 
of either party. 

It must be further observed that while the plaintiff 
might under the terms of this contract cancel it and refuse 
to be further bound by it in case of default, yet it could 
not do so to the extinguishment of any equities which might 
exist in favor of the defendant. It may be and doubtless 
is claimed that in this case he has none. This may be 
true, but if this action can be maintained in this case it 
can in any case of the sale of real estate, and all equities in 
favor of the purchaser completely terminated and canceled 
at the will of the vendor by the simple act of the selection 
of the court in which he will prosecute his action; for it is 
well known that no defense of that kind can be made in 
proceeding under the sections above quoted. So long as 
the contract of sale continues, so loug has the purchaser an 
interest in the subject of the contract. So long as that in- 
terest or title exists the justice has no jurisdiction in the 
case. In an action in ejectment or other proper proceed- 
ing in a court of general jurisdiction all equities and de- 
fenses can be fully adjudicated. In justice court they can 
not be, for the reason that no jurisdiction or authority to 
do so exists, and therefore in suits between vendor and 
vendee, growing out of the contract of sale, the district 
court only has jurisdiction. 

The case of Uhl v. Pence, 11 Neb., 319, is cited as au- 
thority against the views here expressed. We do not so 
consider it. In that case the purchaser had never paid 
any part of the purchase price and had abandoned the con- 
tract and the premises. The defendant Pence, a stranger 
to the contract, had taken possession without the consent 
of either the vendor or vendee, but was seeking to hold by 
virtue of some right or claim of his own. It was shown 
that the plaintiff Uh] had possession prior to the possession 
of Raw, the purchaser. No person was claiming any rights 
under the contract between Uhl and Raw. The question 
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in this case was in no sense before the court in that, and 
the suggestion made by the writer of that opinion was used 
only by way of argument, and not as deciding any ques- 
tion of that nature before the court. 

In Dakin v. Allen, 8 Cushing, 33, it is said: “But it is 
sometimes said that one who is thus under a contract for 
a sale is tenant at will to the owner. In a certain sense he 
is a tenant at will, as a mortgagor is tenant at will to the 
mortgagee, because he may enter upon him and eject him, 
if he can do it peaceably, or maintain a real action on his 
title and thus gain his possession. He is like a mortgagor 
in relation to a mortgagee in another respect; he is under 
no obligation to pay rent unless upon an express agree- 
ment. If it be said that he was to pay rent in the form 
of interest on the note, the answer is, that he was to pay a 
sum of money semi-annually, not for the use of the land, 
nor grounded on the estimated value of such use, but as 
forbearance of payment of a sum of money which he had 
contracted to pay absolutely and for which he had given 
his note. There is no appearance of any agreement that 
the defendant’s right of possession was made dependent on 
the payment of interest, thougli it is highly probable that 
this was tacitly understood. But the statute providing for 
a summary process in case of the holding over of a tenant 
without right requires something more, and refers to the 
case of a lessee and an actual demise.” © That was an action 
of forcible detention under a statute providing that the 
action might be maintained against tenants holding over, 
but judgment was rendered in favor of the defendant. 

In Hayes v. Connelly, 1 A. K. Marsh, 393, the su- 
preme court of Kentucky decided that a person in posses- 
sion of land under a contract of purchase, was not a ten- 
ant so as to subject him to a warrant of forcible detainer; 
and in Jack v. Carneal, 2 Id., 518, the same court held 
that a person so in possession under a contract of purchase, 
who cancels such contract and takes a lease of the prem- 
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ises, is not liable to the action of forcible detention. This 
decision seems to have been made under a statute different 
from ours, 

In Nightingale v. Barnes, 2 N. W. Rep., 533 (S. C., 
47 Wis., 389), the contract was one of lease for three 
years, reserving a rent of $565 per year, payable on a day 
certain each year, but with the clause added, providing that 
the lessee, his heirs and assigns, has the privilege to pur- 
chase said premises on the first day of April, 1879, if he 
shall so desire, by paying therefor the sum of $5,600. 
While only a majority of the court held this to be a con- 
tract of purchase, yet the court was unanimously of the 
opinion that if it was a contract of purchase the “ defen- 
dant in possession under such instrument was not such a 
mere lessee of plaintiff that he could be dispossessed un- 
der the statute in regard to forcible entry and unlawful 
detainer.” 

The only case to which our attention has been called, 
holding that this action can be maintained is Phelps v. J. 
C. R. R. Co., 68 Tlls., 468. But we find this case to be 
founded upon a statute of that state which expressly pro- 
vides for the action in cases of this kind. See Pub. Laws 
of Tls., 1861, 176. 

Tt follows that the decision of the district court was cor- 
rect and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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FRANZ GRIMM, PLAINTIFF IN ERROR, V. PETER KUCERA, 
DEFENDANT IN ERROR. 


REEsE, J. 


This cause is founded upon substantially the same facts 
and involves the same questions of law as the case of the 
Chicago, Burlington and Quincy Railroad Company v. 
Tomi Skupa, ante, and by the agreement of parties is to 
abide the decision in that case. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 
Marquett, Deweese & Hall, for plaintiff in error. 


E. S. Abbott, for defendant in error. 


JACKSON MARION, PLAINTIFF IN ERROR, v. THE STATE 
oF NEBRASKA, DEFENDANT IN ERROR, 


1. Criminal Law: CONSTRUCTION OF STATUTE. On the 20th 
day of April, 1883, the plaintiff in error was indicted for the 
crime of murder, alleged to have been committed on the 15th 
day of May, 1872, which was before the taking effect of the 
present criminal code. Held, That he must be tried by the law 
in force at the time of the commission of the alleged offense. 


2. Ex Post Facto Law. A law which makes an action done 
before its passage, which was innocent when done, criminal, and 
punishes such action, or that aggravates a crime or makes it 
greater than when it was committed, or which, in relation to 
that offense or its consequences alters the situation of the party 
to his disadvantage, or that changes the punishment and inflicts 
a greater punishment than the law annexed to the crime when 
committed, is an ex post facto law, and in so far as it affects the 
punishment of the party to his disadvantage is void. 
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. At the time of the commission of the alleged offense the 
punishment prescribed for the crime of murder was either death 
or imprisonment for life, the penalty to be fixed by the jury, 
in their verdict. After the commission of the offense the law 
was changed so as to make death the punishment for murder 
in the first degree, and divesting the jury of the authority to fix 
the penalty. Held, That so far as the law affected the rights 
of the party charged with the offense by depriving him of the 
right to the verdict of the jury upon the question of punishment 
it was ex post facto and void. 


Criminal Law: PRISONER MUST BE TRIED UNDER LAW AS 
IT EXISTED AT TIME OF OFFENSE. Section 255 of the criminal 
code of 1873 saves to the state the power to prosecute and pun- 
ish for crimes committed before its passage which were punish- 
able under the law repealed by that code, and a party charged 
with the crime of murder, committed while the repealed law 
was in force, must be tried under the law as it was at the time 
of the commission of the offense. 


Jurisdiction of Crimes on Indian Reservation. The 
courts of this state have jurisdiction and authority to try and 
punish parties for crimes committed on the Indian reservations 
within the state. 


Instructions. When a jury has been once fully instructed 
upon a point of law it is not error for the court to refuse to re- 
peat the instruction. 


Criminal Law: REASONABLE DOUBT. The propriety of in- 
structing a jury that in cases of circumstantial evidence it is not 
necessary for the jury to be satisfied beyond a reasonable doubt 
of “each link in the chain of circumstances relied un to establish 
defendant’s guilt,’’ doubted. 


: EVIDENCE OF PRISONER. When in a prosecution for 
murder the defendant on his trial becomes a witness in his own 
behalf, it is incompetent on cross-examination, for the purpose of 
affecting his credibility as a witness, to ask him if he had not 
plead guilty to a penitentiary offense in another state; the en- 
tering of a plea of guilty without judgment or sentence not being 
a conviction within the meaning of section 338 of the civil code 
of Nebraska. 


Error to the district court for Gage county. Tried 


below before Davipson, J. 
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Colby, Hazlett & Bates, for plaintiff in error. 


_ BR. W. Sabin, District Attorney, and Isaac Powers, Jr., 
Attorney General, for the state. 


Reese, J. 


On the 20th day of April, 1883, the plaintiff in error 
was indicted by the grand jury of Gage county for the 
murder of John Cameron, on the 15th day of May, 1872. 
The trial on the indictment resulted in a verdict of guilty 
of murder in the first degree, and the sentence of death 
was pronounced upon the plaintiff in error by the court. 
From this judgment and sentence he prosecutes a writ of 
error to this court. 

At the very threshold of this case we encounter a fatal 
error in the proceedings, and one which appears to have 
escaped the attention of the court and all the counsel en- 
gaged in the trial of the cause, but which must not be over- 
looked by this court. “ No act which a court can be called 
on to perform is more grave and solemn than to render a 
capital judgment. To perform such a duty a judge is rec- 
onciled only by the consideration that it is not he who does 
it, but the law, of which he is simply the minister. But if 
the law invests him in the particular case with no such 
power, he may well deliberate and must refuse to exercise 
it.” United States v. Yellow Sun, 1 Dillon’s Circuit Court 
Reports, 273. 

At the time of the alleged commission of the crime the 
law of Nebraska upon the subject of murder was quite dif- 
ferent from what it is now and was at the time of the in- 
dictment and trial of penne in error, and by that law he 
must be tried. 

By section eighteen of the criminal code which was in 
force at the time of the alleged killing, murder is declared 
to be “the unlawful killing of a human being, with malice 
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aforethought, either express or implied.” By that law 
there are no “ degrees” of murder, the killing, if felonious, 
being either murder or manslaughter. By the law under 
which the plaintiff in error was tried, murder is divided 
into two degrees, murder in the first degree and murder 
in the second degree. By section three of the criminal 
code of 1873, murder in the first degree is in substance 
(as applicable to cases of this kind), the killing of another ° 
purposely, and of deliberate and premeditated malice; and 
murder in the second degree may be said to consist in kill- 
ing another purposely and maliciously, but without delib- 
eration and premeditation. Manslaughter may, for the 
purposes of this case, be treated as the same under both 
codes, although somewhat different. 

In accordance with the requirements of the law under 
which the defendant was tried, the court gave to the 
jury this instruction: “12. If you find the defendant 
guilty of the murder charged, then it will be your duty 
to also return in your verdict whether he is guilty of mur. 
der in the first degree—that is, purposely and of deliber- 
ate and premeditated malice; or whether he is guilty of 
mourder in the second degree—that is, purposely and mali- 
ciously, but without deliberation and premeditation; or 
whether he is guilty of manslaughter—that is, that he un- 
lawfully killed the deceased without malice.” This, as 
we have seen, was an incorrect definition of the crime. 
But it was not only an incorrect definition of the crime of 
murder, but it withheld from the jury the duty of fixing 
the punishment or penalty to be inflicted upon the plain- 
tiffin error. By section one of an act approved February 
15th, 1869, which was amendatory of section 20 of the 
criminal code, page 595 of the Revised Statutes, it was 
provided that the punishment of any person or persons 
convicted of the crime of murder shall be death or im- 
prisonment in the penitentiary for life, and the jury try- 
ing the case shall fix the penalty. In this case the plain- 


JULY TERM, 1884. 353 


Marion v. State. 


tiff in error was deprived of a right guaranteed to him 
not only by the constitution and laws of this state, but by 
the constitution of the United States. 

It is one of the fundamental principles of this govern- 
ment that no person shall be punished for an act which 
was not criminal at the time the act was committed, nor 
for an act which is made criminal in any other or greater 
degree, or the punishment of which is materially changed 
after the commission of the act; and so carefully have the 
rights of the citizen been guarded in this respect, it has 
been incorporated in the organic law of the nation, and by 
section ten of article one of the constitution of the United 
States, the states are prohibited from passing any ex post 
facto law. It cannot be doubted but that the law relating 
to the crime of murder which became the law of this state 
on the first day of September, 1873, was, so far as it re- 
lated to acts done before it took effect, ex post facto, and 
unless some provision was made for cases of this kind no 
punishment could be inflicted for such acts. In Calder v. 
Bull, 3 Dall., 386, the supreme court of the United States 
have decided that the plain and obvious meaning and in- 
tention of this prohibition in the constitution is, that the 
legislatures of the several states shall not pass laws after a 
fact done by a citizen or subject which shall have relation 
to such fact; and in writing the opinion of the court in 
that case Chase, J., says: “TI will state what laws I con- 
sider ex post facto laws, within the words and the intent 
of the prohibition: 1st. Every law that makes an action 
done before the passing of the law, and which was inno- 
cent when done, criminal, and punishes such action. 2d. 
Every law that aggravates a crime or makes it greater 
than it was when committed. 3d. Every law that changes 
the punishment and inflicts a greater punishment than the 
law annexed to the crime when committed. 4th. Every 
law that alters the legal rules of evidence, and receives 
less or different testimony than the law required at the 

25 
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time of the commission of the offense in order to convict 
the offender. All these and similar laws are manifestly 
‘unjust and oppressive.” This construction of the consti- 
tutional provision under consideration has been accepted 
and followed by the courts ever since the decision was 
made, and is now the settled law of the land; and hence 
it would seem that little need be said by way of applying 
the principles there laid down to this case. It is very 
evident that the law under which the plaintiff in error was 
tried “inflicts a greater punishment than the law annexed 
to the crime when committed.” By that law the punish- 
ment was either death or imprisonment. By the later 
enactment it is death. By that law the party charged had 
the right to have the jury pass upon the question as to 
whether he should live or die. By the later act, if found 
guilty, he is deprived of his life, and the jury by whom 
he is tried have nothing to say upon the subject of what 
his punishment shall be. This right being his at the time 
of the alleged act, he cannot be deprived of it by a law 
subsequently passed. 

In Kring v. The State, 16 Central Law Journal, p. 308, 
the supreme court of the United States has recently held 
that (quoting from the syllabus): “Any law is an ex post 
facto law, within the meaning of the constitution, passed 
after the commission of a crime charged against a defend- 
ant, which, in relation to that offense or its consequences, 
alters the situation of the party to his disadvantage; and 
no one can be criminally punished in this country except 
according to the law prescribed for his government by the 
sovereign authority before the imputed offense was com- 
mitted, and which existed as a law at the time.” In that 
case, at the time of the commission of the murder for 
which Kring was indicted, the supreme court of Missouri 
had declared the law to be that when a conviction was had 
of murder in the second degree on an indictment charging 
murder in the first degree, if the conviction was set aside 
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the defendant could not again be tried for murder in the 
first degree. After the commission of the crime the con- 
stitution of the state was so amended as to abrogate this 
rule and allow a defendant to be again put upon his trial 
for the highest crime charged in the indictment. After 
the change in the constitution, Kring, having been put on 
his trial for murder, made an agreement with the prose- 
cuting attorney by which he was to plead guilty of murder 
in the second degree and receive a sentence of ten years’ 
imprisonment in the penitentiary of the state. He entered 
his plea of guilty of murder in the second degree, but the 
court refused to be bound by the agreement of the prose- 
cuting attorney, and sentenced Kring to the penitentiary 
for a ierm of twenty-five years. The case was taken to 
the supreme court of the state, and the sentence was set 
aside and a new trial granted. When again brought to 
trial he insisted on his agreement with the prosecutor, but 
the court still refused to be bound by it. He refused to 
withdraw his plea of guilty, but the court set it aside and 
entered a plea of not guilty. A trial was had and he was 
found guilty of murder in the first degree, and sentenced 
to be hung. He appealed to the supreme court of the state 
and the judgment of the lower court was affirmed, when 
he appealed to the supreme court of the United States 
where the judgment was set aside, that court holding that 
as at the time of the commission of the offense a judgment 
of guilty of murder in the second degree was a final ac- 
quittal of the crime of murder in the first degree, so it 
must continue to be so far as that crime was concerned. 
In the opinion of the court Miller, J., says: “We are of 
opinion that any law passed after the commission of an 
offense which, in the language of Washington in United 
States v. Hall, ‘in relation to that offense or its conse- 
quences, alters the situation of the party to his disadyan- 
tage’ is an ex post facto law; and in the language of 
Denio, in Hartung v. The People, ‘No one can be crimi- 
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nally punished in this country, except according to a law 
prescribed for his government by the sovereign authority 
before the imputed offense was cOmmitted, and which ex- 
isted as a law at the time.’ Tested by these criteria 
the provision of the constitution of Missouri which denies 
to plaintiff in error the benefit which the previous law 
gave him, of acquittal of the charge of murder in the first 
degree on conviction of murder in the second degree, is 
as to his case an ex post facto law, within the meaning of 
the constitution of the United States, and for the error of 
the supreme court of Missouri in holding otherwise its 
judgment is reversed and the case is remanded to it, with 
direction to reverse the judgment of the criminal court of 
St. Louis, and for such further proceedings as are not in- 
consistent with this opinion.” 

We .have quoted from the above case at considerable 
length for the double purpose of drawing therefrom, as 
well as might be, the legal principles there stated and to 
show that any other doctrine applied by the courts of the 
states will be reviewed by that court and their judgments 
promptly reversed, so that were this court inclined to hold 
otherwise such a judgment would not be permitted to stand. 

It is not deemed necessary to discuss this subject further 
in this opinion, as it seems to us to be so well settled by 
the adjudications of all the courts of this country that the 
simple statement of the proposition is sufficient. It is ev- 
ident that it was an oversight of the court and counsel in- 
volved in the trial. We cite a portion of the cases to be | 
found in the books where the foregoing views are sustained. 
State v. McDonald, 20 Minn., 136. Same v. Johnson, 12 
Id., 878. Same v. Gut, 13 Id., 315. Same v. Ryan, Id., 
343. Same v. Herzog, 25 Id.,490. Com. v. McDonough, 
13 Allen (Mass.), 581. Hartung v. The People, 22 N. Y., 
95. Shepherd v. The People, 25 Id., 406. Green v. 
Shumway, 39 Id., 418. In re Petty, 22 Kansas, 477. 
Stute v. Sneed, 25 Texas (supplement), 66. Miles v. The 
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State, 40 Ala., 39. See also 1st Bishop’s Criminal Law, § 
129 (108). 2 Story on The Constitution, 213. 

Notwithstanding the fact that this case must be reversed 
for the foregoing reasons, it does not follow that the plain- 
tiff in error cannot be tried for the crime alleged against 
him. Ample provision is made by the criminal law which 
took effect September 1st, 1878, for the trial of persons 
charged with the commission of crimes which were made 
punishable by the law thereby repealed. Section 255 of 
the repealing act (see page 706, Comp. Statutes) is as fol- 
lows: ‘No offense committed and no fine, forfeiture, or 
penalty incurred under existing laws previous to the taking 
effect of this code, shall be affected by the repeal herein of 
any such existing laws, but the punishment of said offenses, 
the recovery of such fines and forfeitures shall take place 
as if said laws repealed had remained in force; Provided, 
That the manner of procedure for the enforcement or im- 
position of all such punishments and the collection of all 
such fines and forfeitures shall bein accordance or as nearly 
in accordance with the provisions of this code as the nature 
of the case will admit; and in any case whatsoever should 
the procedure provided for in this code be wholly inade- 
quate, the procedure provided for in the laws repealed by 
this code may be followed so far as necessary to prevent a 
failure of justice.” By this section all difficulty is re- 
moved, and it only remains to put the plaintiff in error 
upon trial for the crime with which he is charged in the 
manner provided by the law as it existed at the time of the 
alleged commission of the offense. 

As another trial will have to be had, it is deemed expe- 
dient to notice briefly some of the alleged errors presented 
by the plaintiff in error in his brief, as some of the ques- 
tions here presented will in all probability have to be met 
in the trial court. 

The first question presented for decision by the defend- 
ant in error is, that “the evidence shows that the alleged 
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crime for which defendant was convicted was committed, 
if at all, upon a tract of land set apart for the sole and ex- 
clusive use of the Otoe and Missouri tribe of Indians under . 
the laws of congress and treaties between the said Indian 
tribes and the United States, and the district court of Gage 
county had no jurisdiction over the said offense.” This 
territory, known as the Otoe reservation, being within the 
boundaries of this state, is subject to its laws, and it is not 
deemed necessary here to discuss at any great length the 
legal proposition presented by the plaintiff in error, as it 
has been heretofore settled, not only by this court but the 
courts of various states as well as the federal courts. See 
Painter v. Ives, 4 Neb. 122. Clay ov. The State, 4 Kan., 
58. MeCracken v. Todd, 1 Id., 148. United States v. 
Yellow Sun, supra. United States v. Ward, 1 Woolworth 
C. C. Rep. 17. Same v. Stahl, Id., 192. 

We think the district court had jurisdiction, and that 
plaintiff in error was properly put upon his trial in Gage 
county. 

The plaintiff in error requested the court to give a num- 
ber of instructions to the jury, some of which were refused, 
. and to the refusal of the court to give those he excepted, 
and now assigns the refusal as error. ‘The eleventh in- 
struction, which reads as follows, was refused: “11. The 
court instructs the jury ‘that it is an invariable rule of law 
that to warrant a conviction for a criminal offense upon 
circumstantial evidence alone, such a state of facts and cir- 
cumstances must be shown as that they are all consistent 
with the guilt of the party charged, and such that they 
cannot upon any reasonable theory be true and the party 
charged be innocent.” This instruction states the law cor- 
rectly and should have been given had not the jury been 
already fully instructed upon this point. When a jury has 
been once instructed upon a point of law nothing can be 
gained by repeating the instruction. One instruction, full 
and clear, upon a given point is sufficient. Olive v. The 
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State, 11 Neb., 30. Kopplekom v. Huffman, 12 Neb., 100. 

The court also refused to give instruction No. 13 asked 
by plaintiff in error, which was, that “the confessions and 
admissions of the prisoner out of court are a doubtful 
species of evidence, and should be acted upon by the jury 
with great caution.” As an abstract proposition of law 
this instruction is correct, but we fail to find anything in 
this case to which it may apply, and our attention has not 
been called to any evidence of confessions or admissions. 
Instructions should be applicable to the case made. Wil- 
liams v. The State, 6 Neb., 340. The same may be said of 
the fourteenth instruction asked by the plaintiff in error 
and refused by the court. 

The next instruction which it is thought necessary to no- 
tice is the fifth instruction asked by the State and given 
by the court, which is as follows: 

“The court further instructs the jury that the rule re- 
quiring the jury to be satisfied of the defendant’s guilt be- 
yond a reasonable doubt in order to warrant a conviction, 
does not require that the jury should be satisfied beyond a 
reasonable doubt of each link in the chain of circumstances 
relied upon to establish the defendant’s guilt. It is suffi- 
cient if, taking the testimony altogether, the jury are satis- 
fied beyond a reasonable doubt that the State has proved 
each material fact charged, and that the defendant is 
guilty.” The objection to this instruction is based upon 
that part which informs the jury that the law does not re- 
quire that they should be satisfied beyond a reasonable 
doubt of each link in the chain of circumstances relied 
upon to establish the defendant’s guilt. 

This instruction is copied from Sackett on Instructions 
to Juries, and is sustained by some authorities of respecta- 
bility, but yet it seems to us that a jury might be misled 
thereby. What is meant by the word “link” as used 
therein? If the jury were given to understand that it re- 
ferred only to evidentiary facts which might add force or 
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weight to other facts from which the inference of guilt 
could be drawn, then the instruction might be said to be 
correct. But if by the use of the word is meant such 
eciminative facts which of themselves form the chain of 
evidence from which the inference of guilt is to he drawn, 
then the instruction does not state the law correctly. No 
chain can be stronger than its weakest link. If the link 
is gone it is no longer achain. If the word “link” here 
refers to those circumstances which are essential to the 
conclusion, it is not a correct statement of the law. While 
in view of other instructions which were given, and which 
more definitely stated the law, a new trial might not for 
this reason alone be given, yet we cannot recommend this 
instruction, as worded, and think it should not be thus given. 

There are over five hundred objections, to evidence, pre- 
sented by the motion for a new trial and petition in error, 
many of which seem to have been made more from habit, 
and out of abundant caution, than from anything contained 
in the questions to which the objections were made. With 
the exceptions of those hereafter particularly noticed, we 
will dismiss them all by saying that, while our attention 
has not been particularly called to any, we have examined 
them all and fail to detect any error. But our attention is 
particularly called to question No. 3116, which was in the 
cross-examination of the plaintiff in error while upon the 
witness stand. The question is as follows: “TI will ask 
you this. Did you plead guilty toa penitentiary offense 
down there in Kansas just before the sheriff brought you 
up here?” This question was objected to by plaintiff in 
error, his objection overruled, exception taken, and he was 
compelled to answer, which he did by answerimg “Yes.” 
In support of the right of the state to ask this question 
and insist upon an answer, we are cited to section 338 of 
the civil code, which is as follows: ‘A witness may be 
interrogated as to his previous conviction for a felony. 
But no other proof of such conviction is competent except 
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the record thereof.” There is nothing in this case which 
lays any foundation for such proof whereby it becomes 
material to the issue. If competent at all it is for the pur- 
pose of discrediting the testimony of the witness and there- 
by destroying its weight with the jury. At common law, 
one who had been convicted of an infamous offense was not 
a competent witness in any case, but the record of that con- 
viction was the only competent proof thereof. This dis- 
qualification has been removed by our statute, and a convict 
is a competent witness, but it is provided that, “facts which 
have heretofore caused the exclusion of testimony may still 
be shown for the purpose of lessening its credibility.” 
§ 330, civil code. If pleading guilty to a charge of a felony 
can be said to be a “conviction,” then the question was 
proper. But if in order to bea conviction there must be a 
judgment of the court upon the plea, then the question was 
improper. There is a conflict of opinions and decisions 
upon this question, and by some text writers and courts 
of last resort it is maintained that the word “conviction” 
usually means the judicial ascertainment of guilt, as by the 
verdict of a jury ora plea of guilty. But we have found 
no case where the word as applied to the competency of a 
witness to testify has reference to anything short of the 
final judgment of the court upon a verdict or plea of guilty. 

In Commonwealth v. Gorham, 99 Mass., 420, this ques- 
tion under somewhat similar circumstances was passed 
upon by the supreme court of that state. There the de- 
fendant was indicted for burning a dwelling-house. On 
the trial he testified in his own behalf; and to affect his 
credibility as a witness the prosecuting attorney offered in 
evidence an original indictment for forgery found against 
him at a previous term of the same court; and the record 
of the clerk noted on the back thereof that “ the defendant 
pleads guilty,” after which plea that indictment was put 
on file, but afterwards brought forward, entered on the 
docket, and was pending at the time of the trial under the 
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indictment for burning. The evidence was admitted over 
the objection of the defendant, who was found guilty, and 
alleged exceptions. In the supreme court the attorney 
general presented an exhaustive argument seeking to show 
that the term “ conviction,” as used with reference to wit- 
nesses, did not necessarily imply the judgment of the court 
upon a verdict or plea of guilty, but that it was used in 
the sense of the establishment of guilt, and many authori- 
ties were cited by him, most of which were upon the word 
as generally used with reference to the proceedings of 
courts. But the supreme court held otherwise. In the 
opinion of the court, written by Colt, J., the following lan- 
guage is used: “We think the obvious purpose of the 
legislature was to restore the competency of a witness 
against whom the record of a judgment for crime was pro- 
duced, but to permit the same evidence to be used as affect- 
ing his credibility (in ail cases requiring the same complete 
record of the whole case), and that the word “conviction” 
is here used in the broader and less technical sense, and 
implies the judgment of the court. It could not have been 
the purpose of the law makers to permit evidence of moral 
guilt as distinguished from guilt legally established to be 
produced against the witness.” The exceptions were sus- 
tained. 

We think the rule adopted in that case was the correct 
one, and that in order. to render the evidence proper, for 
the purpose sought, there must be a judgment of conviction. 

It follows that the question was improper, and the ob- 
jection should have been sustained. - 

The judgment of the district court is vacated, the deci- 
sion on the motion for a new trial is reversed, and the 
cause is remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 
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THE County oF BUFFALO, PLAINTIFF IN ERROR, V. 
JAMES VAN SICKLE, ET AL., DEFENDANTS IN ERROR. 


1. Pleading: petition. The petition, as copied in the opinion 
Held, Not to contain facts sufficient to constitute a cause of 
action against the defendants other than Van Sickle the princi- 
pal defendant. 


: DEFALCATION OF COUNTY TREASURER. Said petition 
lays no foundation for the introduction of evidence tending to 
prove that the defendant Van Sickle committed a defalcation by 
taking money belonging to one fund to pay warrants drawn 
upon another fund, or by his taking money by him collected 
during one term of office, and applying it to purposes which 
should have been supplied by funds collected in @ former term, 
and by him misapplied. 


3. Evidence. The maxim falsus in uno falsus in omnibus, will 
only be applied in a case where a witness is shown to have will- 
fully testified falsely as to a fact within his knowledge. 


4, Liability of County Treasurer: DEFALCATION. The 
payment by a county treasurer, in his third term, of warrants 
drawn against the several funds during his second term, Held, 
Under the circumstances disclosed by the evidence, no evidence 
of defalcation during the third term. 


Error to the district court for Buffalo county. Tried 
below before GASLIN, J. 


E. ©. Calkins, for plaintiff in error. 
C. J. Dilworth, for defendants in error. 
Coss, Cu. J. 


This action, as brought and tried in the district court, 
was in the nature of an action of debt on a county treas- 
urer’s bond, against an ex-county treasurer and his se- 
curities. The question was raised in the court below as 
to whether the petition stated facts sufficient to constitute a 
cause of action, and overruled. Yet it is quite apparent that 
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if the theory of this court upon which the case between 
the sume parties was disposed of, as reported in 13 Neb., 
103, is correct, the petition fails to state a cause of action 
against the defendants other than Van Sickle. Indeed it 
seems to me to fail to state a cause of action even against 
him upon any correct principle of pleading. It is no- 
where stated in the said petition that the said treasurer at 
any time during his said term covered by the bond sued 
ou had a dollar of the county money in his hands. In the 
case above cited we held “that statements made by said 
treasurer to the board of commissioners of the amount of 
money on hand at the commencement of his third term of 
office were not conclusive upon the sureties, nor were they 
estopped from denying, impeaching, or contradicting the 
same.” But even if the so-called statements of the treas- 
urer were conclusive as agaivst the sureties as a matter of 
_ evidence, certainly they are not the substantive facts to be 
alleged in the pleadings. As I understand it, when it is 
sought to hold either securities or principal for moneys 
which the principal made default of within a certain term, 
although he may have made a report or an official state- 
ment which may estop him either alone or with his sureties 
to deny that he was chargeable with the moneys, it must 
be charged in the pleading directly as a fact that he had 
the money. Clearly this must be so upon the theory of 
the above case, because we held that the sureties might 
deny that their principal had the money at the commence- 
ment of the term for which they were security, and that 
their liability would turn upon the proof of that fact, not 
upon the fact of their principal having stated in a report 
or statement that he had such an amount of the eounty’s 
money in his hands; and if it may be denied and must be 
proved to enable the plaintiff to recover, it follows logi- 
cally that it constitutes a material part of the cause of action 
to be alleged in the petition, and without it the other facts 
alleged fail to state a cause of action, 
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The principal points made by plaintiff in its petition in 
error are as follows: “8. The court erred in refusing to find 
that the defendants, sureties of the said James Van Sickle, 
were liable for the’ difference between the amount in the 
following funds at the- beginning and end of the term for 
which said bond was given, to-wit: County general fund 
county sinking fund, district schovl fund, county special 
fund, Kearney special fund, and bridge fund. 

“9. That the court erred in fiuding that the proceeds of 
the said James Van Sickle’s property paid into the treasury 
was applicable alone to the defalcation occurring during 
said terra, and failing to find that said sum was applicable 
to the defalcation found to exist at the beginning of said 
term. ° 

“10. In refusing to find that the making good of defal- 
cation existing at the beginning of said term out of funds 
collected in his said term was a defalcation in his said 
term.” 

The petition is too lengthy to admit of its being copied 
in full in this opinion. I will therefore copy the latter 
portion of it, including the last alleged report or statement 
of the said Van Sickle as treasurer: 

“ That on the 16th day of October, 1879, the defendant, 
James Van Sickle, as treasurer as aforesaid, in pursuance 
of the statute made his report in writing to said board of 
commissioners of the moneys on haud on the first day of 
October, 1878, and paid out and received from that time 
to the 15th day of June, 1879, and of the moneys remain- 
ing on hand on the 15th day of June, 1879, wherein and 
whereby he certified that after deducting all sums paid out 
and all sums for which he was entitled to credit from the 
sum of the amount so as aforesaid held on the first day . 
of October, 1878, and the amount since said time and up 
to and including the 15th day of June, 1879, collected and 
received, he still had on hand, on the said 15th day of 
June, 1879, as treasurer, the sum of twenty thousand four 
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hundred and nine and 24-100 dollars. That said state- 
ment was afterwards and on the 16th day of October, 1879, 
examined by said board of commissioners and found cor- 
rect, and an accounting and settlement was thereupon had 
between the said defendant, James Van Sickle, as treasurer 
as aforesaid, and said board of commissioners, whereby it 
was settled and determined that the said defendant, James 
Van Sickle, had on hand and was chargeable with, as treas- 
urer as aforesaid, on the said 15th day of June, 1879, the 
sum of twenty thousand four hundred and nine and 24-100 
dollars. 

“That the office of the said James Van Sickle was after- 
wards and on the eighth day of January, 1880, terminated 
by the qualificatton of his successor in office, and that after 
deducting from the sum of the amount on hand as aforesaid 
on the said 15th day of June, 1879, and the amount since 
and up tothe eighth day of January, 1880, collected and re- 
ceived by him, all amounts paid out and for which he was 
entitled to credit, and all sums by him turned over to his 
successor in office, there still remained in his hands as such 
treasurer, the sum of twelve thousand three hundred and 
seventy-fourand 53-100 dollars, which he was required by 
law and by the conditions of the said bond to pay over to 
his said successor, yet the said defendant, James Van Sickle, 
notwithstanding payment of the said sum has been duly 
demanded and requested, has failed, neglected, and refused, 
and still fails and neglects and refuses to pay over the said 
sum or any part thereof as required by the statute in such 
case made and provided and by the conditions of his said 
bond, but the whole amount is and remains unpaid, and 
likewise the said defendants, sureties of the said defendant 
Van Sickle, on his said bond as aforesaid, notwithstanding 
they have full knowledge and notice of the facts hereto- 
fore stated, and are required by law to pay said sum of 
money, and notwithstanding due demand and request for 
such payment, have failed, neglected, and refused to pay 
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said sum of money, and still fail, neglect, and refuse to- 
pay the same, and that the whole amount thereof remains 
unpaid,” etc. 

By an examination of the petition, the substance of 
which is contained in the above extract, it will be seen 
that no foundation is therein laid for the presentation or. 
the important questions sought to be presented by the pe- 
tition in error and brief of the plaintiff in error. Evi- 
dently the petition was drawn upon the same theory the- 
case was tried upon at the first trial, that the several state- 
ments made by Van Sickle to the board of county commis- 
sioners, as to the amount of public money then on hand,. 
were*conclusive upon his sureties as well as upon himself, 
and hence the petition was framed with nv view to holding 
the sureties bound for any defalcation which might arise, 
were such a thing possible, by reason of the treasurer tak- 
ing the money properly belonging to one fund with which 
to pay warrants drawn upon another, or by his taking: 
money by him collected during one term of office and 
applying it to purposes which should have been supplied 
by funds collected in a former term and by him misap-. 
plied. While I do not think the evidence offered sufficient 
to have supported a judgment such as that contended for- 
by plaintiff in error, yet even if it were there was no 
foundation laid for it in the petition, hence its rejection by 
the court, nor the failure on the part of the court to con- 
sider the evidence before it as establishing the position 
contended for by plaintiff can be deemed as well assigned. 
for error. 

I do not agree with plaintiff in error in his position. 
that no credit should have been given by the court to the 
evidence of Van Sickle, because, as plaintiff asserts, he tes- 
tified falsely when he said there was no defalcation in the- 
third term. ‘The fact whether there was a defaleation in 
the third term or not was a matter of figures and compu- 
tation, and depended in but a small degree upon the ac-- 
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curacy of Van Sickle’s statement on that subject, and if it 
be admitted that he made an erroneous statement in regard 
to that matter, it was a false conclusion only, and not the 
knowingly and willfully stating falsely as to a matter of 
fact, and in the latter case only will a court apply the 
maxim falsus in uno falsus in omnibus, See The Santis- 
sima Trinidad, 7 Wheat., 283. 

Plaintiff in its brief also makes the point that “the 
court erred in refusing to admit the warrant register show- 
ing that there were warrants registered at the beginning of 
the treasurer’s third term sufficient to exhaust the amount 
of the county general, land road, poor, bridge, and jail 
funds, and that the warrants so registered were afterwards 
paid by Van Sickle.” 

From an examination of the figures furnished by plain- 
tiff’s brief, it appears that the amount reported by Van 
Sickle as on hand in the several funds above enumerated 
at the beginning of the third term was $4,803.55. Van 
Sickle had already testified that during his third term his 
property had been placed in the hands of ceriain of his 
* bondsmen to secure them, had been converted into money, 
and eight thousand dollars, the proceeds thereof, paid 
into the county treasury. It is therefore a non sequitur 
that because the warrants drawn against the above enu- 
merated funds were paid during the third term, they were 
therefore paid out of money diverted by Van Sickle from 
other purposes to which it had been appropriated, and such 
a construction would be to convert the best act of the ex- 
treasurer’s official career into evidence of his guilt. The 
court did not err in refusing to admit the record of regis- 
tration for such a purpose. 

The point is also made that “the court also erred in 
‘ holding that the amount paid in by the sureties was to 
apply on the defalcation in the third term.” After a care- 
ful examination of the findings of the court as contained 
in the record, I fail to see upon what this point is founded. 
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If I understand the findings of the court, they amount to 
this, that there was a defalcation in the third term of three 
hundred and two dollars and thirty-five cents only, for 
which sum, with interest, the plaintiff had judgment against 
the bondsmen. 

Counsel correctly state the law as to the application of 
payments, but it has no application to the facts of this case. 
Here the money was paid in by the securities, or some of 
them, on the bond for the third term; it was the proceeds 
of property placed in their hands by the principal on the 
bond, it is true; but could it be presumed that they would 
take this trust upon themselves and pay in the proceeds of 
the property to relieve parties strangers to themselves, and 
that for which they were liable remain standing against 
them? Clearly not. 

I think there is no reversible error in the record, and 
the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
THE other judges concur. 


Louis TESSIER, PLAINTIFF IN ERROR, V. V. A. 
CROWLEY, DEFENDANT IN ERROR. 


1. Attachment: AFFIDAVITS. An affidavit for an order of at- 
tachment in the following form: (Venue.) ‘Charles O. Bates, 
one of the attorneys for the plaintiff, being duly sworn, on his 
oath says,’’ ete., Held, Sufficient. 


2. Billof Exceptions. Affidavits used at the hearing of a mo- 
tion to dissolve an attachment will not be considered by this 
court unless preserved by a bill of exceptions. 


3. Attachment, The statute relating to attachments does not 
require the order of attachment to recite the making of the af 
fidavit or the giving of the undertaking required by law. Bus 
to do so is good form, 
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: ORDER: VARIANCE. A discrepancy between the amount 
sworn to in the affidavit, and the amount of plaintiff's claim 
named in the order of attachment which is favorable to the 
defendant can not be assigned for error by him, 


‘Error to the district court for Gage county. Motion 
to dissolve attachment issued in the cause overruled. 
Tried below before Davivson, J. 


T. D. Cobbey, W. H. Ashby, and J. E. Cobbey, for 
plaintiff in error, on insufficiency of' affidavit, cited: Miller 
v. Chicago, Mil. & St. Paul R. R17 N. W. R., 130. 
Hill v. Hoover, 5 Wis., 354. Sloane v. Anderson, 57 Id., 
135. Willis v. Lyman, 22 Tex., 268. Order of attachment 
should recite filing of necessary affidavit and undertaking. 
Maxwell P. and P., 431. Nature of claim should be stated 
in the order as in affidavit. Sac v. Hopkinton, 29 Me., 
268. Osgood v. Holyoke, 48 Id., 410. Drew v. Bank, 65 
Id., 450. 


Hazlett & Bates, for defendant in error, cited: Maxwell, 
form 591. 2 Nash Pl, and Pr., 865. Rev. Stat., Wis., 
3701, 3702. 


Coss, Cu. J. 


There are two points made by the plaintiff in error in 
his petition in error. They will be noticed in the inverse 
order in which they are therein stated : 

“2. The said court erred in overruling the motion to 
quash the writ of attachment in the said action.” 

The point made in the brief under the above head is, 
that the affidavit upon which the attachment was issued is 
defective and void in that it does not show that it was 
made by the plaintiff, his agent, or attorney. The pro- 
visions of the civil code applicable to this point are as fol- 
lows: 

“Sec. 199. An order of attachment shall be made by 
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the clerk of the court in which the action is brought, in 
any case mentiqned in the preceding section, when there is 
filed in his office an affidavit of the plaintiff, his agent, or 
attorney showing,” etc. 

The affidavit in the case at bar is in the following form: 
“Charles O. Bates, one of the attorneys for the plaintiff, 
being first duly sworn,” ete. It is contended that the,at- 
torneyship of Charles O. Bates should have been asserted 
as an issuable fact, and not merely by way of recital. It 
will be observed that our statue above quoted is quite dif- 
ferent from the corresponding clause of the statute of Wis- 
consin under which most of the cases cited by plaintiff in 
error were decided. That clause is as follows: 

Sec. 2.. Before any writ of attachment shall be exe- 
cuted the plaintiff, or some one in his behalf, shall make 
and annex thereto an affidavit,” ete. Under this provision 
it has been repeatedly held, in.effect, that where the affida- 
vit is not made by the plaintiff himself, the fact that it is 
made on his behalf must be stated by the affiant under 
oath in the body of the affidavit. And some cases have 
gone still further, and held that the affidavit must further 
show why it was not made by the plaintiff, and the affiant’s 
means of knowledge. 

There is a wide difference between the codes of Ne- 
braska and Wisconsin in respect to the remedy by attach- 
ment, both in theory and in detail. In Wisconsin the writ 
of attachment is what is sometimes called a purchasable 
writ. It may be had by simply filing a precipe and pay- 
ing the fee, but before it can be executed, served—before 
the defendant’s property can be seized by virtue of it—the 
plaintiff, or some one in his behalf, shall make and annex 
thereto an affidavit, etc. This is usually, and always may 
be, done after the writ has been taken away from the 
clerk’s office, usually in the private office of the plaintiff’s 
attorney. It is subject to the inspection of no one until it 
is served by seizing the defendant’s property. Such is not 
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our system. Here attachment is a remedy merely ancillary 
to an action for the recovery of money. The action must 
have been commenced by the issuance of a summons, then 
“an order of attachment shall be made by the clerk of the 
court in which the action is brought, * * * when 
there is filed in his office an affidavit of the plaintiff, his 
agent, or attorney,” etc. ‘Thus the issuance or ‘making ” 
of an order of attachment is a quasi judicial act on the 
part of the clerk, depending for its validity and the power 
on his part to make it upon the filing in his office of such 
affidavit. The clerk knows or may know who is the at- 
torney of the plaintiff who has commenced the suit, and 
in case of agency, may require evidence of such agency, 
and in neither case is he restricted to the oath of such at- 
torney or agent for his warrant for treating them as enti- 
tled to act in that capacity, and when he does so recognize 
them the court will so regard them prima facie. I con- 
clude therefore that there was no error on the part of the 
district court in overruling the motion to quash the writ. 

“1, The court erred in overruling the motion to dis- 
solve the attachment in said action.” 

There are attached to the record a number of affidavits 
in support of the motion to dissolve the attachment, and a 
number in resistance thereof. But these affidavits form 
no part of the record; nor aie they preserved in a bill of 
exceptions. It has been held by this court in at least seven 
cases, substantially, that “where evidence has been intro- 
duced in the court below which is not properly a matter of 
record, a party who desires to avail himself of such evi- 
dence, in the supreme court, must preserve the same by a 
bill of exceptions.” See Ray v. Mason, 6 Neb., 102. 
Credit Foncier of America v Rogers, 8 Id., 36. Aultman 
v. Howe, 10 Id., 10. Oliver v. Sheeley, 11 Id., 521. 
Walker v. Lutz, 14 Id., 275. Sides v. Brendlinger, Id., 
492, Kyle v. Chase, Id., 530. 

In the case of The Republican Valley R. R. Co. 
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Boyse, 14 Neb., 180, there isa dictum to the effect that 
affidavits might be made a part of a motion in such a way 
as to supersede the necessity of a bill of exceptions. I do 
not so understand the law. I do not think that anything 
can be said to belong to the record except the process, 
pleadings, and journal entries, including of course, motions, 
the rulings thereon, references, reports of referees, in- 
structions, verdict, and judgment. Any matter of evi- 
dence, including affidavits, can only go upon the record 
by order of the court, and that is the office of a bill of ex- 
ceptions. So we cannot consider these affidavits or the 
question of the truthfulness of the affidavit for the order 
of attachment, that question being based solely upon said af- 
fidavits. 

The motion to dissolve the attachment was also in part 

“based upon the ground of there being no undertaking filed 
as required by law. The undertaking is claimed to have 
been signed by Colby & Hazlett in their firm name, and 
they being the attorneys of record for the plaintiff, the 
undertaking, not signed by them individually, is void. No 
copy of the undertaking accompanies the record, so of 
course that point cannot be considered. : 

The additional double point was also made that the said 
order of attachment did not recite the filing of the affidavit 
and undertaking required, and also because the plaintiff’s 
claim is not stated in said order, as it is in the affidavit 
filed to obtain said attachment. As to the first of these 
grounds, I would say that, while I approve of the form 
cited and contended for by counsel, yet it must be confessed 
that the legislature has prescribed no form for such order, - 
nor is there anything in the letter or spirit of the stat- 
ute to invalidate the form used by the clerk in this case. 
And as to the last ground, it is deemed necessary only to say 
that whatever discrepancy there is between the amount of 
plaintiff’s claim as stated in the affidavit and in the order 
of attachment, is in favor of the defendant, and not to his 
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prejudice. The discrepancy is most likely an innocent 
mistake, but if the plaintiff was content to take an order of 
attachment for nearly a hundred dollars less than the 
amount sworn to be due him, I don’t see how the defend- 
ant can claim to be prejudiced thereby. I do not think 
that there is any reversible error in the record and the judg- 
ment is affirmed. : 


JUDGMENT AFFIRMED, 


THE other judges concur. 


THE CHARITON PLow CoMPANY, PLAINTIFF IN ERROR, 
v. J. H. DAVIDSON, DEFENDANT IN ERROR. 


1. Action between Payee and alleged Maker of Note. 
In an action between the payee and the alleged maker of a 
‘negotiable promissory note for the contents of such note, no 
question of endorsement before maturity, or for value, or of ther 
receipt of such note by the plaintiff in the ordinary course of busi- 
ness, Without notice of defenses or infirmities, can possibly arise, 


2. Evidence, A deposition offered incase which is wholly ir 
relevant to the matter in issue between the parties should be 
ruled out on objection. 


Error to the district court for Otoe county. Tried be- 
low before Pounn, J. 


C. W. Seymour, for plaintiff in error. 
Watson & Wodehouse, for defendant in error. 
Coss, Cu. J. 


The main question involved in this case arises upon the 
refusal of the trial court to instruct the jury as prayed 
by the plaintiff, as follows: 
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“6. The jury are further instructed that when a person 
sets up fraud to defeat a recovery on a note, and supports 
such defense by his own testimony alone, and the other 
party to the transaction by his testimony denies the state- 
ments of the defendant in respect to such fraud, and both 
parties are equally credible, have equal opportunities for 
knowing, and testify with equal fairness, candor, and truth- 
fulness, and neither is corroborated by other evidence, or 
by other facts or circumstances shown on the trial, then 
the defense of fraud is not proven. 

“7, The court instructs the jury that if they believe 
from the evidence that the defendant signed his name to 
the note introduced in evidence, then the note will entitle 
the plaintiff to recover, unless the defendant has estab- 
lished, by a preponderance of evideuce, that the signature 
to the note was obtained by fraud, and that the plaintiff 
had notice of the same. 

“8, The court instructs the jury that if the note sued 
on in this case was transferred to the plaintiff in this dase, 
before maturity, for value and without notice of any fraud 
in relation thereto, the plaintiff will be protected against 
any defense by the defendant. 

“9, The court instructs the jury as a matter of law 
that the consideration of a negotiable note cannot be im- 
peached in the hands of an innocent purchaser for value 
who has received it in good faith before it came due with- 
out any notice of such defeuse. 

“10. The jury are instructed that when a person exe- 
cutes a note he must be diligent, and use all reasonable 
means to prevent a fraud being practiced on him, and if 
he does not do so he will be liable to an innocent pur- 
chaser of the note before maturity. 

“11. If the jury believe from the evidence that the 
defendant signed the note in question in this case, knowing 
that it was a note, and they also believe from the evidence 
that the note was made to the plaintiff for a valuable con- 
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sideration before the maturity of the note in the regular 
course of business, and the plaintiff at the time of the 
transfer had no notice that the note was not properly put 
in circulation, then the plaintiff will have the right to re- 
cover even though the jury may further believe that the 
note was obtained from the maker by fraud, or otherwise 
wrongfully put in circulation. 

“12, That although the jury may believe from the evi- 
dence that the note in question was obtained by fraud, 
still, if the jury believe from the evidence that the plain- 
tiff took the same in the regular course of business in 
good faith, for a valuable consideration, and before ma- 
turity, and without any knowledge of the manner in 
which it was obtained, then the plaintiff is entitled to re- 
cover on the same. 

13, If the jury believe from the evidence that the 
defendant signed the note sued on, and that the Chariton 
Plow Company bought the note before due, in good faith, 
and without any notice of any defense existing to said 
note, for a valuable consideration, in the usual course of 
business, then you will find for the plaintiff for the amount 
now due on said note according to its terms.” 

The note sued on was copied in the petition as follows: 


“No. 173. Henpricxss Te., April 8, 1880. 
On or before the first day of Oct., 1880, I promise to 
pay to the Chariton Plow Company, or bearer, one hun- 
dred and fifty dollars at Otoe Co. Bank of Neb. City, with 
ten per cent interest from date; interest if not paid to 
draw 10 per’cent. We agree to pay all costs of collection, 
attorney’s fee, ete. If collected by a suit a justice of the 
peace may have jurisdiction of this note. 
(Signed), “J. H. Davinson.” 


Upon an examination of said copy in connection with 
the above prayers of the plaintiff it will be readily seen 
that no question of endorsement before maturity, or for 
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value, or the receipt of such note by the plaintiff in the 
ordinary course of business and without notice of defenses, 
can possibly arise in the case. The plaintiff is a party to 
the uote, the payee, and as such is charged with a knowl- 
edge of the facts of its execution and delivery, including 
the consideration, or at least with such notice of them as 
would put a man of ordinary prudence upon such inquiry 
as would have led to such knowledge. According to the 
defendant’s theory of the case, the parties actually taking 
the said note were the agents of the plaintiff, and whether 
they were really so at the time of the transaction or not, I 
think that its claiming property in and suing on the note 
estops it to deny such agency. See Vorce v. Rosenbery, 12 
Neb., 448. So that there was no error on the part of the 
court in refusing to give any of the above instructions, all 
of them being drawn upon the theory of the plaintiff’s 
holding the note as an endorsee before maturity, except the 
6th, which was rightly refused, because to have given it 
would have been to unwarrantably interfere with the right 
of the jury to judge of the weight of evidence. 

The defendant was sworn and examined as a witness in 
his own behalf, and testified as follows : . 

1. Mr. Davidson, are you the defendant in this case? 

A. Yes. 

2. State if you remember when you first met Ferrin 
and Williams, and where? 

A. They came to my house on the morning of the 8th 
of April, 1880. 

3. Where is your house? 

A. In Hendricks precinct, this county. 

4. State what was said there by them, or what was 
done in reference to this matter in this suit? * * * 
State what occurred there and what was done by Ferrin 
and Williams atthe time you mentioned. 

A. They came there on the morning of the 8th of 

. April, as I have stated, with a spring wagon with one of 
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these attachments loaded on the wagon. ‘They said that 
they had received a recommendation from my neighbor, 
Wn. Perrill, that I was a man who would make a good 
agent, and requested me to become local agent for this at- 
tachment. I was just taking my team out of the stable to 
go into the field to plow. They appeared to be in a hurry; 
did not want to consume much time; told me how they 
wished to sell them, and drew up a contract for me to fill 
out. They filled out two contracts and I signed them. 

Q. Who did they say they were acting as agents for? 
State that conversation. 

A. They were general agents for the state of Ne- 
braska. * * #* 

5. State who they said they were acting for? 

A. They were general agents in the state of Nebraska 
for the Chariton Plow Company. 

Of what place? 
_Chariton Plow Company, Iowa. 
What town? 
Chariton. 
Now is that the contract? 
That is the identical contract. 
[Copy of Contract.] 

“Ferrin & Williams, state agents for the light draft 
sulky and attachments, hereby agree to pay in cash for 
each approved order furnished them by J. H. Davidson 
the commission set opposite the retail price below: 


bo bb & 


“Retail price of sulky five.........sssecceoesene $36 00, commission $ 6 00 
“« corn plow attachment........ 14 00, is 2 00 
“«  § field cultivator attachment. 9 00, sas 1 00 
“« “ ~~ stalk cutter attachment...... 20 00, . 3 00 
& © polling comlter........e.sscsees 5 00, « 50 
« 8 8 horse evenel.........00c.-ce0e 4 00, bs 50 
« © — complete machines,........00 88 00, as 15 00 


And I, J. H. Davidson, hereby agree to use my influ- 
ence and best efforts to introduce and sell said machines, , 


JULY TERM, 1884. 379 


Chariton Plow Co. v. Davidson. 


and to make full and prompt payment of all moneys and 
notes received by me for all machines sold. 
“ PERRIN & WILLIAMS. 
“ Address all correspondence to 
Ferrin & Williams, General 
Agents, Omaha, Nebraska, 
“Ferrin & Williams, Agents. 
“J. H. Davidson, Local Agent. 
« Hendricks Post Office. 
“Dated April 8, 1880.” 

9. Who executed it? 

A. One of these men. 

10. Could not say which one? 

A. No. 

11. Both there at the time? 

A. Yes, sir, one of them got out of the buggy and 
filled this out just by the manure pile. 

12. At your stable? 

A. Yes. 

13. What else did they deliver you there? What 
others papers? 

A. No papers. 

14. Did they give any of these? (Referring to num- 
ber of blank notes with the name of plaintiff printed in as 
payee.) : 

A. They gave me those papers. 

15. All of these of the same kind as that? 

A. Same kind exactly. Ihave some more at home. 

16. What were you to do with those papers? 

A. When I sold the plows, I was to take these and a 
written note as parties bought them. 

By the court. Did you sign this contract? 

A. Yes, sir. 

17. Did they have ink with them? 

A. Yes, sir, we had ink and pen. 

18. What else was signed there? Do you remember 
_ anything else? 
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A. Nothing I remember of. 

By the court. Did you see them sign it? 

A. Yes, sir, one of them signed it for both. 

19. You were to act as their agent as representing 
them ? 

A. Yes, sir. 

20. At that time did you make or execute any promis- 
sory note of any kind? 

A. No, they did not ask me for anything of the kind. 

21. State whether or not you authorized any one to 
write a note for you? 

A. No. 

22. I will now hand you the note (Ex. B), and ask 
you what you know about that note, and when you first 
saw that note before? 

A. The first I saw of it it was forwarded to the First 
National Bank here in the city for collection. I don’t 
know the exact date, at the time Mr. Woolsey was in the 
bank. 

28. Did you authorize them to fill up any blank or 
note for you? 

"A. No. 

24, Was there any note spoken of? 

A. No. 

25. Anything of the kind said? 

A. No. 

26. Did you buy anything of them, or get any consid- 
eration? * * * (Not answered.) 

27. State whether or not there was any consideration 
given for that note? 

A. No consideration whatever. 

28. Did you buy anything? 

A. No, I took the plows on commission. 

29. How many plows did they leave? 

A. One, and they agreed to forward four more from 
‘Nebraska City, which came on in due time. I kept them 
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for a time, and then told them that I could not sell them 
at the price they wanted. I addressed them a letter to 
Omaha, and a letter came from David City, stating that 
they would come down and make a reduction in price; ; 
but they never did. 

30. How many sulky plows? 

A. Five. 

31. Where are they now? 

A. In my granary. 

32. How long have you been a farmer? 

A. All my life. 

33. How old are you? 


A. Forty-five. 

34, * x * © * 8 

35. Do you know the value and character of farming 
implements? 

A. Yes, I have dealt with other firms for five or six 
years. 

36. In farming implements? 

A. Yes. 


37. Are you able to tell by examination and trial the 
general value of farming implements? 

A. Yes. 

38. * * * * * * * * 

39. Where are those attachments now? 

A. In my granary at home. 

40. All of them? 

A. All but one. 

41. Why do you keep them there? * * * * 

42, I will ask you whether or not you were to pay any 
consideration for the agency ? 

A. No sir, none at all. 

43, How many of these were made out? 

A. Two. 

44, What became of the other one? 

A. They kept it. 
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45. Can you state to the jury whether or not there 
were any other papers signed? Was there anything said 
about a receipt? 

A. They did not ask me to sign any other paper than 
those. If they got my signature to that they did it them- 
selves. 

46. What was there about signing receipt for plows? 

A. I said I might sign for those that were to be shipped 
from Nebraska City to Palmyra. 

47. What further was said about this receipt, and 
whether they claimed you were signing a receipt cr not, 
_ .and how many instruments you remember of signing that 

‘day? * * * No answer. 

48. At the time the other four were to come, state 
what was done then? 

A. They presented a paper to me tosign. I thought 
it was a receipt. 

49. And did they represent that it was a receipt? 
What was said and done? 

A. They said I might receipt for those five, and then 
any other orders that I might get receipt for them also. 

Q. By the court. What did you do then? 

A. I signed the paper purporting to be a receipt. 

Q. By the court. Where? 

A. Right there on the manure pile. 

50. Right where you signed the other papers? 

A. Yes, sir, the whole transaction was done up in the 
‘course of half an hour. 

51. Were there any other papers executed at any other 
place than where you have mentioned or at any other time? 

A. No, sir. 

52. Did you read what they claimed to be a receipt 
over? 

A. I did not read it over. I did not suppose that it 
was necessary. I just signed it and let them go. 

53. Did you ever see them after that. 
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A. No, sir. 

The above testimony is not contradicted, nor is there any 
evidence in the case in conflict with it, except the deposi- 
tion of Farrin and Williams, which is not very satisfactory. 
But if there were, the jury having found a verdict for the de- 
fendant, the facts stated in his evidence must be taken as true 
by this court, for the purpose of this opinion. And these 
facts are conclusive upon all original parties to the note, and 
the name of the plaintiff in the body of the note when pre- 
sented to it by the alleged agents was a circumstance suf- 
ficiently out of the usual course of business, if they, Ferrin 
and Williams, were not the agents of the plaintiff, to have 
put it upon inquiry which must have led to a knowledge 
of the facts as testified to by the defendant, and upon such 
facts no recovery could be had on the note. 

The point is also made by the plaintiff in error that 
the court erred in ruling out the deposition of Wesley 
Watton. This deposition when offered was objected to 
as immaterial, and the objection sustained. I have care- 
fully read it and do not see how the court could have ruled 
otherwise. The deposition is confined to the opinion of 
the witness as to the merits of a certain plow manufactured 
by the plaintiff, with a stalk cutter attachment, and used 
by witness on his farm in Iowa. There is not even a sug- 
gestion that said plow is like the ones left with the defend- 
ant. I cannot see what benefit the deposition could possi- 
bly have been to the plaintiff had it been admitted. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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CHariTton PLow CoMPANY, PLAINTIFF IN ERROR, V. 
JoHy DrEuscH, DEFENDANT IN ERROR. 


Trial: comMPETENCY OF JUROR. That a juror was one of ajury 
which had just tried a case between the present plaintiffand an- 
other party for a similar cause of action involving the same gen- 
eral considerations, does not render him incompetent to sit in 
the subsequent case. 


Error to the district court for Otoe county. Tried be- 
low before Pounpn, J. 


C. W. Seymour, for plaintiff in error, 
Covell & Ransom, for defendant in error. 
Coss, Cu. J. 


The questions presented by the record in this case are in 
all material respects the same as those in the case of the 
same plaintiff v. Davidson, supra, with this additional 
one: This case came on for trial on the day following 
that of the case against Davidson, and nine of the same 
jurors who sat in that case being drawn in this, were chal- . 
lenged for cause by the plaintiff and the challenge over- 
raled by the court. The following is a copy of the record 
of the examination of the juror, Lyman Harman, which is 
a fair sample of them all. 

Q. Were youa member of the jury in the case tried 
yesterday, of the Chariton Plow Company v. Davidson? 

A. Yes. 

Q. Ifthe issues and facts in this case are similar, would 
you have any opinion in regard to this case? 

A. I know nothing about it. I do not know the cir- 
cumstances; there may be different cases. 

Q. But the circumstances are the same? 


JULY TERM, 1884. 385 


Chariton Plow Co. v. Deusch. 


A. Ihave no opinion in the case as yet. 

Q. If the facts in the case are just the same? 

A. If the facts are exactly the same, I should have 
the same opinion as yesterday. 

In the case of Commonwealth v. Hill, 4 Allen, 591, the 
defendant was brought to trial upon an indictment for 
keeping and maintaining a nuisance. Before the jurors 
were sworn, the defendant objected to them, for the reason 
that they had previously and at the same term of court 
convicted him under another indictment charging him with 
keeping and maintaining the same building as a nuisance 
down to a certain date, etc. There was at the same time 
another jury in court before whom this case might as well 
have been tried. The judge overruled the objection, and 
the defendant having been convicted alleged exceptions. 

Chief Justice Bigelow, in delivering the opinion of the 
supreme court, said: ‘The offenses charged in the two 
indictments against the defendant, although of the same 
nature, are entirely separate and distinct. They had no 
connection with each other, nor would the same evidence 
be competent in support of the second indictment which 
had been offered at the previous trial to sustain the first - 
indictment. It was only on proof of a new state of facts 
or series of facts, covering the time alleged in the present 
indictment, and having no relation to or connection with 
those on which the previous conviction was founded, that 

‘ the government could maintain the charge on which the 
jury were to pass in the trial of the present case. It can- 
not therefore be assumed that the jurors who had served 
during the first trial of the defendant had in any degree 
prejudged the present case, or were under any bias or want 
of impartiality which would prevent them from giving a 
fair hearing to the new case which they were called on to 
try and determine.” The judgment was affirmed. 

In the case of Algier v. The Steamer Maria, 14 Cal., 
168, the action was for damages against defendant for negli- 

27 
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gence by which sparks of fire escaped from the chimney 
of the steamer while navigating Feather river and burned 
up one mile of plaintiff’s fence along the river bank. On 
the trial a jury from the regular panel being called, de- 
fendant objected to the panel on the ground that they had 
just passed upon a similar case between the same plaintiff 
and others against the same defendant, for burning the 
grain of plaintiffs on the same day the fence was burned, 
and that they were not fair and impartial, but had formed 
and expressed an opinion. The court overruled the objec- 
tion. Upon error the supreme court affirmed the judg- 
ment, and in the opinion by Judge Baldwin say: “We 
do not see how the court could determine in advance of 
the development of the facts, that the questions involved 
in this case were the same as in the case before tried by the 
jury. They might or might not have been. The opinion 
expressed or implied by the jury in their verdict was 
merely hypothetical. It was merely the conclusion they 
drew from the facts in evidence and the law given them 
* in charge in the particular case before them. It’would be 
absurd to say that if they had rendered a verdict a year 
before on facts before them going to establish, or which 
they supposed established, the liability of a steamer for acts 
of negligence, they could not now sit upon a case which 
might involve the same liability; and the question is not 
different merely because the first trial was immediately be- 
fore the last. The jury could not possibly know what facts 
would be brought out in the case, nor what the argument 
of counsel would be, nor what the rulings of the court. 
* * * Jf one plaintiff sues a sheriff for not, making 
the money on an execution, and the jury find for plaintiff, 
and if a dozen other plaintiffs should afterwards sue for 
similar malfeasance, it would scarcely be contended that a 
juror was incompetent in every case after the first. We 
‘think the court did not err in overruling the objection to 
the panel. A conclusive reason is that the mere suggestion 
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by the counsel that the jury had just passed on a similar 
case, could not be rioticed by the court, as the court could 
not possibly know that the case then before it was or 
was to be similar to one just tried. The objection to the 
jurors individually failed for the same cause, for though 
the juror knew his opinion in the case tried by him, he 
could not know that the next was or was to be like it; and 
the mere suggestion of counsel was not proof of this fact, 
either to court or jury, and there seems to be no other 
showing.” 

The point rested with more force in either of the forego- 
ing cases than in the case at bar, and we see how thoroughly 
it was refuted in each of them. 

- The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 
THE other judges concur. 


James E. Poruporr AnD D. G. CourTNAY, PLAINTIFFS 
IN ERROR, V. Brown & Ryan BROTHERS, DEFEND- 
ANTS IN ERROR. 


Action: DISMISSAL, A judgment of dismissal where there has 
not been a hearing upon the merits, is not a bar to another action. 


Error to the district court for Lancaster county. Tried 
below before Poonp, J. 


D. G. Courtnay and James E. Philpott, pro se. 
Brown & Ryan Bros., pro se. 
MaxweE.u J. 


This action was brought by the defendants in error 
against the plaintiffs in the district court of Lancaster 
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county upon a promissory note to recover the sum of 
$195.30 and interest. ‘The plaintiffs herein (defendants 
below) interposed two defenses. Ist. That an action was 
brought on said note in the county court of said county, 
which on the 5th day of May, 1883, was dismissed. 2d. 
That afterwards a second action was brought thereon, 
which was also dismissed. There is also a plea by Court- 

nay of want of consideration. The court below rendered 
judgment in favor of the defendants herein. The judg- 
ments set up as a defense were rendered by reason of a 

failure to prosecute the action, and were not upon the 
merits. The question here presented was before this court 
in Cheney v. Cooper, 14 Neb., 415, and fully examined and 
considered, and it was held that where an action was dis- 
missed by the court without a hearing upon the merits, the 
order of dismissal will not bara future action. We adhere 
to that decision, and it is conclusive in this case. The de- 
fense of want of consideration is not relied upon. There 
is no error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


8. H. RichMonD, PLAINTIFF IN ERROR, V. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


Rape: CHANGE OF VENUE. In the trial upon an indictment for 
rape and assault with intent to commit, the trial coming on a 
few weeks after the charge was made, the accused filed affida- 
vits of leading citizens showing a strong bias and prejudice 
against him, so that a fair trial could not be had in that county, 
and the affidavits filed on behalf of the state did not deny these 
statements in clear and direct language. Held, That a change 
of venue should have been granted. 


JULY TERM, 1884. 389 


Richmond y, State. 


Error to the district court for Cass county. Tried 
below before Morais, J., in absence of Pounn, J. 


A. N. Sullivan and Marquett, Deweese & Hall, for 


plaintiff in error. 


J. B. Strode, District Attorney, and Isaac Powers, Jr., 
Attorney General, for the State. 


MAXWELL J. 


The plaintiff was indicted for rape, and also for an as- 
sault with an intent to commit rape on the person of one 
Carrie E. Greusel, and was convicted of an assault with 
intent to commit rape, and sentenced to imprisonment in 
the penitentiary for five years. 

The offense is alleged to have been committed on the 
4th day of November, 1883, and the trial was commenced 
on the 15th of the following December. 

The attorneys for the plaintiff filed a motion supported 
by affidavits of leading citizens of Plattsmouth for a 
change of venue. The motion was overruled, to which 
the plaintiff excepted, and now assigns the same for error. 

A very large number of affidavits in support of and 
against the motion were filed, a few of which will be 
noticed. 

Albert N. Sullivan, one of the plaintiff’s attorneys, in 
his affidavit states in substance that he has been a resi- 
dent of Cass county for more than fourteen years, and of 
Plattsmouth for six; that as attorney for the plaintiff © 
he attended the county judge’s office for the examination 
of the accused on the 5th of November, 1883; that 
about 10 o’clock a.m. of that day he ascertained that a 
very bitter feeling existed against the plaintiff; that he 
was informed that if an examination was attempted the 
crowd around the court house would lynch the accused, 
and that the conduct and appearance of the crowd con- 
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vinced him that these statements were true, and for that 
reason alone the affiant, on behalf of the accused, waived 
an examination; that the feeling against the accused in 
Plattsmouth is intense, and such as to preclude a fair and 
impartial trial at that place. That portion of his affidavit 
relating to the excitement and threats of the crowd is not 
directly denied. 

J. W. Marshall, the postmaster at Plattsmouth, who 
has held that position for more than twenty years, states 
that he “ knows that the people of said city and its vicinity 
generally are very strongly prejudiced against him [the 
plaintiff]. That since he waived examination in the 
county court and was committed to jail, a belief of his 
guilt of the crime charged is generally entertained by 
the people in said city, and the county as well, and that 
by reason of the intensity of the bias, prejudice, and 
hatred entertained by the people aforesaid, and as a re- 
sult of it the talk of lynching the said 8. H. Richmond 
has been common talk since his commitment; thata fair 
and impartial trial of said case cannot be had in said 
county, as affiant verily believes,” etc. 

Also J. M. Patterson, cashier of the bank of Cass county, 
who states that he resides in Plattsmouth, and has resided 
in the county for more than twenty years; that he is in- 
timately acquainted with a great many persons in said 
city ; that “affiant knows of his own knowledge that the 
strongest bias and prejudice in the city of Plattsmouth and 
its vicinity exists against S. H. Richmond, now under in- 
dictment in the district court of said county; that since 
the said S. H. Richmond waived examination in the county 
court, and was committed to jail, the said community have 
prejudged the cause, and suppose him to be guilty upon the 
reports circulated by the parties interested in the prosecu- 
. tion; that affiant has heard numerous and divers reports 
of lynching the said 8. H. Richmond since such waiver of 
examination ; that affiant was requested by A. N. Sullivan, 
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attorney for the said 8. H. Richmond, to become security in 
the bail recognizance, and declined solely for the reason 
that affiant supposed that his business might be injured by 
thus becoming surety,” ete. 

A number of other affidavits are in the record from other 
leading citizens of Plattsmouth, all showing an intensely 
bitter feeling against the plaintiff. The affidavits filed on 
the part of the state do not show that many of those making 
them had as favorable opportunities to form correct esti- 
mates of public opinion as was possessed by those who 
made the affidavits on behalf of the plaintiff. Besides 
the affidavits filed on behalf of the state do not deny that 
there is a strong bias and prejudice against the plantiff 
in Plattsmouth. It is said in substance in some of them 
that there is no prejudice against him that will prevent 
him from having a fair and impartial trial, ete. 

Plattsmouth is the county seat of Cass county, and con. 
tains about one-fourth of the population of Cass county. 
When the public sentiment of a whole community is 
aroused as shown by these affidavits, its effect upon a jury 
is to prevent a calm and dispassionate inquiry into the 
merits of the controversy. The constitution guarantees to 
every one—to the veriest wretch—a fair trial. In other 
words, a trial where the court and jury will be governed 
by the evidence alone in determining the guilt or inno- 
cence of the accused. Without this a trial becomes a 
farce, and the verdict too often but the reflex of the clamor 
of the populace. The citizens of Plattsmouth doubtless 
havegood cause for excitement, but its effect is to prevent 
a fair trial in that community. As there must be a new 
trial, we will not discuss the merits of the case. 

For the reason that the change of venue was denied, 
the judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 
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PaTrRIcK CoLLINS AND JAMES COLLINS, PLAINTIFFS IN 
ERROR, v. PATRICK RODDY, DEFENDANT IN ERROR. 


Vendor and Vendee: TAXES: FORFEITURE. C. purchased cer- 
tain real estate of R,, and agreed to pay the taxes thereon, and 
interest on the purchase price annually. The contract contained 
& provision that on “failure to keep taxes and interest paid for 
the space of two years, then this contract to become null and 
void and at an end.’? Held, That the purchaser had two years 
from the time the interest became due before the vendor could 
insist on a forfeiture. 


Error to the district court for Otoe county. Tried 
below before Pounn, J. 


Harwood, Ames & Kelly, for plaintiffs in error. 
Watson & Wodehouse, for defendant in error. 


MAXWELL, J. 


The defendant brought an action of ejectment against 
the plaintiffs to recover the possession of certain real 
estate in Otoe county, and judgment was rendered in his 
favor. 

It appears from the record that the plaintiffs were in 
possession of the premises in controversy under the fol- 
lowing contract: ‘This agreement and contract of sale, 
made this 9th day of July, 1881, between Patrick Roddy, 
late of Ontario, Canada, now of Otoe county, Nebraska, 
of the first part, and Patrick Collins and James Collins 
of the second part, witnesseth: That in consideration of 
one dollar in hand paid, and of the conditions herein set 
forth, said Patrick Roddy has bargained and sold to second 
parties for the full sum of four thousand dollars, the fol- 
lowing lands and premises, to-wit: The west one-half (4) 
of section twenty-three (23), in township nine (9) north, 
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of range nine (9) east of the sixth principal meridian, in 
Otoe county, Nebraska, Second parties are to pay the 
said $4,000 purchase money within ten years from this 
date. Roddy to receive payments of said purchase money 
at any and all times when tendered by second parties, but 
he is not obliged to receive any payment of less than three 
hundred dollars. Second parties are to pay interest on 
said four thousand dollars from date of this contract until 
paid at nine per cent per annum, and all interest to be 
paid annually. At any time when two thousand dollars 
is paid first party is to make, execute, and deliver to second 
parties a good warranty deed, transferring to them the 
land sold clear of incumbrances excepting taxes after 1880, 
and take a mortgage on said land for the rest. Second 
parties are to pay all taxes on said land after the year 
1881, and they are to get: possession of the land on March 
Ist, 1882. Should second parties fail at any time to keep 
taxes and interest paid for the space of two years then this 
contract to become null and void and at an end, and first 
party entitled to take full possession of said lands.” 

This contract was duly signed by both parties. The 
testimony shows that the plaintiffs took possession of the 
premises in question in the spring of 1882, and cultivated 
and improved the same; that they set out an orchard on 
the land at a cost of more than $60; that they built a 
board and wire fence thereon at a cost of nearly $50; that 
they broke up twenty acres, at a cost of $50; and dug a 
well and put up a wind-mill to pump water, at an expense 
of $125. It also appears that on January 27, 1883, they 
paid the taxes on the land for the year 1882. The testi- 
mony tends to show that in July, 1883, apparently after 
the 9th, but before the 27th, the date not being given, the 
defendant was pressing the plaintiffs for the interest then 
due, and sent an attorney to endeavor to make an arrange- 
ment for its payment, and a time was fixed when the 
plaintiffs and defendant were to meet to consider the mat- 
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ter; but before the time fixed had elapsed this action was 
brought. The plaintiffs thereupon tendered the defendant 
$840 in gold, which was refused, and the same was paid 
into the district court of Otoe county for the use of the 
defendant. 

It will be observed that the contract requires the interest 
to be paid annually, and provides that if the second party 
fails to keep taxes and interest paid for the space of two 
years—not two years’ interest and taxes—then the contract 
to be null and void. The contract is dated July 9, 188], 
hence the first payment of interest would be due on the 
9th of July, 1882. By the terms of the contract the 
plaintiffs had two years from this time in which to make 
payment; nor could the defendant declare a forfeiture be- 
fore the expiration of that time. There was doubtless a 
good reason for this provision—as that the land was to a 
considerable extent uncultivated and unproductive. But 
waatever the motive, it is clear that the contract was not 
subject to forfeiture when this action was commenced. The 
action therefore is premature. The judgment of the dis- 
trict court is reversed, and the cause remanded for further 
proceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 


OToE COUNTY, PLAINTIFF AND APPELLEE, vy. WILLIAM 
A. BROWN, DEFENDANT AND APPELLANT, 


1. Taxes: SALE: PURCHASE BY COUNTY. County commis- 
sioners are authorized to purchase at tax sale for the use of their 
respective counties, any real estate offered for sale, when the 
same remains unsold for want of bidders. 
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CERTIFICATE. Where a tax sale was made at 
the time required by law, but the tax certificate was not made 
until three months afterwards, the sale was held to be valid. 


FORECLOSURE OF LIEN BY COUNTY. After the time for 
redemption has expired, a county, after having given the notice 
to the land owner or occupant required by law, may bring an 
action to foreclose the tax lien, and may include all delinquent 
taxes whether accruing before or after the sale. 


4, LIEN: LIMITATION. The statute of limitations does not 
begin to run against a tax lien until the title acquired by the tax 


deed has failed. 


5. Attorney’s Fee. In the absence of astatute authorizing it, 
there is no authority in this state to allow an attorney’s fee, and 
tax the same as costs in the action. 


Error to the district court for Otoe county. Tried 
below before Pounn, J. 


C. W. Seymour and 8. H. Calhoun, for appellant. 
Watson & Wodehouse, for appellee. 
MAXWELL, J. 


This action was brought in the district court of Otoe 
county to foreclose certain tax liens upon the real estate of 
the defendant. On the trial of the cause a decree was en- 
tered in favor of the plaintiff. The defendant appeals. 

It appears from the record that in November, 1880, 

’ the treasurer of Otoe county offered the real estate in con- 
troversy for sale for the taxes due thereon for 1879, and 
it remained unsold for want of bidders; that thereupon the 
county commissioners of said county purchased the same 
for the county ; that the taxes were delinquent upon said 
property for several years prior to the time of said pur- 
chase; that the aggregate amount of such delinquent taxes 
exceeds the sum of $200; that the taxes due thereon for 
the years 1880, 1881, and 1882 are also delinquent. It is 
sought in this action to foreclose the lien for all delinquent 
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taxes upon said real estate whether prior or subsequent to 
the sale above set forth. 

The first defense relied upon in the defendant’s bricf is, 
that the county had no authority to purchase the real estate 
in question, — . 

Sec. 1, art. ITI. of the revenue law (Comp. St., chap. 
77), provides “ That at all tax sales provided for by law 
the county commissioners of the several counties of this 
state may purchase for the use and benefit, and in the 
name of their respective counties, any real estate therein 
advertised and offered for sale when the same remains un- 
sold for want of bidders,” etc. 

This provision clearly confers the anthority to purchase, 
and sec. 1, art. IV., authorizes the commissioners at any 
time within five years from the date of sale to bring an 
action to foreclose the lien, “and to cause the tract or lot 
to be sold for the satisfaction thereof, and of all prior and 
subsequent taxes due thereon.” The action can not be 
brought until after the time of redemption from the sale 
has expired, nor until notice has been given to the land- 
owner to redeem. No question is made as to the notice 
being given, although it is said it was not sufficiently defi- 
nite. But it seems to have been substantially in the form 
required by statute and was sufficient. The only object 
of the notice is to enable the owner or occupant of the land 
to pay the taxes and interest thereon without costs or ex-_ 
pense. The landowner is not thereby precluded from re- 
deeming at any time before the sale under the decree is 
confirmed; but the delay will subject him to the costs ac- 
crued at the time of redemption. The strict construction 
of tax proceedings contended for on behalf of the defend- 
ant applies alone to tax deeds, and will not be applied in 
actions in equity to enforce the lien. The constitution re- 
quires the burdens of taxation to be laid equally upon all 
taxable property in the state. All property is protected 
by the law, and should, unless exempt, contribute its pro~ 
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portion of taxes towards the support of the government, 
and no court should upon merely technical grounds exempt 
property liable to taxation, and thus put a double burden. 
upon other property. It is asserted by the attorneys for 
the defendant that the tax certificate was not in fact made 
until February, 1881, and that therefore the action was 
prematurely brought, but it is not claimed, nor does it ap- 
pear, that the sale did not take place in November, 1880; 
nor does it appear that the defendant was prejudiced by 
the delay in making the certificate. The objection, there- 
fore, is untenable. 

It is claimed also that the sale of the land to the county 
was unauthorized, the language of the statute being “ when- 
ever the county commissioners of any county * * * 
have purchased or shall hereafter purchase any real estate 
for taxes of any kind delinquent for one year or more.” 

The evident meaning of this provision is, that when 
land has been ‘sold for the delinquent taxes of one or more 
years, and the time of redemption has expired, an action 
may be brought ‘to foreclose the tax lien. Not as con- 
tended that the taxes must be delinquent a year or more 
before a sale can take place. 

It is claimed on behalf of the defendant that the statute 
of limitations has run against the liens. The question was 
before the court in Bryant v. Estabrook, decided at the 
present term, ante p. 217, and it was held that the statute 
did not commence to run against the lien until the title 
acquired by the tax deed had failed. ‘The question was 
carefully considered in that case, and the authorities exam- 
ined, and the conclusion reached, in our view, is correct. 
Counties that purchase lands for delinquent taxes are not 
required to take out tax deeds, but may proceed upon the 
certificate of purchase to foreclose after the expiration of 
the time to redeem. As the sale took place less than three 
years before the action was commenced it is not barred, 

The court allowed the plaintiif’s attorneys $180 as at- 
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torney fees, and taxed the same as costs. The authority to 
allow attorney fees, and tax such fees as costs, in the absence 
of astatute has never existed in this state. Dowv. Up- 
dike, 11 Neb. 95. Hardy v. Miller, Id., 395. We have 
no statute authorizing such fees, and the decree in that re- 
gard is reversed, All that portion of the decree relating 
to attorney fees will be expunged, and in all other respects 
it is affirmed, 


: JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Same v. Same, 


1, Taxes: CONSTRUCTION OF STATUTE. Theact of February 28th, 
1881, to authorize county commissioners to foreclose tax liens 
on real estate, is not an amendment to the revenue law of 1879. 


2 : ATTORNEYS’ FEE. There is no statute in this state au- 
thorizing the taxation of attorneys’ fees as part of the costs in 
an action by county commissioners to foreclose a tax lien: 

3. : ASSESSMENT: LIEN. Where taxes were lawfully assessed 


and area valid charge against real estate, merely technical errors 
or omissions which do not prejudice the parties, will not defeat 
the foreclosure of the tax lien. 


Motion for rehearing. 
MaxweE tL, J. 


An opinion was filed in this case August 6th, 1884, and 
a motion fora rehearing has since been filed by each of 
the parties. The motions will be considered in their order, 
1. On behalf of the plaintiff, a rehearing is sought for 
the purpose of asking the court to reconsider its action 
striking out the sum of $180 as attorney fees in the case, 
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it being claimed that such fees are expressly provided for 
by the revenue law of 1879. 

This action was brought to foreclose a tax lien upon the 
real estate in controversy for the taxes delinquent thereon 
for 1879 and prior years. In 1875 an act was passed 
authorizing the county commissioners of the several counties 
to purchase land for their respective counties at tax sales, 
and authorizing them to sell and assign the certificates of 
purchase. This provision in regard to purchasing lands 
for delinquent taxes due thereon was copied substantially 
into the revenue law of 1879. In 1881 an act was passed 
authorizing county commissioners to foreclose tax liens on 
real estate purchased by them for taxes due thereon. This 
was not enacted as an amendment to the revenue law of 
1879, but as a separate and distinct act, laws of 1881, 
pages 325-327, and there is no provision therein for at- 
torney fees. It is very clear therefore that the revenue 
law of 1879, so far at least as attorneys’ fees were concerned, 
was not intended to apply to cases where counties foreclose 
tax liens. Whether under the title of the revenue law of 
1879 such fees can be recovered in any case, is not now 
beforethecourt. The delinquent taxes due for 1880, 1881, 
and 1882, were not the cause or causes of action, but were 
added as provided by the statute, in order that all demands 
for taxes might be satisfied, and that the purchaser should 
obtain a valid title. There being no provision for an at- 
torney fee applicable toa case like that under consideration, 
the motion for a rehearing on behalf of the plaintiffs must 
be overruled. 

2. All the questions presented by the defendant’s motion 
were carefully considered on the former hearing, and no 
sufficient reason has been stated for a reconsideration of 

the case. The objections urged against the tax proceed- 
' ings might have force in assailing a tax deed, but are of 
no effect in an action in equity to foreclose the tax lien, 
A tax deed is executed under a naked power, often for a 
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trifling consideration, but one step removed from confisca- 
tion, therefore the validity of the deed must depend upon 
the performance of the conditions precedent to its execu- 
tion. In other words, the right to sell only exists when 
all the conditions upon which that authority depends have 
been complied with. In the enforcement of a tax lien, 
however, where the tax is a valid charge upon the prop- 
erty, the strict rules of the law will not be applied. The 
burdens of government must be borne by the property 
within the state. In justice, all property within the state 
should bear its proportion of this burden, and there is an 
equitable claim against it to that extent. The proportion 
is obtained by the assessment, by which it is intended that 
all property shall be listed and assessed at its true value. 
If from any cause an owner of property escapes the pay- 
ment of a valid tax upon his property, injustice is done to 
every other property owner in the state. To defeat the 
enforcement of the lien for valid taxes, therefore, there 
must be something more than mere technical errors or omis- 
sions which do not affect the substantial rights of the par- 
ties. The rights of the land owner are guarded as effectu- 
ally as they would be in the foreclosure of a mortgage. 
The land must sell for at least two-thirds of its appraised 
value, and as the title conveyed is that possessed by the 
state there would seem to be no reason why the property 
should not bring its full value. As the grounds upon 
which it is sought to obtain a rehearing are purely techni- 
cal, and do not affect the substantial rights of the parties 
they are not sufficient to defeat the foreclosure of the tax 
lien. The motion for a rehearing must be overruled. 


MoTION OVERRULED. 


THE other judges concur. 


JULY TERM, 1884. 401 


Farmer v. Gray, Burt g Kingman. 


YV. E. Farmer, PLAINTIFF IN ERROR, V. GRAY, Burt & 
KINGMAN, DEFENDANTS IN ERROR. 


1. Sale: ACCEPTANCE OF PART OF GOODS SOLD. Where a verbal 
order for goods is entire, the acceptance of a part of the goods 
though shipped at a different time from the other, will make 
the entire contract valid. 


REFUSAL TO RECEIVE AFTER PURCHASE. In an action 
on such contract for certain goods not accepted, an instruction in 
effect that upon the acceptance of a part the “ defendant could 
not refuse to receive and accept such goods even if they did not 
correspond in quality and quantity with the goods ordered,’’ is 
erroneous. 


: INSTRUCTIONS HOW TO SHIP: PLEADING. A defense that 
goods were improperly shipped over a different railroad from 
that directed, in consequence of which they were damaged, to be 
available must he pleaded. 


3. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 


Lamb, Ricketts & Wilson, for plaintiff in error, cited : 
Benjamin Sales, 134. Atwood v. Lucas, 53 Me, 508. 
Young v. Wakefield, 121 Mass., 91. 


Harwood & Ames and A. C, Platt, for defendants in 
error, cited: McKnight v. Dunlop, 5 N. Y., 587. Jenness 
v. Wendall, 51 New Hamp., 63. Benjamin Sales, 167- 
170. 4 Wait’s Actions and, Defenses, 478. 


MAXWELL, J. 


On or about the 9th of June, 1882, the plaintiff, at Lin- 
coln, Nebraska, purchased by sample of one of the defend- 
ants’ traveling men, certain goods to the amount in value 
of about $300. The defendants are wholesale grocers in 
the city of Chicago, and on or about the 15th of that 

28 
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month, shipped all of the goods ordered, except one sack of 
rice, over the Rock Island & Pacific Railway to the plain- 
tiff. About the 21st of that month the rice was shipped 
over the same route to the plaintiff. The goods first 
shipped were greatly damaged and partially destroyed in a 
cyclone at Grinnell, Iowa, and reached Lincoln in a bad 
condition, and the plaintiff refused to receive them. He 
afterwards received the rice and paid for it. This action 
is brought to recover for the goods first shipped. The 
defense consists of certain denials; that the goods did not 
correspond with the samples; that the contract was verbal 
only, and no note or memorandum in writing was made of 
said sale, the value being more than $50, and that no part 
of the goods were accepted, ete. ! 

A set-off for the sum of $15.60 is also pleaded, but 
which need not be considered. 

On the trial of the cause the jury returned a verdict for 
the sum of $277.63, upon which judgment was rendered. 

1. . It is claimed on behalf of the plaintiff in error that 
the contract is within the statute of frauds, being oral. 
All the testimony, however, shows that but one order was 
given for the goods including the rice—that the order 
for the goods was entire. This being so, the acceptance 
of a part of the goods takes the case out of the statute of 
frauds. 

In Champion v. Short, 1 Camp., 58, the defendant, a res- 
ident of Salisbury, ordered from the plaintiff, a wholesale 
grocer of London, “half a chest of French plums, two 
hogsheads of raw sugar, and one hundred lumps of white 
sugar, all to be sent down without delay.” The plums 
and raw sugar were sent to the defendant almost immedi- 
ately, but the white sugar not coming as soon as expected, 
the defendant countermanded it and gave notice to the 
plaintiff that as he desired the two sorts of sugar together, 
‘and not having received the white he would not accept the 
raw. He used the plums, and the action was brought to 
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recover the price of the plums and rawsugar. It is said 
“where several articles are ordered at the same time, it 
does not follow, although there be a separate price fixed for 
each, that they do not form one gross contract. I may 
wish to have articles A, B, C, and D, all of different sorts 
and different values; but without having every one of 
them as I direct, the rest may be uselessto me. I therefore 
bargain for them jointly. Here had the defendant given 
notice that he would accept neither the plums nor the raw 
sugar, as without the white sugar they did not form a 
proper assortment of goods for his shop, he might not have 
been liable inthe present action * * * * Iftheraw 
sugar was of the quality agreed on, and was delivered in a 
reasonable time, he is liable to the plaintiff for the price of 
it.’ In the case at bar, the rice was ordered at the same 
time with the other goods, and although not sent till a few 
days afterwards, still this did not sever the contract. 
Brown on St. of Frauds (4th ed.), § 335. Story on 
Sales, § 244a. The statute of frauds therefore, is no de- 
fense. 

2. The court instructed the jury that if Farmer had 
accepted part of the goods he “could not refuse to re- 
ceive and accept such goods (those shipped June 15th, 
1882), even if they did not correspond in quality and 
quantity with the goods ordered,” etc. Such an instruc- 
tion might be proper in some cases, but certainly not 
in this. Here the larger part of the goods was greatly 
injured in a cyclone in Iowa, and apparently because of 
their damaged condition were not received by the plaintiff 
in error. There was an implied warranty on the part of 
the sellers that the goods should be equally as good as the 
samples. Unless there had been a personal inspection of . 
all the goods, or some act of the buyer to indicate his satis- 
faction with the purchase, oran exercise of ownership, he 
certainly would not be precluded from proving the facts, 
Brown on St. of Frauds, §§ 330-331. Story on Sales, § 
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276, and cases cited. The court therefore erred in giving 
this instruction. 

The principal defense relied upon was the failure to ship 
over the C. B. & Q R. as directed; but we find no defense 
of this kind set up in the answer. It is therefore unavail- 
ing. 

For the error in giving the above instruction the judg- 
ment is reversed and the cause remanded for further pro- 
ceedings, 


REVERSED AND REMANDED. 


THE other judges concur. 


F. W. ScHonEMAN, PLAINTIFF IN ERROR, V. THE WEsT- 
ERN HorsE AND CaTTLE INSURANCE CoMPANY, 
DEFENDANT IN ERROR. 


Insurance: ACCEPTANCE OF PREMIUM AFTER Loss, An insur- 
ance company may waive the payment of the premium at the 
time it is due, and if it is afterwards paid after a loss occurs, 
and is retained and appropriated by the company and the policy 
delivered, it will be a waiver of the terms of the policy, and the 
company cannot retain the premium and refuse to pay the loss, 


Error to the district court for Lancaster county. Tried 
below before PounD, J. 


Lamb, Ricketts & Wilson and Dawes & Foss, for plain- 
tiff in error, cited cases given in opinion, 


Charles O. Whedon, for defendant in error, cited; 
Oritchett v. Ins. Co., 58 Iowa, 404. Mutual Benefit Ins. 
Os, ». Ruse, 8 Ga., 534. Piedmont v. Ewing, 2 Otto, 377. 
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MAXWELL, J. 


On the 18th of March, 1882, the plaintiff, at Crete, made 
application to the agent of the defendant for a policy of in- 
surance upon five head of live stock, including one stallion. 
On the 21st of that month a policy was issued and deliv- 
ered to the agent of the company at Crete, to be delivered 
to the plaintiff upon payment of the premium. The pre- 
mium was $19, viz.: $10 on the stallion, and $9 on the 
other stock. On receipt of the policy the agent notified 
the plaintiff, who being unable to pay the premium at that 
time, the agent agreed to extend the time of payment till 
May 15th, following. The policy contained the following 
provision: The annual premium and policy fee must be 
paid to the agent of the company, or direct to the company 
within fifteen days after the date of the policy; if not so 
paid, the company will take back and cancel the policy.” 
On the 10th of May, 1882, the stallion died. The plain- 
tiff thereupon went to the agent at Crete, paid the premium 
and obtained tlie policy. There is a dispute in the testi- 
mony as to whether or not he informed the agent of the 
loss before receiving the policy, he swearing that he did, 
but other evidence tends to show that he did not. The 
full amount of the premium, however, was paid to this 
company and retained by it, proof of loss made, and the 
action is brought to recover the amount for which the 
horse was insured. On the trial of the cause the jury 
found for the defendant, and judgment was rendered dis- 
missing the action. 

The attorneys for the plaintiff asked the court togive the 
following instruction: “ Although by the terms of the 
policy the defendants reserved the right to take back and 
cancel the policy if the premium was not paid within fif- 
teen days from its date, this was a privilege that the de- 
fendant could waive, and if the jury find from the evidence 
that the defendant throug}? its agent accepted the premium 
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and delivered the policy to the plaintiff with full knowl- 
edge of the loss of the property insured after the expiration 
of the fifteen days, and you further find that the defendants 
have continued to hold the premium without offer to return 
the same, that would be a waiver of the defendants’ right 
to cancel under the terms of the policy, and you will find 
for the plaintiff” This was refused, to which the plain- 
tiff excepted. 

That an insurance company may waive any provision 
in a policy intended for its benefit is too well established 
to require the citation of authorities. 

In other words, where there has been a breach in the 
conditions of a policy, the company may, if it see fit, take 
advantage of such breach and cancel the policy. It need 
not do so, however, but may waive the forfeiture, and this 
may be done by acts as well as words. But the company 
as well as the insured should act in good faith. If there 
has been a failure to pay the premium promptly at the 
day, the company certainly may waive this condition, and 
if it afterwards receive and retain it, and deliver the policy, 
there would seem to be no good reason why the company 
should not be bound by it. The consideration for the in- 
surance is the premium, and if this is paid and appropri- 
ated by the company, the time of its payment would not 
seem to be material. In this case the policy is dated 
March 21st, 1882, and runs from that date. The com- 
pany received the premium for that policy and has 
appropriated the same to its own use. If the policy 
was obtained by fraud, it should have tendered back 
the premium and asked for the cancellation of the policy. 
But this it has not done. The instruction asked there- 
fore should have been given. Veile v. Ins Co., 26 Iowa, 
10. Baldwin v. Choteau Ins. Co., 56 Mo., 151. Joliffe 
v. Ins. Co., 89 Wis., 111. Ins. Co. v. Schollenberger, 44 
Penn. St., 259. Ins. Co. v. Brown, 40 Mich., 147. Bow- 
man v. Ins. Co., 59 N. Y., 521. Ins. Co. v. Ins. Co., 20 
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Barb., 468. Wood v. Ins. Co.,32 N. Y., 619. Hodson 
v. Ins. Co. 97 Mass., 144. Sheldon v. Ins. Co:, 207. 
Boehen v. Ins. Co., 35 N. Y., 131. Sheldon v. Ins. Co., 
26 N. Y., 460. Young v. Ins. Co.,45 Iowa, 377. Smith 
v. Ins. Co., 13 N. W. R., 135. Ins. Co. v. MeLanathan, 
11 Kas., 533. Meshon v. Ins. Co., 34 Iowa, 87. Keim 
». Ins. Co., 42 Mo., 38. 

There are other errors to which it is unnecessary to refer, 
The judgment is reversed, and the case remanded for fur- 
ther proceedings. : 


REVERSED AND REMANDED. 


THE other judges concur. 


Joun D. NELIGH, PLAINTIFF IN ERROR, V. L. M. Keene, 
DEFENDANT IN ERROR. 


1. Judicial Sale: conrFirMaTion. An order confirming a sale 
of real estate where the court has jurisdiction, cures all defects 
and irregularities in the proceedings, and cannot be attacked col- 
laterally. 


2 


: APPRAISEMENT. The failure of an officer holding an 
order of sale of real estate to have such property appraised isa 
mere irregularity, is not jurisdictional, and is cured by the 
order of confirmation. 


Exror to the district court for Antelope county. Tried 
below before TirFany, J. 


M. McLaughlin and John L. Webster, for plaintiff in 


error, 


John M. Thurston and W. H. Munger, for defendant in 


error. 
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MaxweE Lt, J. 


This is an action of ejectment brought by the plaintiff 
against the defendant in the district court of Antelope 
county, to recover the possession of certain real estate in 
said county. On the trial of the cause the court found for 
the defendant, and dismissed the action. 

It appears from the record that in April, 1875, John D. 
Neligh and wife executed a mortgage upon the real estate 
in controversy to E, H. Rogers, to secure the payment of a 
promissory note for the sum of $2,040, with interest, 
which note was due and payable in six months from that 
date; that default was made in the payment thereof, and 
in March, 1876, a bill in chancery to foreclose said mort- 
gage was filed in the circuit court of the United States for 
the district of Nebraska; that Neligh and wife made no 
defense to the action, and in May, 1876, a decree for the 
sum of $2,318.81, was taken against them by default, and 
declared a first lien on said real estate; that Neligh there- 
upon requested and obtained stay of order of sale for the 
period provided by statute; that after the expiration of the 
stay, the premises were sold under said decree, the sale 
thereafter confirmed by the court, and a deed ordered and 
made to the purchaser. The land was afterwards con- 
veyed by the purchaser, under the decree, to the defendant. 
It is admitted that there was no appraisement of said prop- 
erty before the sale, and that the notice of sale was pub- 
lished in a newspaper in Omaha, and that there was no 
notice published in the county where the land is situated. 
The plaintiff claims that the sale is void, and the purchaser 
acquired no title thereby, and that the plaintiff is still the 
owner of the property. 

Sec. 1 of the act of 1875 [Laws, p. 60], for the more 
“equitable appraisement of real property under judicial 
sale,” provides that: “ Whenever, hereafter, execution 
shall be levied on any lands and tenements, the officer levy- 
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ing the same shall call an inquest of two disinterested free- 
holders who shall be resident of the county where the lands 
taken on execution are situated, and administer to them 
an oath impartially to appraise the interest of the person, 
persons, or corporation against whom the execution is 
levied, in the property so levied upon, and such officer, 
together with said freeholders, shall appraise said interest at 
its real value in money, and such appraisement shall be 
signed by such officer and said freeholders respectively.” 
[Comp. Stat., 593.] 

Sec. 2 provides in what manner the appraisement is to 
be made. 

It will be observed that the title provides for appraise- 
ment of real property under judicial sale, while the act it- 
self provides for sales where an “execution shall be levied 
on lands and tenements.” 

A judicial sale is in contemplation of law a sale made 
pendente lite; a sale in court, and the court is the vendor. 
Rorer on Judicial Sales, § 1. 

The courts of this state have construed the law to apply 
to all sales of real estate under process of the court, whether 
upon execution or order of sale, and this construction is 
within the spirit of the act and will be sustained. But 
the circuit court of the United States, finding no decision 
of this court construing the statute, might well be in 
doubt whether it applied to sales under a decree of fore- 
closure, and therefore not require an appraisement, A sale 
without an appraisement is not void; at most it is errone- 
ous. The court acquired jurisdiction by the service of 
process, and this jurisdiction continued until the sale was 
made and confirmed, and a deed executed. Errors may 
have been committed, but it was the duty of the party 
complaining of the same to endeavor to correct them in 
some of the modes provided by law. If he has failed to 
do so he cannot treat the judgment as void. The presump- 
tion is, that the court examined the proceedings of the of- 
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ficer, and was satisfied that the sale had been fairly con- 
ducted, and had in all respects been made in conformity 
to the provisions of the statute. This would bring before 
the court the price for which the property had been sold. 
Had the price been greatly below the value of the prop- 
erty, and a showing to that effect been made, no doubt the 
court would have set the sale aside; but there is no claim 
that the property was not sold for its full value. Even 
the appraisement law is sometimes used as a sword and not 
as a shield, as is shown by some of the cases brought to 
this court—as where the lien under which the property is 
sold is deducted from the value of the property, or the ap- 
praisers, instead of estimating the value of the property, 
arrogate to themselves the right to determine the value of 
the debtor’s title. Where the court has jurisdiction the 
confirmation of the sale cures all defects and irregularities 
in the proceedings, and such order cannot be attacked col- 
laterally. McKeighan v. Hopkins, 14 Neb., 361. Day ». 
Thompson, 11 Id., 123. Berkley v. Lamb, 8 Id., 392. 
State Bank v. Green, Id., 297. Orowell v. Johnson, 2 Id., 
146. Phillips v. Dawley, 1Id., 320. This being the law, 
all the irregularities complained of, including the publica- 
tion of the notice of sale, were cured by the confirmation, 
and the purchaser under the decree obtained all the plain- 
tiff’s title by the master’s deed. The plaintiff, therefore, 
has no interest in the property, and cannot maintain the 
action, The judgment is affirmed. 


JUDGMENT AFFIRMED, 


Tae other judges concur. 
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JuLtia M. GREGORY, PLAINTIFF IN ERROR, V. LANCAS- 
TER CoUNTY BANK, DEFENDANT IN ERROR. 


Ejectment: ACTION QUIA TIMET. When real estate is in the ac- 
tual possession of another, the proper remedy to recover posses- 
sion is by an action of ejectment. But if a plaintiff out of pos- 
session brings an action to quiet title and sets up the proceedings 
by which he acquired title, and asks to have the same confirmed 
and quieted, and the defendant answers in the same manner, 
both parties submitting their title to the court for adjudication, 
a decree confirming the plaintiff’s title will be valid; and it is 
too late after judgment to object to the mode of procedure. 


Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


John S. Gregory, for plaintiff in error. 
Walter J. Lamb, for defendant in error, 
MaxweELtL, J. 


This is an action in equity brought in the court below 
by the defendant in error against the plaintiff to quiet the 
title to certain real estate in the city of Lincoln. One 
Iuuke Lavender is the common source of tiile, and both 
parties claim title under sales upon execution of the inter- 
est of said Lavender. The case was referred by consent to 
a referee, who found all the issues in favor of the defend- 
ant in error. Exceptions were filed to the report, which 
were overruled, and a decree rendered confirming the re- 
port. The testimony tends to show that the plaintiff in 
error was in possession of the premises, and the defendant 
out of possession, and it is claimed that therefore the action 
cannot be maintained. There is no doubt that the proper 
remedy of a party out of possession of real estate and hold- 
ing the legal title to the same is ejectment. He, as well 
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as the party in possession, is entitled to two trials and to a 
jury, to determine the facts. But the right to trial by 
jury or to a second trial isa personal privilege that may be 
waived. If the plaintiffs in error had filed an answer al- 
leging that the defendant in error was not in possession of 
the premises, and that the plaintiffs in error were in pos- 
session, and denying the right of the defendant in error to 
proceed in equity, it is probable the defendant in error 
would have been required to amend its petition and pro- 
ceed at law. But instead of this we find that the plaintiffs 
in error have set up in their answer all the steps in the 
proceedings by which they acquired title, and the court | 
was in effect asked to enter a decree that their title was 
paramount and superior to that of the defendant in error. 
That the court had jurisdiction in such case there can be 
no doubt. 

II. The judgment under which the defendant in error 
derives title was docketed in the office of the clerk of the 
district court of Lancaster connty on the 5th day of Au- 
gust, 1873, while that under which the plaintiffs in error 
claim title was docketed on the 7th day of July, 1874. 
The lien of the defendant’s judgment, therefore, was prior 
to that of the plaintiffs in error, and it acquired the title 
by a sale on execution issued on the judgment. The at- 
torney for the plaintiffs in error claims that an injunction 

‘was obtained by Lavender against the judgment under 
which the defendant in error claims title, but the record 
shows the action was dismissed before judgment, ard it 
does not enter into the case. There is no error in the 
record available to the plaintiff in error. The judgment 
must therefore be affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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Fitzgerald v. Fitzgerald. 


JOHN FITZGERALD, PLAINTIFF IN ERROR, V. JOHN F, 
FITZGERALD, DEFENDANT IN ERROR. 


1. Trial: VERDICT. Where the testimony is conflicting and con- 
tradictory in a cause tried to a jury, the verdict will not be dis- 
turbed for the reason that it is contrary to the evidence unless 
itis clearly wrong. The jury is the judge of the weight of the 
testimony of the witnesses. 


2. Instructions may be Oral. The law requires the instructions 
given to a jury to bein writing, but if oral instructions are given 
by the court by consent of the parties and upon a waiver of their 
tights to have the instructions written, and such consent and 
waiver are entered upon the records of the trial court, a judg- 
ment will not for that reason be reversed. 


8 Trial: ARGUMENT OF ATTORNEY. An objection to the conduct 
-of opposing counsel] in the argument to the jury, to be availing, 
must be first made to the trial court at the time, and if the ral- 
ing of the court is adverse to the party making the objectlon, 
such ruling will be reviewed by this court. 


Error to the district court for Cass county. Tried 
below before Pounp, J. 


M. A. Hartigan, for plaintiff in error. 


James E. Morrison and Orites & Ramsay, for defend- 
~ ant in error. 


Reese, J. : j 

This action was originally commenced in the county 
court of Cass county, and finally tried in the district court, 
from whence it is brought into this court by petition in er. 
ror. The petition of the defendant in error filed in the 
district court, consists of several counts for labor, expenses, 
property sold to the defendant in error, house rent, etc., to 
which it is not necessary to refer in detail. The answer 
denies the allegations of the petition and claims certain 
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amounts due the plaintiff in error. To this answer a reply 
was filed denying the allegations thereof. The cause was 
tried to a jury who returned a verdict in favor of the de- 
fendant in error. 

The first point made by the brief of plaintiff in error is, 
that the verdict of the jury is contrary to and not sustained 
by the evidence. It is a sufficient answer to this to say 
that the testimony which was submitted to the jury was 
conflicting. Each party to a great extent maintaining the 
allegations of his pleading. The jury are the sole judges 
of the weight of the testimony of the witnesses. 

On the trial, the jury was instructed orally by the court, 
“and not in manner and form as required by the law and 
practice of the state,” and we are referred to sections fifty- 
two to fifty-six inclusive, pages 203 and 204 of the Com- 
piled Statutes. There is no doubt but that it is the duty 
of the district court to follow substantially the requirements 
of the statutes cited by the plaintiff in error, and it.isa 
right given to the parties upon which they may insist at the 
time. But, upon an examination of the record in this case 
concerning the impaneling of the jury and trial, we find 
they “were duly impaneled and sworn according to law, 
and thereupon after hearing the evidence, argument, and 
charge of the court, said charge or giving of instructions 
to the jury in writing was waived by the counsel for the 
respective parties in open court before the giving of oral 
instructions, the said jury retire,” etc. This record must be 
taken as true. “The giving of written instructions being 
waived, and no objections being made nor exceptions taken 
at the time, cannot now for the first time be successfully 
objected to. 

It is next insisted that the conduct of the counsel for the 
defendant in error upon the argument was prejudicial and 
wrongful and that the verdict and judgment should be set 
aside for that reason. 

By reference to the bill of exceptions, we find the fol- 
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lowing record: “ While one of the counsel for the plaintiff 
was addressing the jury, he remarked as follows: ‘They 
were not here asking a verdict because the lower court gave 
it them.’ Hartigan required these words to be written 
down. Thecourt reprimanded counsel and said that he 
had no right to refer to the action of the lower court— 
what judgment had been rendered there—in his argument. 
Hartigan excepted to the language used.” 

In this we find no ruling of the court which was preju- 
dicial to the plaintiff in error. Whether or not the lan- 
guage referred to was prejudicial we need not now inquire, 
but it is quite clear that the plaintiff in error can make no 
just complaint of the action of the court. We think the 
correct rule of practice is laid down in the opinion of this 
court in Cropsey v. Averill, 8 Neb., 160, where it is said 
“to have raised a question on this point for this court to 
decide there needed to be an adverse ruling of the court 
below, and an exception thereto.” In this case there was 
no adverse ruling of the court, and if any wrong was per- 
petrated, it was promptly and effectually corrected by the 
court. In this there was no error. 

Other alleged errors are set out in the motion for a new 
trial and petition in error, but as none of them are referred 
to in the brief of plaintiff in error they will not be noticed 
here. The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Peavy v. Hovey. 


Frank H. PEAvy anp James F. Peavy, PLAINTIFFS 
IN ERROR, V. FRED Hovey, CHAarLEs Hovey, AND 
WALTER J. TRAPHAGEN, DEFENDANTS IN ERROR, 


1. Continuance: APPLICATION for, examined and found to be in- 
sufficient. 


2. Payment by Checks: xEvIpDENCcE. The possession of a can- 
celed bank check by the drawer, who testifies that on the day 
of its date he made and delivered it to the drawee in payment 
of a debt, is sufficient proof prima facie of the payment of the 
amount named in the check. 


Error to the district court for Lancaster county. Tried 
below before Gastin, J., sitting for Pounp, J. The ac- 
tion was brought to recover on account for goods sold and 
delivered. Defendants plead payment and obtained verdict. 
in their favor. 


Charlea E. Magoon, for plaintiff in error. 
A. W. Field, for defendants in error. 
REEsE, J. 


There are two questions presented by the record in this 
case which we will examine in their order. 

The plaintiffs in error allege that the district court erred 
in overruling their motion for a continuance. The record 
shows that the plaintiffs’ petition was filed October 15, 
1881, and the defendants filed their answer on the 19th 
day of November, 1881. The reply of plaintiff was filed 
on the 14th day of February, 1882. On the 28th day of 
October, 1882, the cause was reached for trial in the dis- 
trict court, when the plaintiffs filed their motion for a con- 
tinuance alleging as ground therefor the absence of one 
John S. Gretzer, who was a material witness for the plain- 
tiffs. Assuming that the witness was material, it becomes 
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necessary for us to enquire whether the diligence shown 
by the affidavit on the part of the plaintiffs in their efforts 
to procure his testimony was such as to require the reversal 
of the decision of the district court. 

The affidavit alleges in substance that the witness has 
not, to the knowledge of the affiant, been in Lancaster 
county since the preceding term of court, that at previous 
terms he has been present and willing to testify ; that until 
recently he has been the agent and traveling salesman of 
plaintiffs, and subject to their orders, and has always ex- 
pressed a willingness to attend court and give his testi- 
mony. That relying upon his presence when needed, no 
subpeena was issued for him. That when the clerk issued 
the court docket, the affiant wrote the witness informing 
him of the time the cause was set for trial, and requesting 
his attendance; and receiving no response to this letter, he 
wrote the ‘plaintiffs at Sioux City, Iowa, and on the 18th 
of October, 1882, ten days before the trial, the plaintiffs, 
by a card, notified their attorneys they had written Mr. 
Gretzer to advise the attorneys what he would do. From 
that time the attorneys seem to have used due diligence in 
their efforts to find the witness. But the record discloses 
no assistance on the part of the plaintiffs, except the card 
and letter above referred to. Prior to the issuance of the 
court docket no effort was made to take the deposition of 
the wituess, although it was known fora year what the 
issue presented by the defense would be, and yet it suf- 
ficiently appears from the affidavit that the deposition 
could have been taken. There must be a reasonable dis- 
cretion exercised by the district courts in matters of this 
character, and we cannot say from the record before us 
that the district court has abused this discretion. 

The next point is, that the district court erred in refus- 
ing an instruction asked by the plaintiffs, which was in ef- 
fect that the jury must find “ in favor of the plaintiffs for 
$25.22, with interest, etc.” This instruction was asked 

29 
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upon the theory that there was no proof that that amount 
had been paid, it being shown that on the final settlement, 
testified to by the defendants, there was that sum due the 
plaintiffs. But upon examining the testimony of Trap- 
hagen—one of the defendants, and who testifies to the set- 
tlement—we find that he testified to giving Mr. Gretzer 
the check, which was introduced by defendants, for the 
$25.22. This check being in the possession of the defend- 
ants, duly canceled, was sufficient, prima facie proof of its 
payment. We think the instruction was correctly refused. 
We find no error in the record. The judgment of the dis- 
trict court is affirmed. 


JUDGMENT AFFIRMED, 


. THE other judges concur. 


SamMueL McANULTY, ADMINISTRATOR OF THE ESTATE 
OF WarrEN B. DUNLAP, PLAINTIFF IN ERROR, V- 
SamvEL McCray, DEFENDANT IN ERROR. 


Administration of Estates. A citizen and resident of this state 
died at his home in L. county owning property in this state and 
in the state of Tilinois. Letters of administration of his estate 
were granted by the probate court of A. county, in Illinois, to 
the plaintiff in error, who applied to the district court of L, 
county, in this state, for license to sell the real estate. Held, 
That such administrator had no authority as such in this state, 
and such license could be legally granted only to. an adminis- 
trator appointed by the probate court of L. county, in this state, 
that being the place of domicile of the deceased at the time of 
his death. 


Error to the district court for Lancaster county. Heard 
below before Pounp, J. 


Foxworthy & Son, for plaintiff in error. 
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Charles L. Hail, for defendant in error. 


Reese, J. 


This was an application to the district court by the 
plaintiff in error for license to sell real estate belonging to 
the estate of Warren B. Dunlap, of which estate he alleges 
he is the administrator. The license was granted, the land 
sold to the defendant in error, and the report thereof made 
to the district court in dueform. Upon motion for con- 
firmation the defendant in error in writing called the at- 
tention of the court to the fact, which was disclosed by the 
records, that at the time of the death of the intestate he was - 
a resident of Lancaster county, Nebraska, and that the 
letters of administration under which the plaintiff in error 
was acting, were issued by the probate court of Adams 
county, in the state of Illinois, whereupon the district 
court refused to confirm the sale, and dismissed the pro- 
ceedings, holding, doubtless, that the administrator thus 
appointed had no authority to act in this state. The 
plaintiff in error excepted to the ruling of the district 
court, and brings the cause into this court by petition in 
error for review. 

It is a generally recognized legal proposition that the 
last place of domicile of a deceased person is the place where 
letters testamentary or of administration must issue, and 
that the probate court of that place alone has jurisdiction. 

In Rubber Co. v. Goodyear, 9 Wall., 789, the supreme 
court of the United States has held that the last domicile of 
the deceased determines the jurisdiction as to administra- 
tion. See also Wells on Jurisdiction of Courts, § 275. See 
also Creighton v. Murphy, 8 Neb., 356. Minkler v. Wood- 
ruff, 12 Neb., 270. Cadman v. Richards, 13 Neb., 386. 

Tl:2 legislature has to our mind fully recognized and 
established this doctrine in this state, for section 177, p. 
233, of the Compiled Statutes provides that “When any 
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person shall die intestate, being an inhabitant of this state, 
letters of administration of his estate shall be granted by 
the probate court of the county of which he was an inhab- 
itant or resident at the time of his death. If such deceased 
person at the time of his death resided in any other terri- 
tory, state, or country, leaving estate to be administered on 
in this state, administration thereof shall be granted by any 
probate court of any county in which there shall be estate 
to be administered; and the administration first legally 
granted shall extend to all the estate of the deceased in this 
state, and shall exclude the jurisdiction of the probate 
court of every other county.” It seems to be the estab- 
lished rule throughout the country that general letters of 
administration may be granted only at the place of domi- 
cile of the deceased, and that the probate court of that place 
or jurisdiction only has authority so to do. If the deceased 
had property in a state of which he was not a resident, let- 
_ ters of administration may be issued in any county where 
the property or a part of it may be, and that will be au- 
thority for the administrator, in any other county in the 
state, to take charge and control of the property of the de- 
ceased; but this authority is limited to the state in which 
the letters were granted. But if the letters are granted in 
the state and county where the deceased was a resident and 
had his domicile at the time of his death, then if permitted 
to do so by the statutes of other states, the administrator 
may file duly authenticated copies of his appointment and 
proceed as if first appointed in such state. Secs 100 and 
101, Compiled Statutes, chap. 28. 

An examination of the statutes of this state upon this 
subject renders it plain that it was not the intention of the 
legislature to surrender the authority of the state over the 
estates of its citizens who die while residents thereof, 
whether within its jurisdiction or not, but that so far as the 
general settlement of estates of its citizens is concerned, the 
jurisdiction and authority of the state should be retained. 
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It is strongly urged by the plaintiff in error that section 
two of the act of 1869, which is section 337, chap. 28, of 
the Compiled Statutes, is in point in this case, and removes 
all doubt of the authority of an administrator appointed, as 
in this vase. And, since it is urged with so much confi- 
dence, we will notice it, although briefly. ° 

This section is as follows: “An executor or administra- 
tor duly appointed in any other state or country may com- 
mence and prosecute any action or suit in any court in this 
state, in his capacity of executor or administrator in like 
manner and under like restrictions as a non-resident may 
be permitted to sue.” 

If we are correct in our view of this section it has no 
reference to cases of the kind now under consideration, but 
has reference only to ordinary actions under the code. 
The proceeding to be followed in an application by an ad- 
ministrator for license to sell real estate is strictly a statu- 
tory proceeding, and is not governed by the rules of prac- 
tice adopted for the prosecution of actions. In the case 
provided for by the section last quoted it is not necessary 
for the foreign executor to file authenticated copies of his 
appointment before commencing his action, but may allege 
his capacity in his petition. If his authority is denied by 
the answer of his adversary, that fact must be proven as 
any other. If not denied, no proof is necessary. Again, 
he may be required to secure costs as a non-resident, and 
in other respects be under “ like restrictions.” 

Tt seems to us quite clear that in order to sell the land 
of the deceased and give a good title to the purchaser, 
letters of administration must be granted in Lancaster 
county, in this state, and the administrator thus appointed 
procure the necessary license. It follows that the decision 
of the district court was correct and must be affirmel]. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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Birdsall, Son & Co. v. Carter. 


H. Birpsarr, Son & Co., PLAINTIFFS IN ERROR, V. Jd. 
M. CARTER, DEFENDANT IN ERROR. 


1. Billof Excéptions: PRACTICE IN SUPREME COURT. When 
@ proposed bill of exceptions is not served upon the adverse 
party within forty days after the adjournment of the district 
court—that being the time allowed for such service —the judge 
of the district court has no authority to sign and allow such bill 
over the protest of the party against whom the bill is sought to 
be used, and such bill of exceptions will, on motion, be stricken 
from the files of this court. 


2. Error not Presumed, The proceedings of the district court 
must be presumed to be correct when the contrary does not af- 
firmatively appear. 


Error to the district court for Cass county. Tried 
below before Pownn, J. 


Vanatia & Wheeler, for plaintiffs in error. . 
Marquett, Deweese & Hall, for defendant in error. 


Reesz, J. 


This cause was tried to a jury in the district court of 
Cass county, resulting in a verdict in favor of defendant in 
error. The motion for a new trial was overruled and 
judgment entered on the verdict on the 25th day of No- 
vember, 1882, and forty days from the adjournment of 
court was given in which to prepare and submit a bill of 
exceptions. The final adjournment of court occurred on 
the 22d day of December, 1882. On the 29th day of Au- 
gust, 1883, the bill of exceptions was served. on the at- 
torneys for defendant in error, who acknowledged service, 
but protested against the allowance of the bill because not 
served in time, and on the 25th day of September, 1883 
the bill was signed by the judge who presided in court at 
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the time of the trial. The defendants in error now move 
to strike the bill of exceptions from the files for the rea- 
son that the same was not settled and signed within the 
time required by law. 

Section 311 of the civil code provides, among other 
things, that “ When a decision is not entered on the record, 
or the grounds of objection do not sufficiently appear in 
the entry, the party excepting must reduce his exceptions 
to writing within fifteen days or in such time as the cour 
may direct, not exceeding forty days from the adjournmen 
of the court sine die, and submit the same to the adverse 
party or his attorney of record for examination and amend- 
ment if desired.” 

It will be seen that this requirement of the law was not 
complied with, it being more than eight months from the 
date of the adjournment of court until the service of the 
bill of exceptions. The bill of exceptions being improp- 
erly on file, the motion to strike is sustained. 

After the announcement by the court of its decision on 
the motion to strike ihe bill of exceptions from the files 
the cause was submitted generally upon the remaining 
portion of the record. 

Objections are made to the instructions of the court, but 
as the evidence is not before us we can not say they were 
not applicable to the testimony, and it must be presumed 
they were, as all presumptions are in favor of the regularity 
of the proceedings of the trial court. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 
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Powell v. McDowell, 


Martin L. PowELL anp Freperick A. BRIGHAM, 
PLAINTIFFS IN ERROR, V. PETER A. McDowELu, 
E. Mary Grecory, AND Joun S. Gregory, 
.DEFENDANTS IN ERROR. 


1. Judgment on Service by Publication: opentnc. A 
party against whom a judgment or decree has been rendered, 
upon service by publication, must show that he has an interest 
in the subject of the action and that he is entitled to be heard 
in a defense thereto, before he can be entitled to have the decree 
or judgment set aside under the provisions of section eighty-two 
of the civil code. 

STRANGER TO BECORD CANNOT OPEN. The provisions 
of section eighty-two of the civil code include within their 
meaning, only parties against whom a judgment or decree has 
been rendered, and does not include strangers to the record who 
after the rendition of the judgment or decree have purchased an 
interest in the subject of the suit. 


Error to the district court for Lancaster county. Tried 
below-before Pounp, J. , 


J. R. Webster and W. E. Stewart, for plaintiff in error. 
Brown & Ryan Bros., for defendant in error. 
REESE, J. 


The record in this case discloses the following facts: 

On the 15th day of February, 1875, the defendants, E. 
Mary Gregory and John 8. Gregory, to secure the pay- 
ment of the sum of one thousand dollars and interest due 
to Peter A. McDowell in one year, executed and delivered 
to one George C. Newman a trust deed to certain lands 
therein described. The note not being paid at maturity, 
on the 26th day of November, 1877, McDowell com- 
menced an action in the district court of Lancaster county 
to foreclose the trust deed as a mortgage, and at the Feb- 
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ruary term, 1878, of said court a decree of foreclosure was 
duly entered in his favor. 

On the 26th day of February, 1876, Gregorys conveyed 
to the plaintiff Powell a part of the land described in said 
trust deed. 

On the 24th day of May, 1878, Powell sold and con- 
veyed the same to one E. P. Campbell. 

On the 16th day of December, 1879, Campbell con- 
veyed the same to Henry L. Wells. 

On the 10th day of February, 1880, Wells conveyed it 
to Eliza S. Hume, who, on the 10th.day of April, 1880, 
conveyed the same to the plaintiff, Frederick A. Brigham. 

On the 3d day of March, 1883, Powell, who had been 
served with notice of the foreclosure proceedings by pub- 
lication only, filed his motion to open the decree and for 
leave to file his answer under the provisions of section 
eighty-two of the civil code; and on the 10th day of the 
same month Hume and Brigham, by the same attorneys, 
filed a similar motion. Upon the hearing of these motions 
the foregoing facts, with many others not necessary to be 
here noticed, were developed. 

The parties, by their briefs and arguments, have pre- 
sented a number of questions for decision, but as in our 
opinion one of them must be decisive of the case, no other 
will be noticed. 

The question thus presented is, whether or not the plain- 
tiffs have brought themselves within the provisions of sec- 
tion eighty-two of the civil code. We think not. By the 
showing made by them the plaintiff Powell has had no 
interest in the subject of the action since the 24th day of 
May, 1878, at which time he conveyed the mortgaged 
property to Campbell. He is not the maker of the note, 
and is wholly uninterested in the result of the action. He 
is not liable on any covenant of warranty, for he conveyed 
to Campbell by a quit-claim deed. His interest in the 
subject of the action having been conveyed to another, he 
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is not a necessary party to the foreclosure and is not enti- 
tled to any relief, and in so far as the defenses presented 
by him are concerned, he is a stranger to the action. 

The plaintiff Brigham is also without any standing in 
this ease. The record shows that he received his convey- 
ance from Eliza S. Hume on the 10th day of April, 1880, 
long after the decree of foreclosure had been made. He 
was not a party to the suit; no judgment or order had or 
has been rendered against him. The statute above referred 
to provides that, “A party against whom a judgment or 
order has been rendered” may, under certain circumstances, 
be permitted to set aside the decree and make his defense, 
but we know of no rule which permits a person to buy 
into a suit, after judgment, with full knowledge, either 
actual or constructive, of all the proceedings, and then re- 
open the case in order that litigation may be indefinitely 
prolonged in the settlement of supposed defenses, and we 
do not think the legislature intended to establish such a 
rule by the enactment of the section above referred to. If 
the plaintiffs have a remedy it must be sought in another 
direction. 

From the foregoing it follows that the decision of the 
district court in overruling the motion of plaintiffs to set 
aside the decree and for leave to answer was correct, and 
is therefore affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Frances P. MorcGan, PLAINTIFF AND APPELLANT, V. 
ALPHEUS HARDY, DEFENDANT AND APPELLEE. 


1. Specific Performance: suRispicTIon. Courts of equity will 
not always enforce a specific performance of a contract. Such 
applications are addressed to the sound legal discretion of the 
court, and the court will be governed, to a great extent, by the 
facts and merits of each case, as it is presented. Fish v. Leser, 
69 Tils., 394. 


2. : . Specific performance will not be enforced unless 
the contract has been entered into with perfect fairness and with- 
out misapprehension, misrepresentation, or oppression, or wbere 
it will be unjust or inequitable to do so. Jd. 


3. —? . When a contract concerning real estate is valid, 
unobjectionable in its nature and in the circumstance connected 
with it, and capable of being enforced, and it is just and proper 
that it be fulfilled, it isas much s matter of course for a court 
of equity to decree a specific performance as for a court of law to 
give damages for the breach of it. Waterman on Spec. Perform- 
ance, ¢ 6. 


APPEAL from the district court of Lancaster county. 
Heard below before Pounn, J. 


Harwood, Ames & Kelly, for appellant. 


Marquett, Deweese & Hall, for appellee, 
Coss, Cu. J. 


This action was originally brought in the district court 
of Lancaster county, by Frances P. Morgan, plaintiff, 
against Alpheus Hardy, defendant, for the specific per- 
formance of a contract to sell land and execute a land con- 
tract therefor. The cause was tried to the court, which 
found the issues for the defendant and entered a judgment 
dismissing the plaintiff’s petition at her costs. She brings 
the cause to this court by appeal. 

The following is believed to be a fair statement of the 
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facts of the case so far as the same can be gathered from 
the record ; 

The plaintiff is a young unmarried lady, a step-daughter 
of Mr. Joseph L. Ryons, a farmer residing in the eastern 
part of Lancaster county, near Prairie Home post-office. 

The defendant is an elderly man, residing in Boston, 
Mass. He is and was in the spring of 1880 the owner of 
a half section of land adjoining or quite contiguous to the 
farm of Mr. Ryons. Hardy and Ryons first met and be- 
came acquainted in the spring of 1880, when Mr. Hardy 
visited the neighborhood for the purpose of inspecting his. 
land, accompanied by his wife and daughter, and stopped 
for a few hours at the house of Mr. Ryons. At that time 
the defendant had no thought of selling his land, but in- 
tended to put it under cultivation. With this view he con- 
sulted Mr. Ryons. It seems from Mr. Ryons’ testimony 
that some parties had been looking at the land with a view 
of purchasing it, and applied to Mr. Ryons to know if 
Hardy would sell it. This Ryons communicated to Hardy, 
who said in reply that his grandson would come out and 
live upon it. 

It seems also that after Hardy returned home he wrote 
to Ryons asking him what he could have a hundred acres 
of the land broke up for. Mr. Ryons replied that it was 
not the season to break up land, but that he would attend 
to it the next year. In the spring of 1881, through the 
agency of Ryons, Hardy had a hundred acres of the land 
broken up and rented to a tenant at one dollar per acre per 
year. Mr. Hardy had also requested Mr. Ryons “ to write 
to him occasionally, and Jet him know in regard to crops, 
as to the value of crops,” etc. 

I here copy the correspondence between Ryons and 
Hardy, which is relied upon as evidence of the contract of 
sale of the land in question by Hardy to the plaintiff: 

(1) “ Prarrie Home, Nes., Aug. 19, 1882. 

“Mr. Harpy: Dear Srr—I suppose you are looking 
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for a letter from Nebraska, and one with something in the 
way of money. Well, it is coming; the crops have been 
fair so far harvested. The grain on your place is stacked, 
and when threshed and marketed I will send the money for: 
the rent. I want to know what is your wish in regard to 
next year. Do you want me to rent for you? Rents are 
he same as last year—$1 per acre—although property is- 
higher. If you want to sell, I think it is a good time, 
Your land would bring $10 an acre cash. I will expect 
an answer to this as soon as you can, as the land will have 
to be ploughed this fall for crops next spring. The price 
of produce is very low: Wheat, 75c a bushel; rye, 42¢;: 
oats, 27c; potatoes, 20c; flax, 92c; butter, 12 to 16c a 
pound; eggs, 15c a dozen; corn looks good; whieat ave. 
8 to 14 bushels to the acre; rye, do.; oats, 30 to 60; bar- 
ley, 12 to 18; potatoes extra good; hogs are selling at 6 
to 6.75 a hundred, live weight. We are all well, hoping 
you and your family are likewise, with kind regards to all 


from all, I remain, Yours truly, 
“JospepH L. Ryons.” 
(2) “Boston, Sept. 4th, 1882. 


“DEAR Str—Yours of the 19th Aug., 1882, at hand. 
I will sell my land at $12 per acre, 4 cash, balance on 
time, not exceeding five years; interest at 7 per cent, with 
equal yearly payments of interest and principal. If the 
purchaser prefers to pay all cash he may. If you do not 
send me an offer for asale you may proceed and plow and 
rent the balance at or better—better if you can—than the 
terms of last year. I will vary terms of payment on a 
sale if desired by the purchaser. Send me best terms of 
purchaser and I will look at it. Do you get any money 
for the grass on the unplowed lot for this year? 

“ Cordially yours, 
“ ALPHEUS HARDY. 

“JosepH L. Ryons, Prairie Home, Neb., Lancaster- 

county.” 
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(3) “PRAIRIE HomE, Sept. 16, 1882. 

“Dear Sir—Yours of the September 4, 1882, received. 
I looked carefully over your statement and in reply will 
say, I had a gentleman from New York at my house 
ten days before I received your letter. He was looking at 
a half section which was offered at $10 by an agent in 
town (the half of section 14). It is a good piece of land. 
He did not buy when here but left it with me to see after 
it. The gentleman that owns it lives in IIl., and he 
wished me to find out his lowest cash price. I have not 
been able to give it my attention as I have been very hard 
at work. Just got through threshing my grain and hay- 
ing this forenoon, I have put up my hay—100 tons— 
1,800 bushels of oats, 120 barley, 125 wheat. If you sold 
your land for $10 cash it would be thirty-two hundred 
dollars, and you would have the use of the money; if in- 
vested at 7 per cent would be $224. If you sold for $12 
it would be $3,840. That you can not do this year. (It 
might bring it next year, aud it might not). You under- 
stand how things fluctuate, and then if you sold through 
an agent they would charge you 5 per cent commission for 
selling, at least, and that would be $172, then the taxes, I 
suppose, is $50; deducting them from $3,840—$446, 
== $3,394, so the difference is small. I will not take any 
further action on the land mentioned till I hear from you. 
I did not suppose you would sell, as I suppose some of the 
grandchildren would come out and then we would have 
neighbors. Of course I would not charge you any com- 
mission on a sale; my advice would be to sell for this 
price, cash. There was two 80 acre farms on your section 
sold this spring—one 80 with 10 or 15 acres under culti- 
vation sold for $6—the other with 40 or 50 acres under 
cultivation sold for $750 cash sales. If the land should 
advance this year will it advance the interest on the money? 


that, of course, it will take some time to tell. 
“Yours truly, 


“JosEpH L. Ryons.” 
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(4) “ Boston, Sept. 15th, 1882. 
“Dear Srr—I withdraw my land from sale as I do not: 
wish to sell at present. 
“Yours truly, 
“ AupHeus Harpy, 
“By W. A. Sxrow.” 
“Mr. JosepH L. Ryons, Prairie Home, Neb.” 


(5) “ Linco, Sept. 19th, 1882. 

“Mr. Harpy: DEar Sre—TI have sold your farm toa 
party on your terms, 1-4 cash, balance on time, not to ex-. 
ceed five years. I hold a $500 U. S. Bond (4) as a de- 
posit. Please to inform me how to send the money? 


“Yours, 
“JosEPH L. Ryons.” 
(6) “ Bosron, Sept. 23d, 1882. 


“Dear Str: On the 13th inst. I wrote you withdraw- 
ing my land from sale. That letter you should have re~ 
ceived on the 18th, not later than the 19th, the date of 
yours last received to-day. Before making any other plans. 
I wanted to hearfrom you. On the 19th I received yours. 
of the 16th, in which you say, referring to my price, “that 
you can not do this year;” and then you add, “I will not 
take any further action on the land mentioned till I hear 
from you.” On receipt of this I made other plans for my 
land; as you had no authority to sell I must refuse to con- 
firm the sale you report. 

‘¢ Yours truly, 
“ ALPHEDS Harpy.” 

“J. L. Ryowns, Prairie Home, Neb.” 


(7) “Prarrie Home, NEB., Oct. 6, 1882. 

“Mr. Harpy: Dear Srr—Yours of 23d of Sept. 
received on September 30 (Saturday), Tuesdays and Sat- 
urdays are our mail days. Sometimes it lays over to next 
mail day which was the case in the letter of the 23d inst. 
Your letter of the 23d is a surprise to me. In your letter 


432 SUPREME COURT OF NEBRASKA, 


Morgan v. Hardy. 


of 4th of Sept. you say you will sell your land for the fig- 
ures and terms mentioned therein. I acted as your agent 
accordingly. The land on which I was to take no action 
was the half section mentioned in my letter belonging to a 
Mr. Betts, of Llinois. Still, as your agent, I find a cus- 
tomer for your land at your own terms, which I accepted ; 
and to make it more secure for you I received a deposit 
which I hold to your credit. For what I know of the sale 
of land out here I consider you have done well, and hope 
you will reconsider and confirm my sale, as I have acted 
in all good faith on your word. 
“P.S, Will you please send me a copy of my letter ot 
the 16th inst. , 
“Yours truly, 
“JosErH L. Ryons.” 
(8) “Boston, Oct. 11th, 1882. 
“Mr. Josepx L. Ryons: Dear Sir—Yours of the 
6th is at hand. I deeply regret that you should have 
acted as you did after writing me on the 16th. [Enclosed 
is a copy of that letter.”] [This copy introduced in evi- 
dence before.}_ ‘ When you wrote me that my price could 
not be had, and argued for and asked for other terms, you 
left me free to do what I pleased; but when you added in 
connection with your request for other terms, that you 
should ‘ not take any further action on the land mentioned 
. till I hear from you,’ I knew of no other land that you. 
was to hear from me about but my own. So soon as I re- 
ceived yours of the 16th stating that you could not sell at 
-my price, I wrote you, withdrawing my land from sale, 
and made other plans regarding it. Had you not said 
you should wait to hear from me, the fact that you wrote 
me that you could not sell at my price ‘this year,’ left me 
free to act in any other way, and you should in the exer- 
cise of ordinary business caution, at least, have waited 
until you heard from me in answer to your statement, that 
my terms could not be had. I doubt not, dear sir, that 
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you have acted in good faith, but had you kept a copy of 
your letter, and read it, you would have seen that you 
should have waited for my answer to yours of the 16th 
before acting at all. 
“Cordially yours, 
“A. Harpy.” 
(9) “ Boston, Mass., Oct. 13, 1882. 
“Mr. JosepH L. Ryons: Dear Srr—I wrote you on 
11th defining your position and mine on the sale of land. 
After the receipt of yours of the 16th Sept., I made other . 
plans for the disposition of my land. Those plans I have 
canceled by use of telegraph, and now with the feeling 
that you, while misleading me by your letter of the 16th, 
have acted in good faith, I am willing, though entailing a 
loss on me, to receive from you the terms of sale of my 
land, the name of the purchaser, etc., when I will make 
‘the papers. You may send me the one-fourth cash in any * 
good draft on Boston or New York. If you have forms 
of bond for deed send one; if not I will have one drawn 
here. No one without your explanation could suppose 
that you referred to any other land than mine when you 
wrote you should not act without hearing from me again; 
but with your explanation, and feeling that you thought 
you were serving my interest, I now write this. 
“ Cordially yours, 
“A. Harpy.” 
(10) “ PRAIRIE Home, Oct. 24, 1882. 
“Mr. Harpy: Dear Sir—Yours of the 13th of Octo- 
ber received on Saturday, 21 of October. I will go to 
town to-morrow or next day, and will attend to your busi- 
ness. I will get, papers and send to you. Will attend 
to the money when I find out the best way to send it to 
you. The weather is pleasant just now. We are all well, 
hoping you and yours are likewise. 
“ JosePH L. Ryons, 
“P.S. The parties who had your land last year have 
30 
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not threshed yet. Grain is low and he has no place to 
store it so he has to keep it in the stack till the markets 
get a little better. Wheat is only 60 to 70c a bushel. It 
does not pay to raise it at that.” 


(11) “ Lincoun, Nes., Oct. 26, 1882. 

“Mr. Harpy: Dear Str—As stated in my letter of 
the 24th, Iam in town to-day. I went to see a lawyer 
about the papers. He said to me that you had better send 
them to the bank, or any one you wished here to be de- 
livered on payment of the amount mentioned. I hold in 
iny possession now a $1,000 U. S. bond, coupon 4 per 
cent, which is to be the first payment. The balance in 
equal payments for the five years unless purchaser wishes 
to pay off sooner which I presume meets your approval. 
The bond now is rated 194. If you prefer the bond I 
vill send it, or sell it and deposit the money until you 
send the necessary papers. Bond and premium will be 
about $1,200, which is the amount the parties will pay as 
first payment, the balance on time as stated. 

“ Yours ete., 
“JosEPH L. Ryons. 
“Name, F. P. Morgan, of Lancaster Co., Neb.” 


(12) “Boston, Nov. 3d, 1882. 

“Dear Srr—Yours of the 26th ult. at hand. En- 
closed is my agreement to sell (a copy: of the usual printed 
agreement in use in Neb.), which you may have signed by 
Mr. Morgan and witnessed ; then send it to me with a re- 
mittance of $960, and I will sign it and send Mr Morgan 
a copy signed by myself. The date should be the date of 
your sale, say 19th Sept.; but I have left it blank to get 
your views. I do not want the U.S. bond. You may 
therefore send me the $960, or you may send the bond, 
and [ will sell it here at full price and remit you the bal- 
ance. “Yours truly, 

“ ALPHEUS Harpy. 
“Mr. JosrpH L, Ryons, Prairie Home, Neb.” 
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(18) “ LIncoLn, Nov. 13th, 1882. 

“Mr. Harpy: Dear Srr—Enclosed please find a 
bond for $1,000, and the agreement. - I supposed you 
would have sent to the bank or to some one in town of 
Lincoln. You will please to sign and return to me, and 
send the money in a certificate of deposit, and I can have 
it cashed in the bank here (in which I do business). You 
had better date it the first of October, 1882. That will be 
dividing time. 


“JosEPH L. Ryons.” 

(14) “Boston, Noy. 21, 1882. 

“ DeEaR Str—Yours of the 13th with U. S. bond at 
hand. I have sold the bond for $1,192.50, and now re- 
turn to you check for $232.50, balance of over $960 due 
me for first payment. I have accepted your date Oct. Ist, 
and you have my acknowledgment for $960. Please have 
Mr. Morgan sign the enclosed completed agreement, and I 
will have atiother made and sign it first, and send that to 
you so soon as you can square last year’s acct. with the 
parties working my land. Please forward proceeds. 

“ Cordially yours, 
“ ALPHEUS Harpy. 

“J. L. Ryrons, Prairie Home, Neb.” 

(15) “ Bosron, December 7, 1882. 

“Mr, JoserpH L. Ryons, Prairie Home, Neb.: Sir—I 
have received from W. H. Snelling, of Lincoln, Neb., the 
paper I sent you for the signature of one Morgan, whom 
you have represented to me as the real purchaser of my 
land. For reasons which are based upon information re- 
cently received, as well as upon the unsatisfactory tone of 
your latest letters, I return the paper to Mr. Snelling un- 
signed, and now return to you the sum you sent me as first 
payment. Here, this to me, most painful and disappoint- 
ing transaction must end. This action is dictated more 
from self-respect than pecuniary interest. 

“ Yours etc, 
“ ALPHEUS Harpy.” 
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The following is a copy of the certificate of acknowl- 
edgment to the article of agreement sent to defendant for 
execution on his part, and returned by him unexecuted to 
Mr. Snelling, the notary taking said acknowledgment, as 
per letter of defendant to Ryons, under date December 7, 
1882. 

“(Venue.) On this second day of December, A.D. 1882, 
before me, W. H. Snelling, a notary public duly commis- 
sioned and ‘qualified for and residing in said county in the 
state aforesaid, personally came F’. P. Morgan (unmarried), 
to me known to be the identical person described in and 
who executed the foregoing conveyance as grantor, and 
acknowledged the said instrument to be her voluntary act 
and deed. Witness my hand and notarial seal the day and 
year last above written.” (Seal and signature of notary.) 

Reading this correspondence in the light of the fact that 
ithe proposed purchaser of the land was an unmarried. 
jyoung lady, a ward and step-daughter and meniber of the- 
[family of the agent, it is quite evident that the defendant 
was worked upon and deceived by his agent into giving 
his consent to the transaction, and while his letters to the 
agent and his receipt of the bond and converting it into. 
money would under other circumstances be held to be: 
binding upon him, and to take the case out of the statute- 
of frauds, yet we think there is sufficient evidence of sup- 
pressi veri, if not of suggestia falsi in the above correspon- 
dence on the part of the agent, to justify the defendant,, 
upon the discovery of the identity of the intended pur- 
chaser, in breaking off the negotiation and refusing to 
carry it into effect. In his testimony the agent, Ryons, 
denies the receipt of defendant’s letter of the 15th Sept., 
1882. Whether he did or not is of little consequence, as 
it mnst be conceded that it was upon a false pretense of' 
having incurred an embarrassing responsibility to the 
purchaser in making the sale, that the defendant was in- 
duced to partially consent to the sale, but which consent 
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he withdrew upon discovering the identity of the parchaser. 
There is an evident want of candor, if not of truth, in the 
statement of the agent that he tried to dissuade his step- 
daughter from buying the land, when his letters show that 
he was using labored arguments to induce the defendant to 
sell, and he admits that he never had any other purchaser 
in view. 

When a professional land agent acts as agent for both 
the seller and the buyer, and that is known to them, the 
law exacts the most perfect good faith, honesty, and fair- 
ness on his part, and will not adjudge the specific perform- 
ance of a contract thus made unless it has been entered 
into with perfect fairness and without misapprehension or 
misrepresentation, and this rule will be all the more strictly 
observed in a case like the one at bar, when the vendor 
believed and had the right to believe that the agent was 
acting for him and in his interest alone. No one who 
reads the above correspondence can doubt that the agent 
was acting alone in the interest of his step-daughter. In- 
deed, in all matters where her interest was at stake it was 
his duty to protect it. Hence, in the transaction now be- 
ing considered he was morally if not legally incompetent 
to act as the agent of the defendant. . 

The law prohibiting judges and jurors from sitting in a 
case where relatives or members of their families are par- 
ties because it will not place a person in a position of di- 
vided allegiance or duty, and while it takes no notice of 
private transactions until the same are brought before a 
court, yet when a party comes into court and seeks to en- 
force the specific performance of a contract made through 
an agent, and it appears that such agent acted as the agent 
of both parties, and that the party seeking to enforce such 
contract isa relative, connection, or member of the family 
of such agent, the court will look with great suspicion and 
disfavor upon such claim, and it will only be allowed when 
it proves to be absolutely fair, free, and clear of misrepre- 
sentation or concealment. 
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A person selling a valuable piece of Jand, mostly on 
time, would usually, if not always, take into consideration 
the age and sex, as well as the character and habits of the 
purchaser. To fail to do so would be unbusiness-like and 
imprudent. So that if in the case at bar, the name and 
sex of the purchaser had been studiously concealed from 
the defendant up to the time when the contract was pre- 
sented to him for execution, and he then discovered the 
same to be a female, and by seeing her name in the instru- 
ment, recognized her to be a member of the agent’s family, 
he had a right to refuse to go further and rescind the con- 
tract, although a payment had been made and received on 
it. In that case, of course, the parties must be placed as 
near as possible in statu quo. 

As is well said by Mr. Justice Craig, in the case of Fish 
v. Leser, 69 Ill., 394, “Courts of equity will not always 
enforce the specific performance of a contract. Such ap- 
plications are addressed to the sound legal discretion of 
the court, and the court must be governed, to a great ex- 
tent, by the facts of each case as it is presented.” While 
when a contract concerning real estate is valid, unobjec- 
tionable in its nature, and in the circumstances connected 
with it, and capable of being enforced, and it is just and 
proper that it should be fulfilled, it is as much a matter of 
course for a court of equity to decree a specific perform- 
ance as for a court of law to give damages for the breach 
of it. I think there was no abuse of legal discretion on 
the part of the district court in refusing the relief Pye 
by the plaintiff, nor in dismissing her petition. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


Tae other judges concur. 
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Wares FRANK SEVERANCE, PLAINTIFF IN ERROR, VY: 
Lucius LEAVITT, DEFENDANT IN ERROR. 


Chattel Mortgage: RETENTION OF POSSESSION. Under the pro- 
visions of section 11, chapter 32, Compiled Statutes, a chattel 
mortgage, although filed for record, is prima facie.fraudulent as 
to bona fide purchasers, if the mortgagor retains possession of 
the mortgaged property. And the person claiming under such 
mortgage must make it appear that the same was made in good 
faith, in order to recover. Pyle v. Warren, 2 has , 252, and Marsh 
», Burley, 13 Id., 261, adhered to. 


Error to the district court for Lancaster county. Tried 
below before Gasiiy, J., sitting for Pounp, J. 


Wales Frank Severance, pro se. 
Ricketts & Wilson, for defendant in error. 


Cops, Cu. J. 


This action was brought in the court below by the de- 
fendant in error against the plaintiff in error, for the tak- 
ing and converting of certain personal chattels of the 
plaintiff in said action, defendant in error herein. The 
defendant in the court below, plaintiff in error herein, 
made auswer in said cause, admitting the taking and con- 
version of the said chattels, but justifying such taking by 
setting up the ownership of such chattels in one Mills, 
and the execution and delivery by said Mills to the said 
defendant of a chattel mortgage of said chattels to secure 
the payment of a certain note, the default in the payment 
of said note, ete. There was a trial to a jury, verdict, and 
judgment for the plaintiff below, and the cause brought to 
this court on error by the defendant. There are twenty 
grounds of error presented, consisting chiefly of alleged 
‘inconsistent and conflicting instructions to the jury. But 
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I do not deem it necessary to examine any of these 
grounds, 

It will not be claimed but that the defendant in error 
proved his case in the court below sufficient to entitle him 
to a judgment, unless the plaintiff in error proved and es- 
tablished his right under the chattel mortgage to be supe- 
rior and paramount to the right of the defendant in error. 

The defendant in error clearly established his own posi- 
tion in relation to the chattels as that of a “subsequent 
purchaser in good faith.” It was then incumbent on the 
defendant in the court below to make it appear on his 
part that the conditional sale of the chattels as evidenced 
by the mortgage was made in good faith and without any 
intent to defraud creditors or purchasers. The plaintiff in 
error was a witness at the trial on his own behalf, and tes- 
tified as to the consideration, 7. ¢., the amount of money 
for which the mortgage was given, and that it had not 
been paid, but nothing was elicited from him, or sought to 
be, as to the bona fides of the transaction with regard to 
Mills’ creditors or subsequent purchasers from him. Such 
proof is not derived from the note and mortgage, nor yet 
from the mere reiteration by a witness of the same facts 
which are sufficiently proved by the production of them. 
Something more is required. And when one of the parties 
to the transaction appears as a witness to other facts, his 
direct evidence as to the bona fides and absence of fraud 
in the making and receipt of the mortgage can scarcely be 
dispensed with. 

In the case of Pyle v. Warren, 2 Neb., 252, and again in 
Marsh v. Burley, 18 Id., 261, this court say: “If, how- 
ever, the mortgage be duly recorded, and the mortgagor 
retain the possession of the property, the presumption of 
fraud is merely prima facie, and may be overcome by 
competent testimony, but if no evidence of good faith is 
produced this presumption becomes conclusive as to cred- 
itors and bona fide purchasers.” And I add, in the lan- 


JULY TERM, 1884. 441 


Rathburn vy. B. & M. R. R. Co. 


guage of the opinion in the latter case: “We adhere to 
the decision in that case as a correct construction of the 
statute. The plaintiff (in error) failed to overcome this 
prima facie presumption of fraud, and therefore can claim 
nothing under the mortgage.” The plaintiff in error is 
therefore in no condition to avail himself of the alleged 
errors of the court in giving and refusing instructions, etc., 
and as they cannot in any event be made available to him 
they will not be examined, 
The judgment of the district court is affirmed. 


‘ JUDGMENT AFFIRMED, 


THE other judges concur. 


Exisau S. RATHBURN, PLAINTIFF IN ERROR, V. THE B. 
& M. R. R. Co., DEFENDANT IN ERROR, 


1. Petition. Where the allegations of a petition are vague and 
indefinite, the remedy is by motion to make definite and certain. 
2. ———: DEMURRER. Where the allegations of a petition are in- 
definite, but the language, when given its ordinary meaning 
shows a liability of the defendant in favor of the plaintiff, a de- 
rourrer on the ground that the facts stated do not constitute a 


cause of action should be overruled. 
3. CONSTRUCTION. A petition is to be construed according 


to the liberal rules of the code. 


Error to the district court for Fillmore county. Heard 
below before Morris, J. 


John P. Maule, for plaintiff in error. 
Marquett, Deweese & Hall, for defendant in error. 
MaxweELL, J. 


This is an action to recover for injuries sustained by the 
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plaintiff caused by the alleged negligence of the defendant. 
A demurrer was sustained to the petition in the court below 
and the action dismissed. 

It is alleged in the petition, in substance, that the de- 
fendant is the owner of and operates a railway running 
through the corporate limits of the village of Fairmont, 
Nebraska; that in the construction of said railway it made 
“an excavation for its road-bed about 50 feet long and 10 
feet deep in the deepest part, said excavation being within 
the corporate limits of said village of Fairmont, and run- 
ning parallel with and between and close to North and South 
Railway streets in said village, North Raidway street being 
on the north side of said excavation, and South Railway 
street being on the south side of the same, and Myrtle and 
Violet avenues running north and south and crossing said 
excavation ”; that said streets were public highways and 
free to all persons to pass and repass at their pleasure; that 
the “defendant did carelessly and negligently permit said 
excavation to remain unguarded and without any railing, 
- guards, or other structure to prevent accidents at the sides 
of said excavation; neither did defendant fix any lights 
near the same, nor erect and maintain any bridges or cross- 
ings on the streets that crossed said excavation.” * * 
“That on the 4th day of December, 1882, the plaintiff, 
while lawfully passing along said South Railway street, in 
the night time and without any warning or knowledge of 
the existence of said excavation, and without any fault on his 
part, fell into said excavation at its deepest point and broke 
his left thigh,” ete., the amount of damages claimed being 
. the sum of $10,000. 

The petition is exceedingly vague and indefinite, but the 
remedy for these defects is a motion to make definite and 
certain, The language of the petition must be construed 
according to the liberal rules of the.code, and so construed 
it amounts to this: That the defendant made an excavation 
ten feet in depth for its railway so close to South Railway 
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street, in the village of Fairmont; that the plaintiff, while 
walking along said street and exercising due care, fell into 
said excavation. If this is true with the other allegations, 
and the defendant had taken no precautions to prevent ac- 
cidents, it would be liable. 

The case of Clary v. B. & M. R. R. Co., 14 Neb., 232, 
has no application to the facts of this case as stated in the 
petition. 

It was strongly urged on the argument that where there 
is an omission to state a material fact in a petition—one 
necessary to show a cause of action—the presumption is 
that it does not exist. B.& MW. R: R. Co. v. York Co., 7 
Neb., 487. B.& M. R. R. Co. v. Lancaster Co., 4 1d., 
307. The principle involved in the above cases may be 
illustrated by the case of an action against an indorser 
upon a promissory note, thus: Suppose the petition should 
fail to allege that demand of payment had been made of 
the maker at the time the note became due, or that notice 
had been given to the indorser. These are material facts - 
to charge the indorser, and upon the failure to plead them 
the presumption is that they do not exist. But words 
actually used in a pleading must be construed according to 
their ordinary meaning, and thus construed the petition 
states a cause of action. It follows that the judgment of 
the court below must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


THE other judges concur, 
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BENJAMIN F. RAWALT, PLAINTIFF IN ERROR, V. EUGENE 
BREWER, DEFENDANT IN ERROR. 


‘1. Justice of the Peace: suDGMENT. Where the transcript of 
@ justice’s docket shows that the parties were present at the trial, 
this court will not presume that judgment was rendered by de- 


fault. 

2. APPEAL. A party who in good faith contests a plain- 
tiff’s right to recover before a justice of the peace, as by the ex- 
amination or cross-examination of witnesses, may appeal to the 
district court. 

3. : SET-OFF. If after a set-off is filed the plaintiff dismisses 


his action and pays the costs, the justice after the entry of dis- 
missal should docket the set-off under its proper title—the claim- 
ant as plaintiff and the adverse party defendant. 


REHEARING of case reported 15 Neb., 56. 
Batty & Ragan, for plaintiff in error. 


W. 8S. Prickett and S. G. Wilcox, for defendant in error. 


MAXWELL, J. 


This case was decided by this court in November, 1883, 
the judgment of the court below being affirmed. A re- 
hearing was granted and the cause again submitted. 

It appears from the record that in January, 1883, the 
plaintiff brought an action against the defendant before a 
justice of the peace to recover the sum of $61.25 and in- 
terest on a promissory note. On the return day of the 
summons, both parties being present, the defendant filed a 
bill of particulars of his set-off. The plaintiff then filed 
an affidavit for a continuance, which the justice did not 
consider sufficient, and therefore refused to continue the 
cause. An adjournment of three hours was afterwards 
granted “to give plaintiff time to procure witnesses.” At 
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the time to which the cause was adjourned “the plaintiff 
came forward and paid all costs, $10.10, and withdraws 
the case and dismisses his action.” The transcript shows 
that after the plaintiff’s cause of action was dismissed, “the 
trial proceeds to hear the claim of the defendant. Eugene 
Brewer swore in his own behalf, and from the evidence 
given I do find that there is due the defendant the sum of 
eighty-nine and sixteen-one-hundredths dollars,” etc. The 
plaintiff then appealed to the district court, and on motion 
of the defendant the appeal was dismissed, and this is the 
error complained of. 

The ground upon which the appeal was dismissed, with- 
out doubt, was that the plaintiff had failed to make his 
defense to the set-off before the justice, but the record 
fails to show that fact. All that is required of the adverse 
party is, that in good faith he shall litigate his claim be- 
fore the justice. This may be done by producing witnesses, 
or by the cross-examination of those produced by the other 
side. In many cases all that a party can expect to ac- 
complish by an appearance, is to reduce the plaintiff's 
claim. If he contests this in good faith his right to ap- 
peal is unquestioned. The transcript fails to show the 
character of the defendant’s set-off, and probably the only 
. question was as to the amount of recovery. The record 
fails to show that judgment was taken by default in favor 
of the defendant. ‘The plaintiff was therefore entitled to 
appeal. Considerable stress in the argument of the case 
was laid upon the fact that the statute requires the cause 
to proceed in the same manner in the appellate court as in 
justice court,—in other words the plaintiff is to file a peti- 
tion and the defendant an answer, which it is claimed the 
plaintiff could not do in this case. 

Set-off is a demand against the plaintiff in favor of the 
defendant. It may be less than the plaintiff’s demand or 
equal to, or exceed it; but to the extent it is established it 
liquidates the plaintiff’s claim. It is in fact a cross action 
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in which the defendant, in respect to his claim, becomes an 
actor—in all but in name a plaintiff. Now, suppose A 
B commenees an action against C D to recover the sum 
of $200, and C D files a set-off or offset for $200, if on 
the trial the defendant establishes his set-off the plaintiff 
will fail to recover—not because jhe had not a valid cause 
of action, but because he was indebted to the defendant in 
a sum equal to his (the plaintiff’s) claim. The judgment, 
therefore, would in such case be in favor of the defendant. 
But if A B, after the set-off of C D was filed, should 
dismiss his action and pay the costs as in this case, the ac- 
tion would not proceed further under that title. That ac- 
tion would be dismissed, and if the defendant desired a trial 
of his set-off or cross action, the justice would make the 
proper entry in his docket showing the dismissal of the ac- 
tion, the set-off of the defendant, and give it the proper 
title, C D v. A B, and the cause would proceed under 
that title, as C D would be the plaintiff in éhat action. 

This court will treat all matters of mere form in jus- 
tices’ courts with great lenity, and no case will be reversed 
unless the errors are prejudicial, even if a mistake is made 
in the title of a case, provided the judgment is definite and 
specific and between the proper parties. But this rule will 
not be extended to deprive a party of a substantial right. 
The judgment of the district court must be reversed and 
the cause remanded. 


REVERSED AND REMANDED, 


The other judges concur. 
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Warren O. McCiure, APPELLEE, V. E. L. WARNER 
AND OTHERS, APPELLANTS. . 


1. Taxes: LIEN: FORECLOSURE. It is unnecessary for the holder 
of a tax deed to bring an action of ejectment and fail therein 
before commencing an action to foreclose his tax lien. He may 
in his petition allege the invalidity of the tax deed and state 
facts showing his right to foreclose the lien. 


2. - : : LIMITATION. The statute does not begin to 
run against a tax lien until the title acquired by the tax deed 
has failed.. 

3. ASSESSMENT. The assessor must take the oath required 


by the statute in order to make the assessment valid, but the 
failure to attach the same to the assessment roll, or to return 
the same with such roll, will not affect the validity of the tax. 


4. Pleading. The failure to state a material fact raises a pre- 
sumption against the pleader that it does not exist. 


APPEAL from the district court of Lancaster county. 
Heard below before Pounp, J. 


N. C. Abbott, for appellants. 
A. G. Scott, for appellee. 
MaxwELL, J. 


This action was brought in the district court of Lancas- 
ter county to forecluse certain tax liens upon real estate. 
It is alleged in the petition that in September, 1874, the 
plaintiff purchased at private tax sale the east half of the 
south-west quarter of section eight, township eight north, 
range seven east, for the amount of taxes and interest due 
thereon, being the sum of $26.33; that afterwards he paid 
the taxes on said land for 1874 and 1875. That in March, 
1878, he surrendered his certificate of purchase and re- 
ceived a tax deed for said premises; that said land was 
subject to taxation for the years 1873, 1874, and 1875, 
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and was assessed and taxes duly levied thereon for those 
years, etc. It is also alleged that the title acquired by the 
tax deed has failed and the plaintiff prays for a decree 
enforcing the tax lien. 

The defendants in their answer state: “That for the 
years 1873, 1874, and 1875 there was no assessment for 
the precinct of Saltillo, the precinct in Lancaster county in 
which the land in the petition described is situated, for 
that there was no certificate of the assessor of said precinct 
attached to or returned with the pretended assessment rolls 
for said yeurs, or either of them, and that if any levy was 
made on said land for either of said years it was done 
without authority of law, and void for the reason afore- 
said,” ete. 

In the second count of the answer it is alleged that the 
defendant Warner had sufficient personal property in said 
county at the time said taxes became due to pay the same. 
The third and fourth counts are pleas of the statute of 
limitations. -A demurrer to the answer was sustained, and 
a decree rendered in favor of the plaintiff. The defendants 
appeal. 

The questions presented will be considered in their order. 

First. That no action at law has been brought to test 
the validity of the plaintiff’s title. This question was be- 
fore this court in Shelley v. Towle, ante p. 194, and it was 
held that the holder of a tax deed may bring an action on 
the deed, and allege that the title acquired thereby has 
failed, and in the same petition seek to foreclose his tax 
lien. Miller v. Hurford,13 Neb., 20. The law does not 
require an action at law to be brought where it is apparent 
on the face of the proceedings, or through defects therein, 
hat the tax deed is invalid. There is no force, therefore, 
in this objection. 

Second. That the statute of limitations has run against 
the claim. In several cases decided by this court it was 
held that the statute did not begin to run against the lien 
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until the title acquired by the tax deed had failed. Bryant v. 
Estabrook, ante p.217. Otoe County v. Brown, ante, p. 394. 
Schoenheit v. Nelson, ante p. 235. And that this was to 
be determined by the time that the tax deed was declared 
to be invalid. The sale in question took place since the 
amendment of 1871 to the revenue law. The question 
of adverse possession does not arise in the case, and thé 
pleadings fail to show that an action to foreclose the tax 
lien is barred. 

Third. That there was no certificate of the assessor at- 
tached to or returned with the assessment roll. The fail- 
ure of the assessor to take the oath required by law will 
render the tax invalid. McNish v. Perrine, 14 Neb., 582. 
Hallo v. Helmer, 12 Id., 87. Lynam v. Anderson, 9 Id., 
367. Morrill v. Taylor, 6 Id., 236. Marsh v. Supervisors, 
Supreme Court of Wisconsin, 5 Cent. Law Journal, 509. 
The essential requirement is that the oath be taken by the 
assessor. If.the assessor actually makes the required oath 
at the time the assessment roll is returned, the failure to 
attach the same to the assessment roll or to return it with 
such roll will not affect the validity of the tax. Hallo v. 
Helmer, 12 Neb., 90. Miller v. Hurford, 13 Id., 23. 
Lynam v. Anderson, 9 Id., 375. Wood v. Helmer, 10 Id., 
65. In the defendant’s answer there is no allegation that 
the assessor did not take the oath required, but simply that 
it was not attached to or returned with the assessment roll. 
This is not sufficient to show that the oath was not in fact 
made. 

Where there is an omission to state a material fact the 
presumption against the pleader is that it does not exist. 
B.& M. R. R. v. Lancaster Co., 4 Neb., 307. B.& M. 
R. R. Co. v. York Co., 7 1d., 487. 

There is no error in the record, and the judgment is af- 
firmed. 

JUDGMENT AFFIRMED, 

THE other judges concur. 

31 
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SeLpon N. Merriam, APPELLEE, Vv. CoRNELIUS CoFFEE 


1 


~ 


AND OTHERS, APPELLANTS. 


Taxes: ASSESSMENT: OATH OF ASSESSOR. Where the oath 
of the assessor to an assessment roll is taken before the county 
clerk, and the roll thereupon filed in his office, the want of venue 
will not invalidate the oath, the presumption being that it was 
administered within the officer’s jurisdiction. 


Where the oath of the assessor re- 
turned with the assessment roll is signed, but there is no evi- 


dence that the oath was in fact taken by the assessor, the assess- 
ment is invalid. 


Certain words interpolated into the 
_ statutory oath, Held, Not to invalidate the assessment, 


EVIDENCE. The signature of the county clerk 
or his deputy to the jurat to an oath lawfully filed in his office 
is presumed to be genuine, and no proof on that point prima 
facie is required. 

OATH: SEAL. It is unnecessary for the county clerk or 
his deputy to attest an oath taken before him and to be filed in 
his office with the county seal. 


Oaths. The revised statutes of 1866 authorized a county clerk 
or his deputy to administer oaths or affirmations. 


APPEAL from the district court of Cass county. Heard 


below before Pounpn, J. 


Strode & Clark and A. Beeson, for appellant. 
S. P. Vanaita, for appellee. 
MaxweELL, J. 


The plaintiff purchased certain real estate at tax sale in 


the year 1871 for the taxes due thereon for the year 1870. 
He afterwards paid the taxes due on the land for the years 
1871 and 1873. In March, 1874, he obtained a tax deed. 
He now brings this action to foreclose his tax lien, alleg- 
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ing in his petition that the title acquired by the tax deed 
has failed. On the trial of the cause the court found the 
tax deed invalid, and rendered a decree canceling the 
same, and foreclosing the tax liens for 1870 and 1878. 
The defendants appeal. 

The first objection is, that there is no venue to the oaths 
of the assessors which were attached to the assessment 
rolls, nothing to show in what county or ‘state they were 
administered. An examination of the record shows that 
the oath for the year 1870 was taken before the deputy 
clerk of Cass county, and filed in the office of the county 
clerk. The presumption in such case is that the oath was 
administered within the jurisdiction of the officer. Crowell 
v. Johnson, 2 Neb., 146. Miller v. Hurford, 13 Neb., 23. 

The assessment roll for Plattsmouth precinct for the year 
1871 is duly signed by the assessor, but is not sworn to, 
and therefore fails to conform to the requirements of the 
statute. The taxes for 1871 therefore cannot be considered, 
and were not by the court below. 

The assessment roll for that precinct for 1878 was duly 
sworn to, and the tax is valid. 

Objection is made to the affidavit of the assessor for 
1871, as not being in the form required by the statute. 
The following is a copy: “I, John Carruthers, precinct 
assessor in and for Plattsmouth precinct, in Cass county, 
Nebraska, do solemnly swear that the value of all property, 
moneys, credits, of which a statement has been made, veri- 
fied by the oath of the person required to list the same, is 
hereby returned, as set forth in such statement; that in 
every case where I have been required to ascertain the 
amount or value of the property of any person or body 
corporate, I have diligently and by the best means in my 
power endeavored to ascertain the true amount or value; 
and that as I verily believe the full value thereof [as agreed 
upon between the assessors of Cass county, Nebraska] is 
set forth in the above returns; and that in no case have I 
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knowingly omitted to demand of any person of whom I 
was required to make it, a statement of the amount and 
value of his property, which he was required by law to 
list; nor have I connived at any violation or evasion of 
any of the requirements of the law in relation to the as- 
sessment of property for taxation [other than the agree- 
ment between the assessors of Cass county, Nebraska]. So 
help me God. JoHN W. CAaRUTHERS.” 

The words in brackets are not in the form of oath given 
in the statute. It is to be presumed from these words that 
before the assessment was made the assessors of Cass county, 
in order probably to avoid unequal assessments in the sev- 
eral precincts, agreed upon the prices at which property 
was to be assessed. The nature of this agreement, if such 
there was, does not appear, and the presumption is it was 
consistent with their duty—to avoid unequal assessments. 
This being so, the form of the oath did not render the as- 
sessment void. 

It is also claimed that there was no authority for the 
deputy county clerk before whom the oath was taken to 
administer oaths, because the county clerk had no such 
authority; but sec. 9, chap. 9, of the Revised Statutes of 
1866 (p. 87), expressly authorized county clerks to admin- 
ister oaths and affirmations. 

Sec. 1, chap. 15, authorizes the county clerk to appoint 
a deputy, and sec. 2 provides that “in the absence or disa- 
bility of the principal the deputy shall perform the duties 
of his principal pertaining to his own office,” except, etc. 

Objection is made that proof of the signature of the 
deputy was not made, but such proof is unnecessary. 

Sec. 408 of the code provides that duly certified copies 
of records, entries, or papers belonging to a public office, or 
required by law to be filed therein shall be evidence of 
equal credibility with the originals. 

Sec. 409 requires officers having the custody of such 
papers to furnish a copy, etc. 
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Sec. 412 provides that the signature of the officer shall 
be presumed to be genuine till the contrary appear. 

{t was unnecessary, therefore, to prove the officer’s sig- 
nature; nor was it essential to the validity of the assessor’s 
oath that the county clerk should attest the taking of the 
same by the county seal. It is apparent that there is no 
prejudicial error in the record, and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


ANTONIA VOCACEK, PLAINTIFF IN ERROR, V. FRANK 
‘VocacEK, DEFENDANT IN ERROR. 


Divorce: EVIDENCE. The testimony in the case examined and 
-found sufficient to entitle the plaintiff to a decree of divorce. 


Error to the district court for Saline county. Heard 
below before Morris, J., on confirmation of report of 
referee, 


E. &. Abbott, for plaintiff in error. 
No appearance for defendant in error. 
REESE, J. 


This is an action for divorce and alimony. The ground 
upon which relief is sought is extreme cruelty. Upon a 
hearing by a referee in the district court there was a gen- 
eral finding in favor of the defendant, the divorce was re- 
fused, and judgment rendered against the plaintiff, and she 
brings the same into this court for review. ; 

But one question is presented for consideration, and that 
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is whether or not the plaintiff is, upon the evidence, enti- 
tled to the relief prayed for. A majority of the court are 
of the opinion that she is. To the writer the evidence is 
not of that satisfactory and convincing character which 
would justify him in reversing the decision of the referee, 
under ordinary circumstances. But, under the peculiar 
circumstances of this case, the judgment ought, perhaps, 
to be reversed and the divorce granted. We are the more 
willing to review the facts and decision of the referee since 
he saw none of the witnesses and heard none of the testi- 
mony. ‘The cause was tried to the court, who took it under 
advisement for a time. Pending the decision, it became 
apparent to the jndge that he ought not to decide the case, 
and it was referred to a member of the bar, with instruc- 
tions to decide the case upon a transcript of the evidence 
subniitted to the court. Upon an examination of the 
transcript the cause was decided, the result being as above 
indicated. 

The evidence shows that the plaintiff, immediately after 
the alleged beating, was bruised upon her person and that 
she showed unmistakable evidence of having been roughly 
handled and severely beaten. She testified that the in- 
juries were inflicted by the defendant with a cane. That 
he accused her of having poisoned him by mixing some 
poisonous substance with his coffee, and he threatened to 
whip her still more. These injuries were testified to by 
others who saw them. The defendant admits striking her 
with a stick at the time alleged, but says he did so in self- 
defense, that while he was lying in bed, sick from the 
poison she had given him in his coffee, she came to his bed 
and he accused her of it, and she struck him with a coffee 
pot. That he told her that if she did it again he would 
hit her with a stick he had “to chase cais out.” He says 
in his evidence he hit her, but fails to state whether or not 
he waited for her to make a second attack. Perhaps not, 
as, in his cross-examination he testified that he struck her 
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“about her striking him with the coffee-pot and poisoning 
him too.” 

From the testimony of the defendant it is clear that he 
is firmly of the opinion, and unalterably fixed in the be- 
lief that the plaintiff did poison him. In his cross-exam- 
ination upon that point he testifies as follows: 

Q. She went to giving you poison in your coffee, didn’t 
she? 

- A. I didn’t see her. 

Q. How long was she giving you poison? How many 
days? 

A. She gave it the last time, and a good deal of it. 

Q. How many times did she give you poison? 

A. I could not tell. 

Q. When did she commence, and up to what time, for 
one week or two weeks? 

A. About eight weeks before she left me. 

Q. Did she keep giving you poison up to the time that 
she left? 

A. Yes, sir. 

Q. She gave you a double dose the last time, did she? 

A. Yes, sir. I know truly that I got it from her. 

The testimony further shows that he often accused the 
plaintiff of seeking to take his life and of administering 
poison to him for that purpose. This belief on his part, 
coupled with a disposition to punish her for these sup- 
posed intentions, and the further fact that, in the instance 
referred to, he did inflict serious blows upon her person, 
would naturally lead the plaintiff to fear to return to him. 
And in case she did return it is evident that her life would 
be in danger, or at the very least she would be compelled 
to submit to indignities and beatings which would almost, 
if not quite, make life a burden. With the exception of 
the charges and surmisings of the defendant, there is ab- 
solutely no proof of any attempt or design on the part of 
the plaintiff against the life of the defendant. It is evi- 
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dent the charges of poisoning are the creatures of the im- 
agination solely. If this be true, it aust be admitted that 
the invitations of the defendant to the plaintiff to return 
home were not entirely without a mental reservation, and 
were doubtless accompanied with the hope that the invita- 
tion would not be accepted. But aside from what might 
be reasonably expected to be the result of an acceptance of 
his offer to share his home with the plaintiff, it is suffi- 
ciently shown that the defendant has assaulted and beaten 
the plaintiff, and under the rule laid down in Brotherton 
v. Brotherton, 12 Neb., 75, she is entitled to a divorce. 

Application was also made to the district court for an 
allowance of alimony. The proof upon the question of 
the ability of the defendant to pay alimony was very un- 
satisfactory, and from that testimony it is impossible to say 
what sum would be a reasonable and fair amount, and as 
much cost and expense may thereby be saved to the parties 
ihe order of this court will be that the case be referred for 
the purpose of taking testimony and reporting to this court 
the amount and value of defendant’s property, and the 
extent of his indebtedness, within sixty days from this 
date, and that the cause be retained by this court for final 
adjustment. 

The plaintiff in her petition claims the custody of the 
infant child Joseph Vocacek. The testimony shows the 
child to be of tender years, and it is evident that his in- 
terests will, for the present at least, be best subserved by 
being in. the custody of the plaintiff. 

The decree of the district court is reversed, and the 
plaintiff is granted a decree of divorce and the care and 
custody of the infant child Joseph Vocacek. The ques- 
tion of alimony,to be decided upon the filing of the report 
of the referee. 


JUDGMENT ACCORDINGLY. 


THE other judges-concur. 
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WitwrAm M. GILLESPIE, PLAINTIFF IN ERROR, v. BRowN 
& Ryan BROTHERS, DEFENDANTS IN ERROR. 


1. Trial before Referee: POWER OF COURT. Where a cause, 
pending in the district court, is referred to a referee to report 
his findings of fact and conclusions of law, and the referee at the 
request of one of the parties finds specially upon a branch of the 
case in favor of such party, but finds against him in his conclu- 
sion of law upon such special finding of fact, it is not error for 
the district court to reverse the decision of the referee as to the 
law applicable to such special finding, and render judgment 
thereon in accordance with the law of the case. 


As to whether the district court has power to 
so change the rulings of a referee, upon a trial before him, by 
which he excluded the testimony of witnesses presented in the 
form of depositions, as to admit the rejected testimony is not de- 
cided. But as the order complained did not change the deci- 
sion of the referee upon the merits of the case, or in any other 
respect affect the rights of the parties, it was without prejudice, 
and the judgment of the district court will not for that reason 
be set aside. / 


3. Exemption. Exempt property is not susceptible of fraudulent 
alienation. And while the right of a debtor to hold property 
exempt from execution is @ personal privilege, yet if he asserts 
his right to such property, and conveys it toa third party by 
mortgage or otherwise, such third party will hold the property 
free from any claims of the creditors of his grantor, and the title 
of such grantor will inure to his benefit, and to that extent he 
may plead such exemption, and for the stronger reason can he 
do so if such conveyance was made in good faith and for a valu- 
able consideration. : 


4. Chattel Mortgage: FILING. Theobject of the statute in re- 
quiring a copy of a chattel mortgage to be filed with the county 
clerk is to give notice to third parties of the existence of the 
mortgage, its terms and conditions, the amount secured thereby, 
and all other material conditions of the contract. In these re 
spects the copy filed must be a “true copy’? of the original 
mortgage. When this is done the law is complied with. 


6 : . Achattel mortgage contained a provision that, 
if the mortgagor made default in any of the conditions of the 
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mortgage, the mortgagee might take possession of the mort- 
gaged property, and upon giving “5” day’s notice, sell it at pub- 
lic auction, or a sufficient amount thereof to pay the debt. The 
figure “5”? was placed over the word “twenty ”’ in the printed 
blank used, and “twenty” was erased. In the copy filed in the 
office of the county clerk, a similar printed blank being used, 
the word ‘‘twenty” was not erased nor was the figure “5” in- 
terlined, Held, A substantial compliance with the statute. 


6. Replevin. In an action of replevin the right of property and 
the possession thereof only can be tried. 


Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


R. D. Stearns, for plaintiff in error. 
Brown & Ryan Bros, pro se. 
REESE, J. 


This is an action of replevin. The suit was instituted 
by the defendants in error who claimed the possession of 
the property in dispute by virtue of a chattel mortgage 
executed by Caroline A. Van Meter and Edward A, 
Van Meter to secure the payment of certain promissory 
notes. The mortgage was executed on the first day of 
June, 1882, and a copy was filed in the office of the county 
clerk on the fifth day of the same month. 

The plaintiff in error, who was defendant below, claimed 
the possession of the property by virtue of a levy of an 
order of sale thereon in certain attachment proceedings 
in the county court of Lancaster county. These attach- 
ment proceedings were commenced on the sixth of June, 
1882, and the levy of the order of attachment was made 
on the seventh. 

The district court referred the case to a referee, who 
took the testimony and reported to the court his findings 
of fact and conclusions of law. The findings were, in the 
main, in favor of defendants in error. The plaintiff in 
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error filed exceptions to the report of the referee, and a 
motion for a new trial. The defendants in error filed a 
motion to modify the rulings and findings of the referee, 
and for confirmation of the report as thus modified. The 
exceptions and motion of the plaintiff in error were over- 
ruled. The motion of the defendant in error to modify 
the findings was sustained, and the report of the referee 
as modified confirmed, and judgment entered in favor of 
defendants in error. 

The plaintiff in error seems to concede the right of the 
district court to modify the rulings and findings of a ref- 
eree, but insists that the court erred in modifying it in 
certain particulars, which are stated in his brief. Without 
stopping to enquire as to the power of the court to make 
the modifications complained of, our first attention will be 
given to the enquiry presented. ‘The plaintiff in error in- 
sists that the court erred in so modifying the report of the 
referee as to give the defendants in error judgment for the 
value of three piano trucks, which was found by the referee 
to be forty dollars. Upon this part of the case the referee 
reported specially as follows: “That the two piano trucks 
described in plaintiff’s mortgage were, prior to the bring- 
ing of this action, in the hands of the defendant, and while 
in his hands plaintiffs demanded possession of the goods 
under the mortgage, but that prior to the commencement 
of this suit the piano trucks were returned to EK. A. Van 
Meter, judgment debtor, and plaintiff’s mortgagor. That 
the value of the trucks was $40,00.” This special finding 
being in the nature of a special verdict, it was competent 
for the court to render judgment thereon, in conformity 
with section 294 of the civil code, which is as follows: 
“When the special finding of facts is inconsistent with the 
general verdict, the former controls the latter, and the 
court may give judgment accordingly.” Upon this partic- 
ular feature of the case the special finding of the referee 
had the effect of a special verdict. Sec. 300, Id. Under 
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this finding, the property not having been taken, it was 
competent for the action to proceed as one for damages. 
Sec. 193, Id. In this the court did not err. 

It is next insisted that the court erred in so medifying 
the report as to admit in evidence certain depositions and 
records which tended to prove that the property in dispute 
was exempt to the mortgagors at the time of the execution 
of the mortgage to the payee of the promissory notes se- 
cured by the mortgage, as there was no issue of that kind 
before the court. While we think it must be conceded 
that the referee erred in rejecting this evidence, yet his 
findings of fact were against the plaintiff in error, and 
those findings were supported by the evidence which he 
did admit, therefore we fail to see where the plaintiff in 
error could be prejudiced by the action of the court in that 
behalf. Ifthe property was exempt from execution it was 
no affair of the creditors as to what disposition Van Meter 
made of it. He could keep itor sell itas he might prefer. 
He could transfer it to his wife, as in this case, either by 
sale or gift, and her title would be good. If she had a 
good title she could mortgage it, and her title would inure 

the benefit of the mortgagee. Anderson v. Odell, 16 N. 

. Rep., 870. Boggs v. Thompson, 13 Neb., 404. Derby 
v. Weyrich, 8 Neb., 174. 

It is claimed that “the right of a debtor to hold certain 
personal property is a mere personal privilege, and cannot 
be used by strangers.” This is true. But the record dis- 
closes that the execution defendant, Van Meter, availed 
himself of his personal privilege, procured this particular 
property to be set off to him, and then transferred it to his 
grantee, Clearly there was no prejudicial error in the rul- 
ing of the court. 

There is no question made as to the bona fides of the 
mortgage held by defendants in error. The proof shows 
and the referee finds that the amount secured by the mort- 
gage was justly due on the notes, but it is claimed that the 
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mortgagee failed to file a true copy thereof in the office of 
the county clerk, as required by section 14, chapter 32, of 
the Compiled Statutes, and that the mortgage is void as to 
creditors. The basis of this claim is, that the copy filed in 
the office of the county clerk provides that if default be 
made in the condition of the mortgage, the mortgagee may 
take possession of the property, and after giving at least 
twenty days’ notice of sale, sell it at public auction. In 
the original the word “twenty,” which was printed in 
both blanks, was erased, and the figure “5” substituted. 
The question thus presented is, whether or not the filing of 
the copy is a sufficient compliance with the statute. 

The evident object and purpose of the statute in requir- 
ing a copy to be filed is to give notice of the existence of 
the mortgage, together with its terms and conditions, that 
creditors, purchasers, and lien holders may know the 
amount due, to whom, and when due. In other words, to 
apprise them of all the material conditions of the contract, 
so that holders of after acquired interests and creditors may 
be apprised of the exact interest of the mortgagee and the 
extent of the retained title of the mortgagor. 

When this is done we think the law is complied with. 
But it is contended that as the statute provides that a no- 
tice of at least twenty days must be given before sale can 
be had, it was not competent for the parties to fix upon a 
shorter time. However that might be, if the question was 
between the parties to the mortgage, it is wholly unimport- 
ant here, as the question of foreclosure is not involved in 

*this case, and were the question material it is quite difficult 
to see how that could affect the whole mortgage. That 
particular clause might be void, be overridden by the stat- 
ute, and yet the mortgage be good. But we are of opinion 
that the discrepancy was wholly immaterial, and that the 
referee was correct in so finding. A number of cases are- 
cited by plaintiff in error in support of the opposite view,. 
but we find none of them in point. 


bo 
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In Ely v. Carnley, 19 N. Y., 496, it was held that a 
mistake of’one hundred dollars in copying the amount of 
the indebtedness was not a compliance with the statute, as 
it did not advise creditors and subsequent purchasers and 
lienholders correctly in an essential point. But the court 
says, “A trifling mistake in the copy filed might not viti- 
ate, upon the principle that the law will not regard trifles.” 
The copy filed was a sufficient copy of the mortgage. It 
was filed before the levy was made by plaintiff in error. 
He therefore was charged with notice of the rights of de- 
fendants in error. 

It is claimed that the equity of redemption in mortgaged 
personal property might be levied upon and sold under ex- 
ecution. This might be true,and yet it would not deprive 
the moitgigee of the right of possession which his mort- 
gage gave him. 

It is also claimed that the proof shows a surplus in the 
hands of the defendants in error, and if their morigage be 
held valid the plaintiff in error should, by virtue of his 
levy, have a lien on such surplus. That question can not 
arise in this case. The contention is only for the posses- 
sion of the property. If the property was subject to the 
levy made by the plaintiff in error, he thereby acquired an 
interest to the extent of the judgment upon which the 
order of sale had issued, but subject to the lien and right 
of possession of the defendants in error, so long as their 
mortgage remained unsatisfied. Had the plaintiff in error 
sought to avail himself of his rights in this respect by ten- 
dering to the defendants in error the amount due them on 
their mortgage, or by process of garnishment, or by any of 
the other availab’e methods provided by law, the case 
might have been one in which his rights could be pro- 
tected, but such a case is not presented. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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F. I. Swirz, appELLEE, v. G. C. Bruce anp Laura 
RAWSON, APPELLANTS. 


Creditor’s Bill: FRAUDULENT CONVEYANCE. B. was indebted 
to R. in the sum of $500, loaned money, and interest thereon, 
to the amount of $250. He also owed S. $800, and otber small 
debts, He owned a tract of land worth about $1,000, but 
which was mortgaged for $500, and personal property worth 
about $800. S. commenced suit against B. and recovered judg- 
ment; buta day or two before the commencement of the term 
of court, B. conveyed his land to R. in consideration of the 
$500, loaned money, and her assuming the mortgage (which she 
afterwards paid off), and on the same day B. sold to R. all of 
his personal property in consideration of the interest ($250) on 
the said loaned money, the payment of $450 in cash and draft, 
and the assumption and subsequent payment of debts of B., 
amounting to about $100. R. had knowledge of the claim of 
S. but believed that it was unjust, or had been paid; Held, 
‘That, as against S., these transactions between B. and R. consti- 
tuted but one transaction, and was technically fraudulent. 


APPEAL from Thayer county district court. Heard be- 
low before Morris, J. 


W. O. Hambel, for appellant. 
O. H. Scott and A. R. Scott, for appellee. 
Coss, CH. J. 


This was an action in the nature of a creditor’s bill,. 
brought in the district court of Thayer county, by F. I. 
Switz, plaintiff, against G. C. Bruce and Laura Rawson, 
defendants, for the purpose of setting aside a deed of con- 
veyance of certain real estate in said county, from the said 
G. C. Bruce to the said Laura Rawson. The plaintiff 
recovered a judgment in an action at law against the said 
G. C. Bruce in the district court of said Thayer county, 
issued an execution thereon, which was returned unsatisfied 
for want of goods, chattels, lands, or tenements whereon to: 
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levy, and the said G. C. Bruce, having a short time pre- 
vious to the term of said court at which said judgment 
was recovered, conveyed the said land to his co-defendant, 
Laura Rawson, the plaintiff instituted this suit for the 
purpose of setting aside the same. In his petition he 
alleges that said conveyance was without consideration, and 
made for the purpose of defrauding him out of his said 
judgment, and of hindering and delaying him in the col- 
lection thereof. There was an answer, consisting of a gen- 
eral denial, on the part of both defendants, a trial and de- 
cree for the plaintiff, and the defendants bring the cause to 
this court on appeal. 

It appears from the bill of exceptions that the defend- 
ants are brother and sister, and that the female defendant, 
who is a widow, is the mother-in-law of the plaintiff. 
The male defendant, who is an unmarried man, has long 
resided with his sister, and had the general management 
of her farm together with his own, which was joining 
hers. It also appears that Bruce became indebted to his 
sister, Mrs. Rawson, for various sums of money loaned by 
her to him at sundry times from 1870 to 1874, both in- 
clusive, amounting in the aggregate to five hundred dol- 
lars. It appears, also, that Bruce had placed a mortgage 
on his land to some money lender for five hundred dollars. 
Bruce conveyed the land to Mrs. Rawson in consideration 
of this money, which he owed her, and she assuming the 
above mortgage, which she afterwards paid off. It further 
appears, that on the same day of the above transaction 
between the defendants, there was a further one by which 
Bruce transferred to his sister and co-defendant the whole 
of his personal property, consisting of live stock, farming 
implements, etc., of the estimated value of seven or eight 
hundred dollars. The following is the testimony of the 
defendant Bruce drawn out on cross-examination as to this 
part of the transaction, he having been introduced and 
examined in chief by the plaintiff. 
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Q. This personal property, what amount did she pay 
you for that, and how ? 

A. In the first place, after this land transaction, she 
claimed that there should be interest due her, for that 
money that I had borrowed, and it seemed right, and we 
called it that, that would give her $250. And some time 
in the fall or the latter part of the summer of 1880, I got 
$200 more of her, and she had a draft from an insurance 
company, and she gave me that. 

Did you borrow that of her? 

Yes, sir, I owed a note in Lincoln. 

Was that drawn upon this property ? 
Yes, sir. 

And $250 on that before? 

Yes, sir. 

What else did you get for this property? 
Three hundred dollars in money. 

When. 

When Ileftin * * * 

What else did she pay? 

She paid some old obligations, 

State what they were. 

A machine note. 

Was she to pay off these obligations as a part of the 
pi cnae price of the property ? 

A. Yes,sir. One note to Clemmons and McKinney, 
and one note to Dawson. 

Q. State if you can think of any more. 

A. There was a young man by the name of John Sis- 
nor that I owed some $60. 

Q. Who was to pay that? 

A. She paid him she said. 

Q. How much in all did she pay you for that personal 
property ? 

A. Somewhere between seven and eight hundred dol- 
lars, I should think. ‘We considered it about equivalent 

82 
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to the amount of the personal property, as I was leaving 
the country. 

Q. You say that there was $200 in the fall of 1880, 
and $300 that you got before you went away, in cash, and 
$250 in interest; now in addition to that, about how 
much were these claims that she assumed of yours and. 
paid? 

A. These transactions were some time ago, and I never 
expected it to come up again. 

Q. State to the court whether or not the amount re- 
ceived by you from Mrs. Rawson was about what it was 
reasonably worth. - 

A. That was what we considered. 

It is apparent from the above, that while there was an. 
attempt on the part of the defense to establish two sepa- 
rate and distinct transactions between the defendants, the- 
one relating to the land, and the other relating exclusively 
to the personal property, that there is a failure to do so, 
sufficiently to purge any part of the entire transaction from 
such fraud, technical or otherwise, as may be found to at- 
tach to any other part of it. And I think it satisfactorily 
appears that Mrs. Rawson had sufficient knowledge of 
the facts upon which the plaintiff had sued her co-defend- 
ant, and almost immediately thereafter recovered judgment 
against him, to make it technically fraudulent on her part,. 
to become the purchaser of all of his personal property, 
after having taken a conveyance of all his realty, and 
thereby enable him to leave the state without paying the 
plaintiff, or leaving any effects behind to respond to his 
judgment. I do not attach much weight to the evidence 
of the admission by Mrs. Rawson, that she took the prop- 
erty of her co-defendant “ to beat” the plaintiff. She had 
the lawful right to beat him to the extent of getting her 
own pay; and had she stopped there, her position would 
have been unassailable. But unfortunately for her, she 
did not, but proceeded to assist her co-defendant to con-. 
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vert all of his property to the exclusion of the plaintiff. 
And while she doubtless believed that the plaintiff’s claim 
was unjust, or had been paid, yet, the court having ren- 
dered judgment in his favor, such belief cannot avail her. 

I fail to find any error in the record, and the judgment 
of the district court is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


G. M. Hrrcucock, ADMINISTRATOR, PLAINTIFF IN ER- 
ROR, V. FRED 8. HassLER, DEFENDANT IN ERROR. 


1. Promissory Note: cCoNsIDERATION: PAYMENT. Suit by 
the administrator of P. W. H. against F. 8. H. on @ note for 
$550, dated October 4, 1876. Answer, payment. Testimony 
tending to prove that the note represented a sum of money 
placed by P. W. H. in the hands of F. 8. H. to be by him nsed 
to purchase @ controlling interest in a certain newspaper estab- 
lishment, to the end that said newspaper would support the 
candidacy of P. W. H. for re-election to the U.S. Senate; that 
the purchase of the newspaper failed; that thereupon P. W. H. 
directed that the money be disbursed in legitimate campaign 
expenses in his interest in P. county. There was also evidence 
tending to prove the disbursement of considerable sums of money 
for livery teams to carry persons to political meetings, writing 
up proceedings of political meetings, and other expenses, prior 
to the election of 1876, A verdict for the defendant, upheld. 


2. ‘ : ACCORD AND SATISFACTION. Testimony as 
above being before the jury, an instruction prayed by plaintiff 
in the following words: “If the jury believe there is no testi- 
mony showing a final settlement between Hitchcock and Hassler, 
and that at the date of Hitchcock’s death no balance had been 
strnck between them, then there is no accord and satisfaction, 


and the plaintiff must recover.’? Held, Rightly refused. 


Error to the district court for Pawnee county. Tried 
below before Davinson, J. 
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HI. D, Estabrook (J. L. Edwards with him), for plain- 
tiff in error, cited: Johnson v. Hunt, 22 Am. Law Reg.,. 
N.S., 777. White v. Gray, 68 Me., 579. Cushing v. Wy- 
man, 44 1d., 121. Kromer v. Heim, 75 N.Y., 574. Clif- 
ton v. Litchfield, 106 Mass., 34. Simmons v. Hamilton, 
56 Cal., 493. Blackburn v. Ormsby, 41 Penn. State, 97. 
Pettis v. Ray, 12 R. 1, 344. 


G. M. Humphrey, for defendant in error, cited: Brady 
v. Durbrow, 2 E. D. Smith, 78. 7 Wait’s Actions and 
Defenses, 381. Treadwell v. Himmelmann, 50 Cal., 11. 
_ Whitney v. Cook, 53 Miss., 551. Griffiths v. Owen, 18 M.. 
& W., 63. Good v. Cheesman, 2 B. & Ad., 328. 


) Corp, Cu. J. 


This action was brought by the son and administrator 
of the late P. W. Hitchcock on a note found among the: 
personal effects of the deceased against Fred S. Hassler. 
The defendant interposed a plea of payment. A trial was 
had to a jury, and verdict and judgment for the defendant, 
and the plaintiff brings the cause to this court on error. 
Plaintiff in error makes five substantial points, besides 
several formal ones: 

“1, Said court erred in overruling the motion of plain- 
tiff in error for a new trial. 

“9. Said court erred in its charge to the jury on the 
trial of said cause. 

“3, Said court erred in refusing to give the charges 
asked for by plaintiff in error. 

“4, The facts set forth in the answer are not sufficient 
defense in law to the said action of said plaintiff in error. 

“5. Said court erred in the admission of evidence of- 
fered by said defendant in error, to which said plaintiff in 
error objected.” 

The instructions prayed by the plaintiff, but refused by 
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the court, as stated in the third assignment of error, were 
as follows: 

“4, The burden of proof of showing payment is upon 
the defendant, and he must make it out by the preponder- 
ance of testimony and to the satisfaction of the jury. 

“3. If the jury believe there is no testimony showing 
a final settlement between Hitchcock and Hassler, and 
that at the date of Hitchcock’s death no balance had been 
struck between them, then there is no accord and satisfac- 
tion, and the plaintiff must recover.” 

The court had already on its own motion given the sub- 
stance of the first of the above instructions (No. 4), and 
having once given it it was not error to refuse to give it 
again, although had it not have already been given in 
substance, its refusal would have been error. 

The second of the above instructions (No. 8) fairly pre- 
sents the point upon which this case turns. It appears 
from the bill of exceptions that. in the summer and fall of 
1876 Senator Hitchcock, whose term of office would ex- 
pire on the fourth of March following, was a candidate 
for re-election and took a deep interest in the canvass then 
pending throughout the state for the election of the mem- 
bers to compose the two houses of the legislature. So 
nuuch, indeed, belongs to the public political history of the 
state. And there was evidence tending to prove that, 
recognizing the county of Pawnee as the center of an im- 
portant political section of the state, the senator desired to 
secure to his personal and party friends the control of one 
of the established newspapers of that county. For this 
purpose he placed a sum of money in the hands of the 
defendant, a business man of that county and a well known 
political and personal friend of the senator, and as a mem- 
orandum took his promissory note for the said money, pay- 
able on or before the first day of April next thereafter 
with interest. That upon the decease of Senator Hitch- 
cock in the month of July, 1881, the said note was found 
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among his effects, with no accompanying evidence of any 
fact or circumstance to take it out of the class of ordinary 
business transactions or to show that it had been paid. It 
is, however, abundantly proved by witnesses testifying to 
conversations had with the late senator during his lifetime 
that the purpose for which the said money was put into 
the hands of the defendant failed, and there is testimony 
tending to prove, and which to the mind of the jury doubt- 
less did sufficiently prove, that upon the failure of such 
purpose the said money was by direction of Senator Hitch- 
cock disbursed by the defendant in such matters as under 
the general head of campaign expenses are well known to 
make heavy demands upon the resources of men in high 
political position in this country at each oft-recurring time 
of election. Now viewing the above instruction prayed 
for by the plaintiff but refused by the court in the light 
of the evidence in the case, the proposition amounts to 
this, that although the jury may believe from the evidence 
that the full amount of money represented by the note in 
question was by direction of Senator Hitchcock paid out 
and disbursed by the defendant in paying the expenses of 
political meetings, public political speakers, newspapers, 
and the like, supposed to be necessary to the senator’s 
political success, yet unless it is proved that after these 
expenditures were made Senator Hitchcock ratified and 
approved them, and struck a balance with the defendant, 
they must by their verdict hold him to repay every dollar 
with interest. It must be admitted that this would be a 
hard rule, and that it would not be applied unless de- 
manded by settled principles of law, and if there are to 
be found adjudicated cases wherein courts of last resort 
have adjudged the law to be different, and more in accord 
with the principles of natural justice, they will doubtless 
be followed, and such cases are to be found. 

That of Good v. Cheesman, 2 Barn. and Ad., 828, came 
before the court of King’s bench in 1831, upon the follow- 
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ing facts: A debtor being unable to meet the demands 
of his creditors, they signed an agreement (which was as- 
sented to by the debtor) to accept payment by his cove- 
nanting to pay two-thirds of his annual income to a trustee 
of their nomination, and give a warrant of attorney as 
a collateral security. ‘The creditors never nominated a 
trustee, and the agreement was not acted upon, and one of 
the creditors brought an action against the debtor for his 
demand. ‘The debtor appeared to have been always willing 
to perform his part of the engagement. There was a ver- 
dict for the defendant, and on proceedings equivalent to 
our proceeding in error, before the full bench, Lord Ten- 
terden, C. J., said: “Upon the whole Iam of opinion that 
the verdict in this case was right. On the evidence it must 
be taken that the defendant assented to the composition, 
and would have been willing to assign a third of his in- 
come to a trustee nominated by the creditors, and execute 
a warrant of attorney, as required by the agreement, but 
could not do so unless the creditors would appoint a trustee 
to whom such assignment could be made or warrant of 
attorney executed. * * * It certainly appears that 
this was not an accord and satisfaction properly and 
strictly, so-called, but it was a consent by the parties sign- 
ing the agreement to forbear enforcing their demands in 
consideration of their own mutual engagement of forbear- 
ance; the defendant at the same time promising to make 
- over a part of his income, and to execute a warrant of 
attorney, which would have given the trustee an immediate 
right for their benefit.” * * * All the other judges, 
Littledale, Parke, and Patteson, concurring and express- 
ing views similar to those of the chief justice, the judg- 
ment was affirmed. 

The case of Griffith v. Owen, 13 M. & W., 58, came 
before the court of exchequer in 1844. It was an action 
vi assumpsit for a breach of contract for not delivering to 
the plaintiff certain promissory notes, etc. Plea that after 


472, SUPREME COURT OF NEBRASKA 
Hitchcock v. Hassler. 


the breach of said promise, ete., the defendant delivered to 
the plaintiff at his request, and for and on account of said 
notes, and the promise and damages in respect thereof, a 
certain order in writing, signed by the defendant, and di- 
rected to one Brown, in whose hands the said notes then 
were, whereby the defendant requested the said Brown to 
deliver to the said plaintiff the said notes, and the plain- 
tiff then took and received the said order for and on ac- 
count of the said notes, and the said promise and damages; 
that the said Brown was always from the time of the de- 
livery to the plaintiff of the said order * * * until 
the loss of the said notes hereinafter mentioned, ready 
and willing to deliver up the said notes to the plaintiff 
* * * the said notes were. afterwards feloniously 
stolen, ete. Chief Baron Pollock, in delivering the opin- 
ion of the court, said: “Iam of the opinion that this plea 
is bad. The cases of Chamberlyn v. Delarive and Kears- 
lake v. Morgan undoubtedly establish this, that in case of 
a money demand, if the creditor accepts a promissory note, 
on an order for the payment of money on account of the 
debt, that is a sort of qualified or conditional payment, and 
may be so pleaded. The present plea is in effect an at- 
tempt to extend to other causes of action the rule which 
applies merely to moncy demands.” 

In the case of Babcock v. Hawkins, 23 Vt. R., 561, the 
supreme court of Vermont, per Judge Redfield, say: 
“There is perhaps no subject connected with the law upon. 
which there has been more discussion than that of accord 
and satisfaction, or upon which there is more want of agree- 
ment. But we think it must be regarded as fully settled, 
that an agreement upon sufficient consideration fully exe- 
cuted, so as to have operated in the minds of the parties as 
a full satisfaction and settlement, whether the new contract 
be ever paid or not, and that the party is bound to sue upon 
the new contract, if such were the agreement of the parties. 
This is certainly the common understanding of the matter. 
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It is reasonable, and we think it is in accordance with the 
strictest principles of technical law.” 

Applying the doctrine of the above cases to the case at 
bar, and I think it fairly deducible that if the said sum of 
money was advanced by Senator Hitchcock for the pur- 
pose of buying the whole or part of a certain newspaper 
establishment, that negotiations for such purchase failed, 
and thereupon the senator directed that the money be used 
for legitimate campaign purposes by the defendant for his, 
the senator’s, benefit, that neither Senator Hitchcock or his 
personal representatives could maintain a suit on the said 
note thereafter. And I think that there was evidence be- 
fore the jury not only tending to prove such facts, but 
which sustains their finding to that effect. I quote from 
the deposition of A. J. Wright, taken and read on the part 
of the defendant: “I think in the spring of 1877 * * 
* Senator Hitchcock came in, and after the usual greet- 
ings, he asked me if I had seen Fred Hassler lately. I 
told him I had not. The senator said that he would like 
to have me tell Mr. Hassler, if I saw him, that he would 
‘like to have him come up and see him. He then went on 
to state that he had let Mr. Hassler have, I think, five hun- 
dred and fifty dollars in money to aid him in buying an 
interest in the Pawnee Republican, but that the project 
had failed, and he had told Fred to go on and use that 
money in his, Hitchcock’s, interest, and that since the leg- 
islature had adjourned he had not seen Fred, and that he 
would like to have Hassler come up and settle the matter 
up.” But the strongest testimony, and that which, taken 
in connection with the above, makes a strong case for the 
defendant, is that furnished by the letter of the 12 Sept., 
1879, from the defendant to Senator Hitchcock, put in 
evidence by the plaintiff. 

“ PawneE City, Nrs., Sept. 12, 1879. 

“Dear Srr—Yours of recent date is to hand, and con- 
tents carefully noted. Judging from the tone of yours I 
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scarcely know how to reply. You certainly well know 
that when the purchase of the Republican fell through I 
told you the money was in the bank, and suggested that 
with it I might be able to do something in Pawnee. In 
this you acquiesced, saying you would leave the matter en- 
tirely in my hands and to do with the funds as I thought 
best. This I did, and expended nearly $700, an itemized 
statement of which I have, besides my time and labor, and 
what, success was achieved here was due solely to my work, 
I believe as you say that you are not a ‘skin-flint,’ neither 
have I ever entertained such an opinion, else I would not 
have entered into the work as I did. But I must, at the 
same time insist that in what I am deficient, for the bene- 
fit of others, must not come directly from me, for I am not 
in condition financially to stand it. If you doubt as to 
what I did and expended here in your interest refer to L. 
A. Stebbins and F. F. Liming, both of whose P. O. ad- 
dresses are at this place. 

“Now as to the ‘good, fair, frank deal,’ what do you 
think? For your interest I expended $150 of my own 
funds, aside from time and labor, and leave it to your can- 
did judgment to estimate balances. Instead of this defi- 
ciency I could have made considerable by uniting with 
your enemies here, but preferred not to take issue with 
those I presumed my friends at the time. 

“On several different times I called to see you privately 
in Omaha concerning this matter, believing there would 
be a satisfactory solution of the whole transaction, but at 
no time found you at home. SoI hope you will not be- 
lieve that I have endeavored to avoid meeting the matter 
fairly and squarely. 

“Truly, 
“Frep S. HASssLer.” 

Senator Hitchcock received this letter from the defend- 
ant nearly two years before his death, and left it among his 
papers. It was introduced in this case as evidence that 
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this transaction between him and the defendant was not 
settled up at the time of its date. It is evidence of that, 
and more. It is evidence, not of the highest grade, I grant, 
but of some weight of the facts therein stated, of the pur- 
pose for which the note was given, the failure of such pur- 
pose, and the subsequent understanding as to the disposi- 
tion of the money. Also of the fact that for nearly two 
years, if not much more, of the late senator’s life, he knew 
that the defendant not only claimed not to owe him any- 
thing on the said note, but claimed from him a hundred and 
fifty dollars for money expended in addition to the amount 
of the said note. And ina case like this, where death has 
sealed the lips of one party to an old transaction, and the 
law seals those of the other party, both court and jury 
must allow the mute and honest voice of inanimate things 
to speak that which their knowledge of human nature and 
experience in human affairs teaches them to be just and 
true. 

It is deemed unnecessary to discuss the other proposi- 
tions made by counsel in the brief, as in addition to the 
considerations expressed above, a thorough consideration of 
the whole case leads us to the conclusion that justice has 
been done in the case, and that the judgment of the dis- 
trict court must be affirmed, and it is so ordered. 


JUD@MENT AFFIRMED. 


Tue other judges concur. 


DELAHAYE AND PURDY, PLAINTIFFS IN ERROR, V. 
Henry HEITKEMPER, DEFENDANT IN ERROR. 


1. Action Accruing in Foreign State. A cause of action 
which accrued in the state of Iowa under a statute of that state, 
which is not in contravention of the public policy of the laws 
of this state, may be enforced in the courts of this state. 
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MONEY PAID FOR INTOXICATING Liquors. Section 
1550 of the Iowa Code of 1873, which provides that ‘all pay- 
ments or compensation for intoxicating liquor sold in violation 
of that chapter, etc. * * shall be held to have been received in 
violation of law and against equity and good conscience, and 
to have been received upon a valid promise and agreement of 
the receiver * * * to payon demand * * the amount of 
such money,”’ etc.,is a civil liability, and entitles the party pay- 
ing such money to maintain an action to recover the same, or to 
plead it as a set-off. 


2. 


RECOVERY. Money paid to one who has thus 
sold intoxicating liquors in violation of law is held wrongfully 
by him, and the bringing of an action to recover the same, or 
pleading the same as a set-off is a sufficient demand of repay- 
ment. 


SET-OFF. On the facts stated, Held, That the 
answer did not constitute a counter-claim, but a set-off. 


Error to the district court for Platte county. Tried 
below before Norvat, J., sitting for Post, J. 


S. L. Glasgow, Macfarland & Cowdery and M. Whit- 
moyer, for plaintiffs in error, cited: Carlin v. Heller, 34 
Towa, 256. Story Conf. Laws, §§ 575, 621. State v- 
Helmer, 21 Towa, 370. Davis v. Slater, 17 Iowa, 252. 
Bar -. Whitaker, 22 Tll., 606. McCarthy v. R. R., 
18 J 3, and eases cited. 


Cornelius & Sullivan (Byron Millet with them), for de- 
fendant in error, cited: 4 Wait’s Actions and Defenses, 469. 
Herrick v. Minn. & St. L. Ry., 16 N. W.R., 413. Denick 
vw. R. R.,1038 U.S., 11. Great Western R. FR. v. Miller, 
19 Mich.,305. Woodward v. Squires, 39 Iowa, 435, 41 
Towa, 677. 


MaxweEt.t, J. 


This action is based upon certain promissory notes 
given by the defendant to the plaintiffs, the amount of said 
notes being about the sum of $472. The notes were made 
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and delivered in the state of Iowa. The defendant in his 
answer admits the execution and delivery of the notes, but 
pleads by way of defense that the sole consideration for 
said notes was intoxicating liquor sold by the plaintiffs to 
the defendant in the state of Iowa, in violation of the laws 
of that state, and therefore said notes are void. The de- 
fendant also asks judgment against the plaintiffs for the 
sum of $500 for money paid by him to them between the 
1st day of May, 1877, and December Ist, 1881, for intoxi- 
cating liquor sold by them to him between said dates in 
the state of Iowa, in violation of the laws of that state. 
On the trial of the cause the court found “that the de- 
fendant is not indebted to the plaintiffs on the cause of ac- 
tion alleged in their petition; that they expressly waived 
the right to recover thereon; that the plaintiffs are justly 
indebted to the defendant on the cause of action alleged in 
his counter-claim in the sum of $500,” etc., and rendered 
judgment in favor of the defendant and against the plain- 
tiffs for that sum. 

The plaintiffs bring the cause into this court by petition 
in error. 

The record shows that the plaintiffs waived the right to 
recover on the notes in question so that it is unnecessary to 
consider that question. The questions presented by the 
record, therefore, are: 

1. Can a cause of action which accrued in the state of 
Iowa, under a statute of that state, be maintained and en- 
forced in this state, the law of the forum not giving a 
right of action?. 

2. If so, do the facts stated in the answer constitute a 
counter-claim or set-off? 

As to the first proposition, we find a very elaborate 
discussion of the question by the supreme court of Minne- 
sota in, Herrick v. Minneapolis & C. Ry. Co., 16 N. W.R., 
413, to which we give our full assent. While it is true 
that the statute of another state has no extra territorial 
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effect, yet rights acquired under it will always be enforced, 
if not against the public policy of the state where the 
action is brought—in other words, courts enforce rights no 
matter where they were acquired, if not in contravention 
of the laws of the forum. In all ‘such cases the law of 
the place where the right was acquired controls as to the 
right of action—Denick v. R. R. Co., 103 U.S, 11. 
Leonard v. Steam Navigation Co., 84 N. Y., 48. 8. RB. 
and D.R. R. Co. v. Lacy, 43 Ga., 461. C, Si. L. and N. 
O. R. Co. v. Doyle, 8 Am. and E. Ry. Cas, 171. WN. 
and C. R. Co. v. Sprayberry, 8 Baxt., 341—while the 
remedy is governed by the law of the forum. 

As the defendant’s cause of action does not contravene 
the public policy of the laws of this state, any rights that 
he may have acquired under a statute of Iowa may be en- 
forced in our courts. 

2. In the defendant’s answer we find the following — 
among other matters, copied from the statute of Iowa in 
force when the money in question was paid, and still in 
force: “Sec. 1550. All payments or compensation for in- 
toxicating liquor sold in violation of this chapter, whether 
such payments or compensation be in money, goods, land, 
labor, or anything else of value whatsoever, shall be held 
to have been received in violation of law and against equity 
and good conscience, and to have been received upon a 
valid promise and agreement of the receiver, in considera- 
tion of the receipt thereof, to pay on demand to the person 
furnishing sach consideration the amount of said money, 
or the just value of such goods, land, labor, or other thing,” 
etc. The attorneys for the plaintiffs contend that the sec- 
tion above quoted is in the nature of a penalty, and there- 
fore is not available to the defendant—first, because penal 
laws cannot be enforced beyond the boundaries of the state 
enacting them; and second, because under the laws of 
Iowa all fines and penalties are to be paid to the state. 
This precise question was before the supreme court of Towa 
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in Woodward v. Squires, 41 Iowa, 677. Day, J., who de- 
livered the opinion of the court, after copying sec. 1550 as 
above, says: “If the money here sought to be recovered 
had in fact been received by the defendants upon a valid 
promise and agreement to pay the same back to plaintiffs 
upon demand, no one would claim that the action of the 
plaintiffs to recover the money would be barred by the 
lapse of two years from the time defendants received it. 
But the statute declares that the effect of receiving money 
for intoxicating liquors, sold in violation of law, shall be 
the same as though it had been received under a valid 
promise and agreement to repay it on demand. All pay- 
ments for intoxicating liquor sold in violation of this chap- 
¢er shall be held to have been received upon a valid prom- 
ise and agreement of the receiver, in consideration of the 
receipt thereof, to pay on demand to the person furnishing 
such consideration the amount of said money. If the 
money is to be held to have been received under a valid 
promise and agreement to repay, then of necessity al] the 
incidents of such promise and agreement must attach to 
the act of receiving. We are not authorized to say to the 
party furnishing the money, ‘You may maintain your ac- 
tion to recover it, but your right to recover will be barred 
in a much shorter period than it would have been if the 
money had been paid in fact under a promise and agree- 
ment to repay it.’ His answer, and a very pertinent one 
to such a suggestion, would be, ‘the statute says my money 
shall be held to have been received under just such cir- 
cumstances.’ By prescribing the legal effect and conse- 
quences of receiving money in payment for intoxicating 
liquors sold in violation of law, the legislature has as cer- 
tainly and unmistakably fixed the period within which the 
action may be brought as though it had prescribed the 
period in the section under consideration. The statute of 
limitation, it seems to us, must be that which would have 
applied if the money had in fact been paid under a prom- 
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ise to repay, and not under a promise implied in the law. 
The statute applicable is subdivision four, section 2529, of 
the code.” And it was held that the action was not to re- 
cover a penalty, and therefore was not barred under sub- 
division one of section 2529 of the Iowa code of 1873. To 
the same effect are Woodward v. Squiers, 39 Id., 435, and 
Church v. Simpson, 25 Id., 408. Having thus a construc. 
tion of the statute in question by the highest court of that 
state, it would seem to be conclusive upon that matter. 
That the legislature of a state possesses the power to de- 
clare that money or anything else of value paid for intoxi- 
cating liquors sold in violation of law shall be held to have 
been received in violation of law and against equity and 
good conscience, and may be recovered back, is now too 
well settled to require the citation of authorities. It is 
merely the regulation of a traffic that is productive of 
misery and crime, that fills poor-houses, asylums, and 
prisons, and is a burden upon the industry of’ the state. 
The property in intoxicating liquors is recognized, but if 
the owner sells the same in violation of luw, he is precluded 
from recovering the price, and if it has been paid, the law 
in effect declares that the money does not belong to the 
seller, but to the person paying the same. It is but an ex- 
ercise of the police power of the state. The facts stated in 
the answer, however, fail to show that the money paid by 
the defendant was for any of the liquors for which this ac- 
tion is brought, or connected therewith. It is not a coun- 
ter-claim, therefore, within the provisions of section 101 
of the code. We have no doubt, however, that it isa set- 
off, and the defendant is entitled to recover thereon. Some 
objection is made that no demand was made for the money 
paid before it was pleaded as a set-off. But this was not 
necessary. Ths case differs from that of a person lawfully 
in possession of goods belonging to another, where a de- 
mand and refusal are necessary to make the possession 
thereafter wrongful. In this case the retention by the 


JULY TERM, 1884. 481 


Clark vy. Mullen. 


seller of the money paid for liquors sold in contravention 
of law is declared by statute to be wrongful, and the bring- 
ing of the action, or pleading the payment as a set-off is a 
sufficient demand. There is no error in the record, and 
the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


GEORGE CLARK, PLAINTIFF IN ERROR, Vv. O. P. MULLEN, 
DEFENDANT IN ERROR. 


1, Continuance. In an action for goods sold and delivered where 
the answer consists of denials alone, it is not error for the court 
to overrule a motion for a continuance based upon an affidavit 
of the defendant that he has recently discovered two witnesses 
in another state by whom he can prove payment. 


2. Payment must be pleaded to be available as a defense. 


Error to the district court for Hall county. Tried be- 
low before GEorGE W. Post, J. 


Thummel & Platt and George H. Caldwell, for plaintiff 
in error. 


Thompson Bros., for defendant in error. 
MAXWELL, J. 


This action was brought by Mullen against Clark for 
goods alleged to have been sold to said Clark and one 
Hayter, as partners, on and before the 14th day of Septem- 
ber, 1878, and, at their request, delivered to Peter Fred- 
erick and another; that afterwards said Clark and Hayter 
dissolved partnership, Clark assuming the debt due for 

33 
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said goods and agreeing to pay the same. There is also a 
claim for goods sold and delivered to Clark personally. 
The answer admits that Clark and Hayter were partners 
in 1878, but denies that the partnership continued to Sep- 
tember 14th of that year. Admits that Clark assumed 
the partnership debts, but denies that the claims sued 
upon were partnership debts, and denies all the other 
facts stated in the petition. There is also a plea of set-off: 
In the court below Clark made and filed an affidavit for a 
continuance upon the ground of the absence of two mate- 
rial witnesses who had left the state and whose residence 
until about two weeks before the trial he had been unable 
to ascertain; that he could prove by these witnesses that 
he had “fully paid all of said debt and more,” ete. 

It will be observed that Mr. Clark does not plead pay- 
ment in his answer, but denies the facts as to the sale and 
-delivery of the goods. Payment must be pleaded, and is 
not admissible in evidence without such plea. Baker v. 
Kistler, 13 Ind., 68. McKyring v. Bull, 16 N. Y., 297. 
Texier v. Gouin, 5 Duer, 389. Seward v. Torrence, 5 N. 
Y. Sup. Ct., 323. Edson v. Dillaye, 8 How. Pr., 273. 
Bliss on Code Pleading, § 358. Abbott's Tr, Ev., 798. 
As there is no plea of payment the testimony of the wit- 
nesses named, if obtained, would have been inadmissible 
‘under the pleadings. There was no error therefore in 
overruling the motion for a continuance. 

Some objection is made to the instructions, but as the 
evidence is not preserved in the record it is impossible to 
determine whether the instructions complained of are er- 
roneous or not. 

There is no error in the record and the judgment is 
affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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JOHN FARRELL, PLAINTIFF IN ERROR, V. AUGUSTUS 
CooK, DEFENDANT IN ERROR. 


1. Demurrer. A demurrer upon the ground of want of legal ca- 
pacity of the plaintiff to sue will lie only where it appears on 
the face of the petition that the plaintiff, because of infancy, 
idiocy, want of authority, etc., is under legal disability. 


2. Injunction. An injunction will be granted to enjoin a nuisance 
that shocks the sense of decency, as the keeping of jacks and 
stallions and standing them for mares near and in plain view of 
the plaintiff’s dwelling. 


Error to the district court for Webster county. Tried 
below before Gasiin, J. 


G. R. Chaney, for plaintiff in error, cited: Shed v. 
Hawthorne, 3 Neb., 185. Boom v. Utica, 2 Barb., 104. 
Nolin v. Mayor, 4 Yerg., 163. 4 Wait’s Actions and De- 
fenses, 730. Wood Nuisance, 63-66. 


Case & MeNeny, for defendant in error, cited: Hackney 
v. State, 8 Ind., 494. Attorney General v. Hvart Boom Co., 
34 Mich., 473. 


MaxwELL, J. 


This action was brought in the district court of Webster 
county to abate a nuisance. A demurrer to the petition 
was overruled in the court below and a perpetual injunc- 
tion granted. 

The grounds of the demurrer are: 1st. That the plain- 
tiff has not legal capacity to sue; and, 2d, That the facts 
stated in the petition are not sufficient to constitute a cause. 
of action. 

Tt is alleged in the petition that in May, 1880, the de- 
fendant in error (the plaintiff below) “became and ever 
since has been, and now is, the owner of lots 7, 8, 9; in 
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block 25, in the town of Red Cloud; that the plaintiff has 
erected on said lots a dwelling-house of the value of one 
thousand dollars, and otherwise improved said premises, 
and that he resides in the dwelling-house aforesaid with 
his family, and has so resided since the month of June, 
1880; that his family consists of his wife, two daughters, 
and one son; that in February, 1884, the defendant (plain- 
tiff in error), John Farrell, purchased lots 16, 17, 18, and 
19, in block 26, in said town of Red Cloud, and has since 
occupied the same; that said lots are directly across the 
street in front of the dwelling of plaintiff above men- 
tioned, in full view thereof and not more than one hun- 
dred feet from said dwelling; that soon after the defendant 
purchased said lots he began to use and permit others to 
use the same as a place for standing stallions, jacks, and 
other animals; that the defendant is the owner of a feed 
stable, which is situated on a portion of said lots, and per- 
mits and hires out that portion of said lots not covered by 
said stable for the uses and purposes aforesaid; that own- 
ers of various horses and jacks are, with the consent and 
permission of defendant, using and occupying said prem- 
ises as a place for putting jacks and stallions to mares, in 
full view of plaintiff’s said dwelling and to the great in- 
convenience and discomfort of the plaintiff and his family,” 
ete. 

A demurrer upon the ground that the plaintiff has not 
legal capacity to sue will lie only when it appears on the 
face of the petition that the plaintiff is under legal disa- 
bility, such as infancy, idiocy, want of authority, etc. 
Bliss Code Pl., §§ 407-409. Swan’s Pl. and Prac., 235. 
Maxwell’s Pl. and Prac. (3d ed.), 370-1. Haskins v. Al- 
cott, 13 Ohio State, 210. There is nothing in the petition 
showing the personal disability of the plaintiff to maintain 
the action, and the first ground of demurrer is not sus- 
tained. 

2. A nuisance may be defined as whatever is injurious, 
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offensive to the senses, indecent, or an obstruction to the 
free use of property so as materially to interfere with the 
comfortable enjoyment of life or property. Regina v. 
Gray, 4 Fost & Fin., 73. State v. Purse, 4 McCord, 
472. Nolan v. Mayor, 4 Yerg., 163. Pickard v. Collins, 
23 Barb., 444-453. Hackney v. State, 8 Ind., 494. 
State v. Taylor, 29 Id., 517. 4 Wait’s Actions and De- 
fenses, 727. It is anything that unlawfully worketh hurt, 
inconvenience, or damage. 3 Blackstone Com., 216. 2 
Bouvier Law Dict., 245. Com. v. 0. C. BR. R. Co., 14 
Gray, 93. Coker v. Birge,9 Ga., 425. It is a term ap- 
plied to that class of wrongs that arise from the unreason- 
able, unwarrantable, or unlawful use by a person of his 
own property, real or personal, or from his own improper, 
indecent, or unlawful personal conduct, working an ob- 
struction of or injury to the right of another or of the 
public, and producing such material annoyance, incon- 
venience, discomfort, or hurt, that the law will presume a 
consequent, damage. Wood on Nuisance, § 1. There 
must not only be a violation of a right, but an essential 
inconvenience, annoyance, or discomfort must result there- 
from. Id., § 9. A party is entitled to the free use and 
enjoyment of his own property, but he must so use it as 
not to interfere with the rights of others. Enjoy your 
property in such a manner as not injure that of another 
person, is the maxim of the law. That the plaintiff in 
error has violated this rule is clearly shown by the petition, 
and also that the defendant in error has sustained special 
injury by such violation. 

In Hayden v. Tucker, 37 Mo., 214, it was held that the 
keeping and standing of jacks and stallions within the im- 
mediate view: of a private dwelling was a nuisance; so, too, 
the keeping of a brothel near one’s dwelling. Hamilton 
v. Whitridge, 11 Md., 128. We have no doubt that the 
plaintiff below is entitled to an injunction as prayed for in 
his petition, 
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The demurrer, therefore, was properly overruled and 
*-tunetion granted. The judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


ScHoon Disrricr No. 27, York County, PLAINTIFF IN 
ERROR, V. EpGaR HOLMES, DEFENDANT IN ERROR. 


1, Pleading: answer. In an action on an instrument for the 
payment of money a general denial in the answer is inconsistent 
with 2 plea of part payment. 

2. DENIALS. After a general denial, specific de- 


nials of the same facts are unnecessary and improper, and the 
defendant may be required to elect. 

8. School District Bonds. Where a school district pleads part 
payment of one of its bonds issued to erect a school house 
therein, but denies that such money was paid with its knowledge 
or consent, Held, Not a denial of the authority of the agent. 

LIABILITY OF District. Upon the facts appearing in 

the record, Held, That the school district was liable upon a 

bond issued by it to raise money to erect a school house. 


Error to the district court for York county. Tried 
below before Grorcx W. Post, J. 


George B. France, for plaintiff in error. 
Harwood, Ames & Kelly, for defendant in error. 
MaAxweELt, J. 


This action was brought in the district court of York 
county by the defendant herein to recover from the plain- 
tiff the sum of $250 upon a bond purporting to have been 
issued by said district on the Ist day of January, 1878, as 
alleged in the petition “for the purpose of building a 
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school house in said district, and pursuant to a vote of said 
district at an election duly called and held in the manner 
provided by law.” It is also alleged in substance that the 
bond in question was duly issued by the officers of said 
district, payable to A. B. Tutton or bearer, and duly regis- 
tered in the county clerk’s office of that county, and was 
purchased by the defendant herein before it became due, 
for a valuable consideration, and in the usual course of 
business. That no part of the same has been paid “ ex- 
eept the interest accrued thereon until January Ist, 1876, 
which amount was paid on that day on said bond by one 
‘Gilbert Green, treasurer of said district,” etc. 

The answer is: 1st. A general denial. 2d. Specific de- 
nials of the facts stated in the petition. 3d. Alleges “that 
one W. S. Hills, on the 18th day of February, 1874, paid 
‘on said pretended bond $25, and on the 19th day of Jan- 
uary, 1876, the sum of $82, and that all of said payments 
‘were made without the knowledge or consent of this defend- 
ant (plaintiff in error), and that said plaintiff received said 
‘amount in part liquidation of said pretended bond. 4th. 
‘That by the terms of said pretended bond the whole 
amount of said bond became due and payable on the Ist 
-day of January, 1875. That no part of said pretended 
bond and interest has been paid by this defendant, or by 
‘any one authorized by this defendant to pay the same; nor 
has any part thereof been paid by or with the knowledge 
.or consent of this defendant, and more than five years 
have elapsed after said pretended bond became due and 
payable before the commencement of this action, etc. On 
the trial of the cause the court found the issues in favor of 
the plaintiff below (defendant in error). The school dis- 
trict brings the cause into this court. 

The code authorizes the defendant to set up as many 
-defenses as he may have. These must be consistent, and 
‘as they must be sworn to, the defendant must believe 
them to be true. The design of the code was to simplify 
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procedure by requiring a statement of the exact facts con- 
stituting the several defenses. These, if true, will be con- 
sistent. Thus, suppose an action is brought upon a prom- 
issory note, the defendant may plead payment or partial 
payment and partial failure of consideration or any other 
fact to show that he is no longer liable on the note. 

The equity rule as stated in Hopper v. Hopper, 11 Paige, 
46, is “that a defendant cannot set up two defenses which 
are so inconsistent with each other, that if the matters con- 
taining one defense are truly stated, the matters upon which 
the other defense is attempted to be based must necessarily 
be untrue in point of fact. But the defendant may deny the 
allegations upon which the plaintiff’s title to relief is 
founded, and may at the same time set up in his answer 
any other matters not wholly inconsistent with such denial.” 

Judge Bliss in his valuable work on code pleading, sec. 
348, has very clearly stated the rule as follows: ‘“‘ The lead- 
ing object of the provisions of the code in regard to pleading 
is to bring to the view of the court the real controversy 
between the parties, to make them show on paper wherein 
they agree and wherein they disagree.” Maxwell’s Pl. & 
Prac, [3d ed.], 93. 

With what consistency, could a defendant deny all the 
facts stated in a petition on a promissory note alleged to 
have been made by him, and plead payment of the same, 
or any other fact admitting that he executed the note? 
Such an answer if sustained not only contravenes the pro- 
visions of the code which require a plain, concise, and 
truthful statement of the matters constituting a defense or 
defenses, but offers a premium for perjury, and tends to 
complicate and confuse the issues. 

Second. Where a defendant has filed a general denial 
and also specific denials of the same facts he should be re- 
quired to elect upon which he will rely. The language of 
sec. 99 of the code is, that “ The answer shall contain, first, 
a general or specific denial of each material allegation of 
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' the petition controverted by the defendant,” ete. This 
clearly implies that the denial may be either general or 
special as to any particular matters, but cannot be both. 
Indeed nothing is gained by a special denial of facts al- 
ready controverted by a general denial, and the only effect 
is to multiply words and cumber the record. 

Third. The allegations in the answer that W. 8. Hill, 
on the 18th day of Febuary, 1874, paid $25 on said bond, 
and on the 19th day of January, 1876, the further sum of 
$52 upon the same, are interposed as a plea of payment. 
It is said that these payments were made without the 
knowledge or consent of the school district. This may be 
true, but it falls far short of a denial of his authority to 
pay the same. The school district having admitted the 
payment of the money for its benefit, assumes the burden 
of proof to show the want of authority of the person pay- 
ing the same. A school district must act through its of- 
ficers, and if one of them has paid money which appa-— 
rently was done with the authority of the district it will be 
barred unless it disprove such authority. This it has 
failed to do. 

The record therefore shows that the bond in question 
was issued under the authority of the district, that it sold 
the same and received the money therefor, and that pay- 
ments were made thereon substantially as alleged in the 
petition, This certainly was sufficient to show that the 
district was liable and fully justified the court in render- 
ing judgment against it. 

It is unnecessary to determine the effect of the plea of 
the statute of limitations, that is, whether it in effect con- 
fesses and avoids the cause of action. As that question 
was not very fully argued, and is not necessary to be con- 
sidered, it will not be decided. It is evident that justice 
has been done and the judgment is affirmed. 


JUDGMENT AFFIRMED. 
THE other judges concur. 
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Tue Srate of NEBRASKA, PLAINTIFF IN ERROR, Vs 
ANTON PISCHEL, DEFENDANT IN ERROR. 


Liquors: INDICTMENT. Under the provisions of section eleven of 
the license law of this state each act of selling any of the liquors 
named in the section is an offense, punishable by indictment. 
An indictment which charges the selling and giving away of all 
the liquors named in thesections with a continuendo, Held, Bad. 


Bru of exceptions filed by the district attorney to ob- 
tain a review of a decision of CRAWFORD, J., sitting in the 
district court of Knox county. 


Wilbur F. Bryant, for the State. 
Fred J. Fox, for defendant in error. 
REESE, J. 


An indictment was found against the defendant in error 
by the grand jury at the April term, 1883, of the district 
court of Knox county. The body of the indictment is as 
follows : 

“That Anton Pischel, late of the county aforesaid, on 
the 22d day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-two, in the county of Knox, 
and state of Nebraska aforesaid, and on all the several 
days between the said twenty-second day of October in the 
year aforesaid and the first day of April, in the year of our 
Lord one thousand eight hundred and eighty-three, in the 
county of Knox, and state of Nebraska aforesaid, did un- 
lawfully and knowingly sell and give away malt, spirituous, 
and vinous liquors, and intoxicating drinks, without first 
having obtained a license and given a bond to the state of 
Nebraska as required by law.” 

The defendant filed a motion to quash the indictment, 
assigning various reasons therefor, but one of which will 
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be here noticed. That is, “that the indictment is not direct 
and certain as regards the particular circumstances of the 
offense charged, and being uncertain as to time.” The mo- 
tion was sustained, and the district attorney, upon excep- 
tion, brings the case to this court under the provisions of 
section 515 et seg., of the criminal code, for review. 
Section 11 of chapter 50 of the Compiled Statutes, is as 
follows: “ All persons who shall sell or give away, upon 
-any pretext, malt, spirituous, or vinous liquors, or any in- 
toxicating drinks, without having first complied with the 
provisions of this act, and obtained a license as herein set 
forth, shall for each offense be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be fined not less 
than one hundred dollars nor more than five hundred dol- 
lars, or be imprisoned not to exceed one month in the 
county jail,” ete. From the reading of this section it is 
quite plain, and so stated in direct and positive language, 
that each offense, that is, each violation of the law, each act 
of selling without a license, shall subject the seller to the 
punishment provided for in the section. By the rules of 
criminal pleading it is apparent that the crime or act 
must be described with sufficient particularity to place the 
defendant upon trial for that act, and so that after judg- 
ment of acquittal or conviction he could plead such judg- 
ment in bar of another prosecution for the same offense. 
“It is urged by the state’s counsel that this indictment 
falls within this rule, and that all that part of the indict- 
ment which charges the commission of an offense after the 
22d day of October, 1882, should be treated as surplusage 
and the indictment held as charging but one offense com- 
mitted on that day. We do not so view it. It charges 
the act as continuing through all the time named in the 
indictment, and that he sold and gave away malt, spiritu- 
ous, and vinous liquors, and intoxicating drinks. This ig 
too indefinite even if the position contended for was correct, 
The act of selling any one of the kinds of liquors named 
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in the law, as well as the act of giving away any of them 
under a pretext, is acrime. The indictment charges the 
whole. The ruling of the court sustaining the motion to - 
quash was correct, 


V4 JuDGM (FFIRMED, 


SAMUEL W. HoLLInesworTH, PLAINTIFF IN ERROR, V.} 
JoHN FiTzGERALD, DEFENDANT IN ERROR. 


Garnishment: ORDER ON GARNISHEE NOT CONCLUSIVE. In an 
action by an attachment plaintiff against a garnishee, founded 
upon an order of court, made upon the answer of such garnishee, , 
to pay money into court, the order requiring such payment is: 
not conclusive as to the indebtedness of the garnishee, nor a8: 
to his rights, and the question of indebtedness at the time of the’ 
service of notice of garnishment may be inquired into in an ac- 
tion brought by the attachment plaintiff against the garnishee. - 
Wilson v. Burney, 8 Neb., 39. 


Error to the district court for Lancaster county. Tried: 
below before Pounn, J. 


Allen W. Field, for plaintiff in error. 
Marquet, Deweese & Hall, for defendant in error. 


Reese, J. 


On the 15th of September, 1879, the plaintiff in error’ 
commenced an action in the county court of Laneaster 
county against one Tyra Lines, and at the same time caused 
an order of attachment to issue against the property of 
said Lines, Under this order of attachment the plaintiff 
in said action caused garnishee process to be served on 
the defendant in error, who appeared in the county court. 
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and made answer as to his indebtedness to Lines. Sub- 
sequently the defendant in error recovered a judgment 
against Lines for the sum of $380.81, and an order 
was then made requiring the defendant in error to pay 
into court the sum of $570.40, that being the amount 
of indebtedness found due from the defendant in error 
to Lines. From this order no appeal was taken by 
the defendant in error. Afterwards the plaintiff in error 
brought suit in the county court against defendant in error 
on the judgment and order of the court in the garnishment 
proceedings. Judgment being rendered in his favor, the 
defendant in error appealed to the district court where a 
trial resulted in a similar judgment, which, upon review 
by this court, was reversed and remanded for a new trial. 
(See Fitzgerald v. Hollingsworth, 14 Neb., 188.) Upon 
a retrial in the district court, judgment was rendered in 
favor of defendant in error, and the plaintiff in error, who 
was plaintiff below, prosecutes error to this court. 

Notwithstanding the fact that the pleadings are the same 
as at the time of the first trial and review, yet the issues 
of law now presented to this court are, and seem to have 
been upon the trial below, entirely different. In the for- 
mer proceedings the plaintiff in error, by his evidence in the 
district court, and by his brief and argument in this court, 
seemed to rely entirely upon the fact of the actual indebted- 
ness of the defendant in error to Lines, and upon that issue- 
and the law applicable thereto the decision reported in 14 
Neb. was made. In the’latter proceeding an entirely new 
question is presented, and that is as to the conclusiveness. 
of the judgment or order of the county court requiring the 
defendant in error to pay into court the money found due 
from him to Lines. If that judgment or order so long as. 
it remains unreversed is conclusive as to the rights of the 
parties thereto, then the plaintiff in error is entitled to re- 
cover the amount thereof from the defendant in error. 

By section 207 of the civil code it is provided in sub-. 
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stance that, upon the plaintiff in an action filing an affida- 
vit that he has reason to believe and does believe that 
some third person, naming him, has property of the de- 
fendant in his possession, if the officer cannot come at the 
property he shal] leave with the garnishee a copy of the 
order of attachment with a written notice requiring him 
to appear in court and answer concerning the same. 

Section 221 requires his answers to the questions to be 
propounded to him touching the property of every descrip- 
tion and the credits of the defendant in his possession or 
_ under his control to be under oath, and that he shall dis- 
close truly the amount owing by him to the defendant, etc. 

Section 212 provides that the garnishee shal] stand liable 
to the plaintiff in attachment for all property, moneys, and 
credits in his hands or due from him to the defendant 
from the time he is served with the written notice men- 
tioned in section 207. 

Section 224 provides that the court, upon finding the 
garnishee indebted to the defendant, may order the gar- 
nishee to pay the amount owing by him into court. But 
no provision is made by the statute for the enforcement of 
this order by execution, imprisonment for contempt, or 
otherwise. Nor is this order anywhere treated as a final 
judgment of the court making it. 

It is insisted that the first clause of section 226, which 
provides that “Final judgment shall not be rendered 
against the garnishee, until the action against the defend- 
ant in attachment has been determined,” is conclusive that 
the order provided for in section 224 is a judgment, and 
must be treated as such. We cannot so consider it. ‘This 
provision evidently applies only to the provisions of sec- 
tion 225, which provides for an action in the ordinary 
form against a garnishee who has failed to appear and an- 
swer, or whose disclosures are not satisfactory to the plain- 
tiff, or who fails to comply with the order of the court in 
delivering over the property in his possession, or pay- 


JULY TERM, 1884. 495. 
Hollicgsworth v. Fitzgerald. 


ing into court the money in his hands, or the giving of 
the undertaking provided for in section 224. In the ac- 
tion provided for in this section judgment may be rendered. 
against the garnishee in favor of tlie plaintiff, and this 
judgment “ may be enforced as judgments in other cases.’”” 
But no final judgment in this proceeding shall be rendered. 
against the garnishee until the action against the defendant 
shall be determined in favor of the plaintiff. 

It is next claimed by the plaintiff in error that the de- 
cision of this court in Wilson v. Burney, 8 Neb., 39, is de- 
cisive of this case and sustains the view taken by him,. 
But upon a careful consideration of that case we fail to 
find it so. That decision is based upon section 244 et seq.y. 

- of the civil code, which provides specially for proceedings 
by garnishment after judgment, and after a failure to col- 
lect upon execution. Plaintiff in error claims that the 
same rules must apply to these sections as to the law of 
garnishment upon attachment, and before judgment, and 
in support of his position cites section 245, which provides 
that after the service of summons, and the appearance of’ 
the parties, “like proceedings shall be had therein, and. 
said garnishees shall be held liable in all respects, as in 
cases of garnishees before judgment.” This provision is. 
general, and no doubt refers to the methods to be adopted. 
for the purposes of ascertaining the indebtedness and lia- 
bility of the garnishee. But by section 249 it is provided. 
that the order of the court shall be that the garnishee 
“pay over the amount found to be due from the garnishee 
to the defendant in execution, which amount shall be col- 
lected by execution, as in other cases, as near as may be, and 
such amount when paid or collected, shall be credited on 
the origina] judgment, and the garnishee shall be credited 
for the amount so paid or collected.” By this section the 
order of the court is given all the force and effect of a 
judgment. The method of enforcing it as a judgment ig. 
provided, and we think it must be so treated. 
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In Schlueter v. Raymond Bros & Co., 7 Neb., 281, it is 
held that this order when made isa final order and may 
be reviewed on error. The decision in Wilson v. Burney, 
supra, is but following the ruling in Schleuter v. Raymond 
Bros & Co., and in strict accordance with section 249 of 
the code. But we do not think the right of review neces- 
sarily carries with it the conclusiveness of the order or 
judgment sought to be reviewed. An order may affect a 
substantial right and be subject to review and not be prop- 
erly denominated a judgment. However that may be, we 
do not believe the cases of Turpin v. Coates, 12 Neb., 321, 
and Clark v. Foxworthy, 14 Neb., 241, militate against 
the views herein expressed. 

The question presented in this case was decided by the - 
supreme court of Kansas in Board of Education v. Sco- 
ville, 13 Kas., 17, in which it is held that the order of a 
judge pro tem. in a proceeding in aid of execution, and an 
_ order of a justice in an attachment proceeding, for a gar- 
nishee to pay over money, are neither of them judgments, 
and are not a final determination of the case. In that case 
the court by Valentine, J., says, “The making of them is 
not an adjudication between the parties. It does not de- 
termine their ultimate rights. It simply gives the cred- 
itor the same right to enforce the payment of the money 
from the garnishee that the debtor previously had. It is 
in effect only an assignment of the claim from the debtor 
to the creditor. The creditor gains no more or greater 
rights than the debtor had, and the garnishee loses no 
rights.” 

In Rice & Burnett v. Whitney, 12 Ohio State, 358, the 
plaintiffs caused the defendant to be garnished in a suit of 
the plaintiff against Evans in which an attachment had 
been issued. Upon Whitney’s answers the justice of the 
peace before whom the action was pending ordered him 
to pay $24 into court. He refused to make the payment, 
and an action was brought against him as in this case. In 
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making his defense he offered to show that prior to his an- 
swers in the garnishment proceedings Evans had assigned 
the claim against him to another party, and that in his an- 
swers to the justice he stated that he was indebted to Evans 
or Wyman, the assignee of the claim, he did ++ know 
which, as he did not know whether the alleged assignment 
was actual and bona fide or not, but that the justice did 
not fully write down his answer stating these facts. He 
also offered to prove that Wyman had brought suit on the 
claim after the garnishment, and he had been compelled to 
pay it, and that at the time of the garnishment he was not 
indebted to Evans. The court of common pleas rejected 
all of the evidence thus offered and rendered judgment 
against him. Upon error to the circuit court the decision 
of the court of common pleas was reversed when the plain- 
tiffs took the case to the supreme court on error for re- 
view. We feel justified in quoting at some length from 
the opinion in that case as it very clearly expresses our 
views. We quote as follows: “A purnishee is required to 
appear and submit to an examniation, and if the justice 
comes to the conclusion that the statements made by the 
garnishee amount to an admission of indebtedness he may 
order the sum admitted to be due to be paid into court. 
But the only mode by which such an order can be enforced 
is by an action against the garnishee. The examination 
and the order thereupon were not intended as a summary 
remedy for the collection of the debt, but to put the plain- 
tiff in attachment in a position to enforce the claim of the 
defendant in attachment against the garnishee in the ordi- 
nary mode—by action. The action would be a useless and 
expensive form if the garnishee had been already concluded 
by the order. Unless the statements of a garnishee could 
be made in all cases with a clear understanding of his 
rights and liabilities, and in such a manner as to be neither 
innocently misstated nor misunderstood, it would be un- 
just to give to those statements a conclusive effect and ad- 
34 
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mit no explanation. It would be the more unjust as the 
garnishee is called upon in a proceeding in which he has 
no interest for the benefit of a stranger, and no provision 
is made for accuracy in reducing that statement to writing, 
or to secure the garnishee the right to contest the construc- 
tion which the justice may put upon it, and the inference 
he may draw that an indebtedness is admitted”’ The 
judgment of the district court was affirmed. 

Without examining authorities further, and we have 
found no others, we have come to the conclusion that the 
decision of the county court in ordering the defendant in 
error to pay the money found due Lines into court was. 
not conclusive as to the amount due Lines at that time, 
and that in the action brought on the order by the plain- 
tiff in error the defendant in error (garnishee) had the 
right to show that at the time of the service of the notice 
of garnishment he was not in fact indebted to Lines at all. 
Of course this inquiry by him must be limited to the time 
of the service of the notice, and he could not be permitted 
to say that after such service he had paid the money to 
others or disposed of the property in his hands. 

It may be asked what is gained by the garnishment pro- 
ceedings if their determination is not conclusive upon the 
question of the indebtedness of the garnishee? We an- 
swer that it is a method, upon belief, of ascertaining 
whether or not any indebtedness exists, and if any, the 
amount, as near as may be, and principally, of furnishing 
to the attachment creditor a means by which he may fix 
the liability of the garnishee for what he does owe, and in 
his own name bring suit for the money or property due 
his debtor. If the garnishee in his answer states facts. 
which are conclusive as to his indebtedness, or if he posi- 
tively and in direct terms admits his indebtedness, it would, 
in the after action by the attachment plaintiff, be difficult 
for him to avoid such statements or admissions unless 
shown to have been made under a mistake of fact. But if’ 


JULY TERM, 1884. 499 


Fossbinder vy. Svitak, 


so made we can conceive of no rule of right or of law 
which would punish him therefor by compelling him to 
pay what he did not owe. Again it frequently happens 
that an improper construction is placed upon his answers, 
which, if rightly construed, would in the first instance 
wholly exonerate him from any liability as garnishee. 
We think it clearly the intention of the law that such a 
decision should not be final, and that all the facts existing 
at the time of the garnishment might be inquired into by 
a jury if the garnishee so desired. 

It might be claimed that the foregoing reasoning would 
apply with equal force to an order made under the pro- 
visions of sections 244 to 249, and that there is in reality 
no material difference between an order made before and 
one made after judgment. To this we have only to say 
that the distinction is made by the legislature which en- 
acted the law, and not by the court. There are many good 
reasons which might be assigned for the distinction thus 
made, but it is not necessary to do so at this time. It is 
enough that it exists. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Casper FosBINDER, PLAINTIFF IN ERROR, V. JOSEPH 
SVITAK, DEFENDANT IN ERROR. 


1. Witnesses: cCRoss-EXAMINATION. On cross-examination of 
a witness who was present, and an active participant in the 
main transaction involved in a cause on trial, and about which 
he testifies, the cross-examining counsel should be permitted to 
inquire into all the relevant surrounding facts and circumstances 
which form a part of the transaction. 
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: PRACTICE IN SUPREME COURT. The supreme court 
cannot say that the district court erred in sustaining an objec- 
tion to a question in the examination in chief of a witness when 
no statement or offer of proof was made to the court. 


% 


Person Defending Home from Trespassers: DAMAGES. 
A person may, with reasonable force, defend his property or 
premises, as well as his person, when invaded, and the fact that 
an injury is inflicted upon the invading or attacking party will 
not make the resisting party liable for damages resulting from 
such injury, if inflicted in the reasonable defense of one’s house, 
lands, or goods. 


Saad 


: : STATUTE CONSTRUED. The act of March 8, 
1871, entitled ‘‘ An act to protect owners and occupants of en- 
closed and cultivated lands from trespass and damage,’’ does not 
take away the right of reasonable resistance by the owner to the 
invasion of such lands. 


o 


Trespass: INJURED TRESPASSER CANNOT RECOVER DAMAGES, 
If a person willfully trespass upon the cultivated lands of an- 
other, and while so trespassing assault the owner thereof, and 
the owner while defending his person from such assault, and 
while being pursued by the assaulting party, inflicts an injury 
upon the party thus making the assault, the party thus injured 
cannot recover damages for the injury so received. Neither can 
he if, in such case, a gun in the hands of the asssaulted party is- 
accidentally discharged, and he is injured thereby. 


Error to the district court for Colfax county. Tried 
below before Morris, J., sitting in absence of Post, J. 


C. J. Phelps, for plaintiff in error. 
A. CO. Russell and £. F. Gray, for defendant in error. 
ReEeEs8, J. 


The defendant in error commenced this action in the 
district court for damages resulting from personal injuries 
inflicted upon his minor son by the plaintiff in error, 
whereby he was deprived of the labor of his said son, and 
was also compelled to expend money in and about the 
nursing and curing of said son. The injury is alleged to. 
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have been inflicted by shooting the son in the leg, thereby 
breaking the bone of the leg, which became and was a 
permanent injury. , 

To the petition, alleging substantially these facts, the 
plaintiff in error answered, denying the assault, alleging 
that what he did was done in defense of himself and his 
premises, which were invaded by the defendant in error, 
his son, and others, and that in such invasion they made an 
assault upon him which he resisted as he had a lawful right. 
to do. The answer also alleges by way of a counter-claim, 
that at the time of the alleged assault the defendant, his 
son, and others invaded his premises and made an assault 
upon him, and beat’ him, breaking his arm and otherwise 
injuring him by which he was damaged, etc., and demands 
judgment. Upon the trial of the cause the evidence was 
conflicting as to the circumstances of the alleged assaults, 
but upon the question of the extent of the injuries there 
was no material conflict. The evidence shows that the de- 
fendant in error and several others, including the injured 
son, were seeking to pass over the land of plaintiff in 
error, when plaintiff in error appeared with a gun and for- 
bade the passage. A contest followed, in which the son of 
defendant in error was shot, and other injuries inflicted ; 
and the plaintiff in error received a broken arm and other 
serious and painful wounds and bruises. On the trial each 
of the parties supported their respective theories of the 
case by more or less testimony, each claiming the other was 
the aggressor. The verdict of the jury was in favor of 
the defendant in error, who was plaintiff below. 

The briefs submitted by counsel are not so exhaustive 
as is usually presented by them; hence some important 
questions presented by the record, but. not referred to in 
the briefs, will not be considered. 

On the cross-examination of Joseph Svitak, Jr., who 
was ason of the defendant in error, and present at the time 
of the affray, in referring to the contest, the following oc 
curs : 
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Q. You had left the road had you not, and gone 
around the north end of the board that you described, and 
gone up north-west up to the south-west side of the creek, 
did you not? 

Objected to as assuming that which had not been proven, 
and a complication that is calculated to mislead. Objection 
sustained. Defendant excepts. 

Q. You saw the old board across the road did you 
not? 

' A. Yes, sir, the road was leading to the house, 

Q. ‘You knew a few rods down south of that was a 
traveled road leading from the county road up past Fos- 
binder’s land, and up past Fosbinder’s house, and over to 
your land did you not? 

Objected to as not proper cross-examination. Objection 
sustained. Defendant excepts. 

The evidence shows that this witness was with the de- 
fendant in error in coming on to the land of the plaintiff 
in error, That he was driving the team to the wagon in 
which the Svitaks were riding, that the land over which 
they proposed passing was plowed and sown in grain 
That a board or guard had been placed there as a warning 
to people to keep off, that they had driven around the board 
and were going on when plaintiff in error appeared with 
his gun, and that this witness first got out of the wagon 
and went toward plaintiff in error. The creek referred to 
had been shown to be running in a south-easterly direc- 
tion. In view of these facts the cross-examination was 
proper for the purpose of showing the surrounding and 
attendant facts and circumstances. 

Objection is also made to the ruling of the court in sus- 
taining objections to questions propounded to plaintiff in 
error during his examination in chief while upon the wit- 
ness stand. As no statement or offer of proof was made 
we cannot hold that the objection was wrongfully sustained. 

The principal complaint of plaintiff in error is, as to the 
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manner in which the case was submitted to the jury by the 
‘instructions of the court. 

By the amended transcript it appears that all the in- 
structions given by the court were severally excepted to 
as well as the rulings of the court in refusing to give the 
instructions asked by the plaintiff in error. 

The plaintiff in error asked the following instruction, 
which was refused by the court: “One may justify an as~ 
sault or battery committed in defending his possession of 
his property, either personal or real, subject to the restric- 
tion that he must not employ excessive force. He may 
not only resist an aggression upon his property, but if his 
possession is actually invaded he may employ force to re- 
move the intruder if the invader or invaders fail to go on 
request.” 

This instruction should have been given. It correctly 
states the law. It is well settled that one may by reason- 
‘able force defend his property or premises as well as his 
person. 

In Field on Damages, § 616, it is said that it is a com- 
plete defense to a claim of this kind for damages, that it 
was done in the reasonable defense of one’s house, lands, 
or goods. It is enough to say there was some evidence 
submitted to the jury which tended to prove that what was 
done by the plaintiff in error was done in resisting the in- 
vasion of his premises. That being the case it was the 
duty of the court, when requested, to properly instruct the 
jury as to the law bearing upon that testimony, leaving to 
the jury the right to decide as to its weight. 

From the instructions given to the jury by the court it 
would seem that the court adopted the view that the act of 
March 8, 1871, entitled “An act to protect owners and 
occupants of enclosed and cultivated lands from trespass 
and damage,” which makes it a misdemeanor for one to go 
upon the cultivated or enclosed lands of another and refuse 
to depart therefrom when so requested by the owner, takes 
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away the right of resistance, by the owner, of such tres- 
pass or invasion, At any rate the whole act was copied 
into the instructions with a reference to where it might be 
found in the statutes, and no reason or purpose is assigned 
for giving it, and we can see no other than the one above 
indicated. We do not think that act changes the ancient 
and well established rule of. the defense of property. See 
also 3 Greenleaf on Evidence, § 65. 

The following instructions were also asked by the plain- 
tiff in error and refused by the court: 

5. “If you find that the plaintifi’s sons, Joseph B. Svi- 
tak and Anthon Svitak, or either of them, while willfully 
trespassing upon the lands of the defendant, first assaulted 
the defendant, and that the wounds inflicted upon Anthon 
Svitak were inflicted by the defendant while defending his 
person from such assault, and while being pursued and as- 
saulted by said Joseph B. Svitak and Anthon Syvitak, or 
either of them, you will find for the defendant.” 

6. “If you find that the injuries complained of upon the 
person of Anthon Svitak were inflicted by the accidental 
discharge of a gun during a melee occasioned by an as- 
sault of Joseph B. Svitak and Anthon Svitak, or either of 
them, upon the person of the defendant, even though the 
gun was in the hands of the defendant at the time of such 
‘accidental discharge, then you will find for the defendant.” 

The testimony on the part of the defendant was that he 
had his gun under his arm, and was attacked by Joseph 
and Anthon Svitak, that they knocked him down and jerked 
the gun away from him, that one struck him with a piece 
of iron, and the other with a stick or piece of wood. It 
was proper for the jury to weigh this evidence, and, if found 
true, it surely constituted a defense. The accidental dis- 
charge of the gun under such circumstances, and the inflic- 
tion of the injury by such accidental discharge could in 
no event make plaintiff in error liable. Or if the plain- 
tiff in error inflicted the wound in defense of such an 
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assault it would be difficult to see how he could be held 
liable. 

In Taylor v. Clendenning, 4 Kas.; 584, which is a case 
in some respects similar to this, at least to the extent of 
the conflicting testimony, the court instructed the jury as 
follows: “If the jury shall find from the evidence that 
the plaintiff committed the first assault, yet if they should 
believe that the defendant (plaintiff in error) had used 
more force than was necessary to defend himself, and in 
so doing had shot the plaintiff when it was not necessary 
so to do, and when it would not, to a reasonable man, 
have appeared necessary for him to do so to save himself 
from being harmed by plaintiff, then they must find for 
the plaintiff’ In this case the court instructed the jury 
as follows: “5. Nor may a party in defense of his person 
use more force and violence than is apparently and reason- 
ably necessary to prevent great bodily injury to himself, 
and such excess of force, if any were used, would be un- 
lawful, and, as to such excess of force, the party so using it 
would be guilty of an unlawful assault.” In commenting 
upon the instruction in the case of Taylor v. Clendenning, 
the supreme court of Kansas uses the following language: 
“ Now, it seems to us that if the plaintiff was in truth an 
aggressor, and made the attack upon the defendant as al- 
leged, with deadly weapons, and in pursuance of previous 
threats to kill the defendant, and if under.those circnm- 
stances the defendant had, in self-defense, discharged his 
revolver at his assailant once or twice more than was nec- 
essary it would not be for the plaintiff, who had made the 
assault, to transfer his cause from the field to the forum 
and recover damages of his intended victim for making a 
too vigorous and successful defense. Yet this seems to us 
to be the effect of the instruction in question * * ¥* 
In that case he was the original transgressor. The law. 
had been outraged, but he had not. The unnecessary force 
and violence was an injury to the public peace for which 
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the defendant might be called to answer to the public, but 
not to him.” The foregoing observations are not entirely 
inapplicable to this case. If it be true that the Svitaks 
were the aggressors in the manner detailed by the defense 
—and of this the jury are the sole judges—then the plain- 
tiff below cannot recover simply because the plaintiff in 
error was more determined’ in his resistance than they ex- 
pected him to be, 

The question as to whether the counter-claim can, be 
maintained in this action, is presented by the instructions 
asked by the plaintiff in error, but not argued in his brief, 
aud js not here decided. 

The judgment of the district court is reversed and a new 
trial ordered. 


REVERSED AND REMANDED. 


THE other judges concur. 


Sytvanus LUDDEN, PLAINTIFF IN ERROR, V. TRAVERS 
CLEMONS, DEFENDANT IN ERROR. 


Action: INSTRUCTIONS. Where the action is one for which the 
law affords a remedy, an instruction which in effect states that 
the action should not have been brought is erroneous, 


Error to the district court for Jefferson county. Tried 
below before WEAVER, J. 


B.S. Baker, for plaintiff in error. 
W. O. Hambel, for defendant in error. 
MaxwELL, J. 


This is an action to recover damages alleged to have 
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been sustained by the plaintiff by reason of the defendant’s 
stock trespassing on his premises. The defendant filed a 
cross demand for similar damages sustained by him from 
the plaintiff’s stock. The parties entered into a stipula- 
tion that both claims should be tried together. On the 
trial of the cause the court among other things instructed 
the jury as follows: “I suppose that it is necessary that 
courts should try these cases, but it is a sad commentary on 
the sense of the people that such slight cause as is in this 
case should be tried by them. I repeat that it isa sad com- 
mentary upon the community, that in such trifling matters 
parties could not arrange them without going into court, 
where there is such an amount of costs. The only ques- 
tion in this case is as to the costs in the main. In your 
verdict speak as to which party should recover, and if you . 
think either, so fix your verdict for the one which you 
think you should find for.” The jury found in favor of 
the defendant. The amount of damages claimed by the 
plaintiff in his bill of particulars is the sum of $40, and by 
the defendant the sum of $65. 

That the instruction in question was prejudicial to the 
plaintiff there is no doubt. While it is desirable that dif- 
ficulties between neighbors should if possible be settled 
amicably, and litigation avoided, yet in many cases this 
may not be possible. Doubtless there are cases where liti- 
gation but intensifies the wrong and leaves the party in 
a worse plight than if he had borne his injuries in silence. 
But where a wrong has been done for which the law af- 
fords a remedy, the question whether the party injured 
shall seek redress through the courts or not, rests alone 
with himself. The courts have nothing to do with the 
matter, however much the judges personally may disap- 
prove of the action, except to enforce the law. No one is 
compelled to suffer the loss, annoyance, and inconvenience 
occasioned by repeated trespasses from a neighbor’s stock 
without the right to recover all the actual damages occa- 
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sioned by such trespasses, and no court has the authority 
to abridge such right. As the instruction in question was 
calculated to prejudice the plaintiff’s case before the jury 
the judgment must be reversed and a new trial awarded. 


REVERSED AND REMANDED. 


THE other judges concur. 


THE StTaTE, EX REL. CHARLES PETERSON, V. KEITH 
County. 


Internal Improvements: Bonps, A bridge across the Platte 

river is a work of internal improvement, and county bonds voted 

* to erect the same are valid. Nor does the fact that the entire 

bridge is within the limits of the county voting the bonds, 

change its character or affect the validity of the bonds. JU. P. 

R. RB. v. Colfax Co., 4 Neb., 450. FF. B. A. v. Sherwin, 6 Id., 48. 

S. P. L. Co. v. Buffalo Co.,7 Id., followed and approved. De- 
Clerg v. Hager, 12_Id., distinguished. 


ORIGINAL application for mandamus, 

W. A. Snelling and A. R. Talbot, for relator. 
Lamb, Ricketis & Wilson, for respondent. 
Maxwe.t, J. 


This action is brought in this court to compel the de- 
fendants to cancel $12,000 of the bonds of Keith county 
which were executed by said defendants in pursuance of a 
vote of the qualified electors of said county at a special 
election held therein on the 2d day of February, 1884, for 
the purpose of raising money to aid in the construction of 
a bridge across the South Platte river at the town of Oga- 
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lalla. The river at this point is shown to be 2,390 feet in 
width, and a bridge across the same will cost $6 per lineal 
foot. 

The only question involved in the case is, whether or 
not such a bridge isa work of internal improvement within 
the meaning of the act of 1869. This question was before 
the court in U. P. R. BR. v. Commissioners of Colfax 
County, 4 Neb., 450, and after full argument and careful 
consideration of the subject the bridge was held to bea 
work of internal improvement within the meaning of the 
act. 

In Fremont Building Association v. Sherwin, 6 Id., 48, 
where precinct bonds had been issued to aid in building a 
public bridge across the Platte river at Fremont, the case of 
U. P. R. RB. v. Colfaz Co., supra, was cited with approval 
and followed. 

And in South Platte Land Co. v. Buffalo Co., 7 Id., 
258, where it was sought to enjoin the collection of taxes 
levied to pay the interest on precinct bonds issued to build 
a bridge across the Platte river at Kearney, the petition 
was dismissed, and the cases above referred to were cited 
with approval and followed. The effect of these decisions 
has been to cause the erection of bridges across the Platte 
river at short intervals from near its mouth to North Platte, 
thereby opening thoroughfares for public use across a 
stream otherwise almost impassable. That such bridges 
are works of internal improvement is now too well settled | 
in this state to admit of doubt. Nor does the fact that 
the entire bridge is within the county change its character. 
A bridge costing from $12,000 to $15,000 cannot be con- 
structed with the ordinary levies authorized by law for 
bridge purposes, and if constructed at all it must be done 
by borrowing money, either by the county or some of its 
subdivisions, There is, perhaps, no expenditure of public 
money that is of more benefit to the public at large, than 
that employed in the construction of a public bridge where 


$10 SUPREME COURT OF NEBRASKA, 


Schreckengast v. Ealy. 


it is needed, and the opening of a public thoroughfare 
through an otherwise impassable portion of the country. 
The case of DeClerg v. Hager, 12 Neb., 185, is cited as 
sustaining the opposite view, but an examination of that 
case will show that the only question involved was as to 
the limitation upon the amount that could be donated to a 
railroad company, and it was held in effect that an indebt- 
edness incurred in building bridges within the county was 
notadonation. It is said in that case that such bridges 
are not works of internal improvement, but the question 
‘was not before the court, and is expressly excepted in the 
‘opinion. In the case under consideration the bridge being 
a work of internal improvement, the bonds in question are 
valid. The mandamus must therefore be denied. 


WRIT DENIED. 


THR other judges concur. 


P 
JOHN ScHRECKENGAST, PLAINTIFF IN ERROR, V. ME- 
LINDA C. EaLy, DEFENDANT IN ERROR. 


1. Marriage: BREACH OF PROMISH: PLEADING. Where in an 
action for breach of promise of marriage the promise is allnged 
to have been made at a certain date, to which the defendant 
pleaded infancy, it is not error for the court to permit an 
amended petition to be filed stating other promises and a, ratifi- 
cation of the first after the defendant came of age. 


2. New Trial: NEWLY DISCOVERED EVIDENCE, which is merely 
cumulative is not ground for a new trial, unless the new evi- 
| dence is sufficient to render clear what was before doubtful. 


OBJECTIONS TO INSTRUCTIONS MUST BE MADE IN MO- 
TION. Where mo objections were made to the instructions in the 
motion for # new trial they cannot be considered by the supreme 
court. 
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4, Marriage: ACTION FOR BREACH OF PROMISE. An action for 
breach of promise, though in form ea contractu, yet it being im- 
possible to fix a rule or measure of damages, the jury must de- 
termine the same from all the circumstances of each case. 


Error to the district court for Hamilton county. Tried 
‘below before GrorGE W. Post, J. 


A. J. Rittenhouse and Hainer & Kellogg, for plaintiff in 
error, on amendment of petition, cited: Schouler Dom. 
Rel., 535. Bliss Code Pl., 282-3. McPherson on In- 
fants, 121. Nichols v. Weaver, 7 Kas., 373. Derby v. 
Phelps, 2 New Hampshire, 515. Rush v. Wick, 31 Ohio 
St., 521. On new trial for newly discovered evidence: 
Hilliard, 501. Doe v. Roe, 1 Johns Cas., 403. Cross- 
examination: Abbott’s Trial Ev.,679. Miller v. Rosier, 
31 Mich., 475. Excessive damages: Boyer v. Barr, 8 
Neb., 68. Leavitt v. Cuiler, 37 Wis., 46. Sedgwick, 456. 


Phil Likes and A. W. Agee, for defendant in error, 
cited: Savings Bank v. Shaffer, 9 Neb., 1. Clough o. 
State, 7 Neb., 351. Sedgwick Damages, 148. 


MAXWELL, J. 


This action was brought in the district court of Hamil- 
ton county by the defendant in error against the plaintiff 
to recover damages for breach of promise of marriage. 
The jury returned a verdict in favor of the defendant in 
error for the sum of $1200, upon which judgment was 
rendered, The errors assigned will be considered in their 
order. 

1. That the court erred in permitting an amendment of 
the petition. In the original petition the promise is al- 
leged to have been made on the 17th of September, 1878. 
To this the defendant below among other defenses pleaded 
infancy. During the progress of the trial the court per- 
mitted an amended petition to be filed alleging new and 
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distinct promises and a ratification of the former promise 
after the defendant came of age. This, in our view, was 
a proper exercise of discretion. The subject of the action 
is a promise of marriage and a breach of the same. The 
promise if once made and relied upon would continue in 
force so long as it was treated as valid and binding by the 
parties themselves. And even if made by a party while 
under the age of legal consent, yet if renewed when he 
reaches that age, an amendment of the petition stating that 
fact is not only within the power of the court to grant, but 
in a proper case it is its duty to permit it to be made upon 
such terms as to payment of costs as may be proper. Such 
an amendment is not an abandonment of the original cause 
of action, but a recognition of the original promise, with 
allegations as to other promises of the same nature after- 
wards made affirming the first. Or the court may treat 
all the promises made as one transaction—a continuing 
agreement. There is nothing therefore in the first objection. 

2. That a new trial should have been granted for newly 
discovered evidence. One of the defenses relied upon by 
the defendant to defeat a recovery was the bad character 
of the plaiutiff. The affidavit showing the newly dis- 
covered evidence is as follows: “One Abraham Potts told 
this affiant on said last mentioned date (December 22, 1882) 
‘that the plaintiff lived with and kept house for one Peter 
Lefever for the space of three or four months, the said 
Peter Lefever being a bachelor, and that said plaintiff staid 
alone at nights with said Peter Lefever during all of said 
time; that he (Potts) had frequently been at Lefever’s 
house until 12 o’clock at night, and when he left at said 
hour he would leave the said plaintiff and the said Lefever 
alone at said house, there being no other person residing at 
said house; that this was during the winter of 1874. Af- 
fiant further says he had frequently talked with said Potts 
and was unable to learn said facts prior to or at the time 
of this trial.” Mr. Potts was a witness in the case, ac- 
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quainted with the plaintiff, and was asked in regard to the 
character of the plaintiff for chastity, and seems to have 
testified fully upon that point. From reading his testi- 
mony we infer that he was not an unwilling witness and 
not disposed to withhold any information he may have 
possessed had proper enquiries been made. The affidavit, 
even if it had been supported by that of Mr. Potts to the 
same effect, would be merely cumulative. Newly discov- 
ered evidence which is merely cumulative is not ground for 
a new trial, 

In Steinbach v. The Columbian, 2 Caines, 129, it is 
said: “It often happens that neither party knows al] the 
persons who may be acquainted with some of the circum- 
stances relating to the point in controversy. If a sugges- 
tion then of the present kind be listened to, a second, if not 
a third and a fourth trial may always be had. There may 
be many persons yet unknown to the defendants, who may 
be material witnesses in this case, and this may continue 
after a dozen trials.’ There are some exceptions to the 
rule that a new trial will not be granted for newly discov- 
ered cumulative evidence, as when the new evidence is suf- 
ficient to render clear what was before doubtful. Barker 
v. French, 18 Vt., 460. Waller v. Graves, 20 Conn., 305. 
Maxwell Pl. & Pr. (8d Ed.), 446-7, note. But the new 
evidence must be of so controlling a character that it would 
probably change the verdict. Windham v. Kendall, 7 R. 
I., 77. Levitsky v. Johnson, 35 Cal., 41. The newly dis- 
covered evidence in this case fails to come within the above 
rule. There was no error therefore in disregarding it. 

8. That the court erred in refusing to allow the de- 
fendant to show on cross-examination of the plaintiff that 

‘since her alleged engagement to the defendant she had 
received one L. H. Short as a suitor. In the plaintiff’s 
cross-examination we find the following: 

Q. Do you know L. H. Short? 

A. Yes, sir. 

35 
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Q. Did he ever wait on you as a suitor during the time 
you claim to have been engaged to the defendant? 

A. No, sir. He did not. 

Q. He never waited on you as a suitor since that time? 

A. No, sir. Did you say during the time we were en- 
gaged ? 

Q. Any time since the 17th of December or September, 
1878, has L. H. Short waited on you as a suitor? 

Plaintiff objects on the ground that he (the defendant) 
should be confined in his examination to this’ marriage 
contract that was broken by the defendant. Objection 
sustained, to which the defendant excepted. The question 
certainly ought to have been restricted to the time the 
marriage engagement was in existence, and because it was 
not, the objection was properly sustained. 

4. Objections are made in the petition in error to some 
of the instructions, but as none were made in the motion 
for a new trial, they must be considered waived. H. & G. 
I. R. R. v. Ingalls, 15 Neb., 123. Cleveland Paper Co. v. 
Banks, 15 Neb., 23. 

5. That the verdict is excessive. An action for breach 
of promise, though in form ex contractu, yet from the na- 
ture of the case, it being impossible to fix any definite rule 
or measure of damages as the result of the injury, the jury 
are permitted to take into consideration all the circum- 

"stances of each particular case, and render such verdict as 
seems to be just. 

In Southard v. Rexford, 6 Cow., 254, which this case 
somewhat resembles, it is said (page 261): ‘“ They (damages) 
rest in the sound discretion of the jury under the circum- 
stances of each particular case.” And the court will not 
disturb the verdict. unless it is apparent that the jury was . 
influenced by passion, prejudice, or an improper motive. 
‘The defendant seems to have known the plaintiff almost 
from childhood; resided less than three miles from her 
residence; was her recognized suitor for years, and time 
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and again made solemn promises of marriage to her, as she 
testifies, which substantially he is compelled to admit on 
cross-examination. Afterwards he married another, and 
as a defense to an action for breach of promise to the 
plaintiff, attempts as an excuse for his conduct to justify 
himself by breaking down her character for chastity. In 
this he failed, but it placed him in no enviable light before 
either the court or jury. And in view of all the circum- 
stances of the case, the verdict does not seem to be ex- 
cessive. There is no error in the record, and the judgment 
is affirmed. 


JUDGMENT AFFIRMED, 


Tue other judges concur. 


Prrer WILCH, APPELLANT, V. G. W. PHELPS AND 
Ow1pA PHELPS, APPELLANTS. 


1. Res Adjudicata: PRECISE QUESTION INVOLVED. A judg- 
ment of a court of competent jurisdiction, upon a question di- 
rectly involved in one suit, is conclusive as to that question in 
another suit between the same parties; but to this operation of 
the judgment, it must appear either upon the face of the record, 
or be shown by extrinsic evidence, that the precise question was 
raised and determined in the former suit. If there be any un- 
certainty on this head in the record, the whole subject matter of 

: the action will be at large and open to a new contention unless. 
this uncertainty be removed by extrinsic evidence showing the 
precise point involved and determined. Russell v. Place, 94 U. 
8. Rep., 606. 


2 The Evidence in this case, Held, Not to establish a defense to- 
the note and mortgage sued on, and that the findings and judg- 
mentof the district court are clearly wrong. 


8. Finding and judgment for the plaintiff in this court. 


516 SUPREME COURT OF NEBRASKA, 


Wilch y. Phelps. 


Apprat from Colfax county district court. Tried be- 
low before Post, J. 


J. W. Brown and N. H. Bell, for appellant. 
C. J. Phelps, for appellees. 
Coss, Cu. J. 


This action was commenced in the district court of Col- 
fax county for the purpose of foreclosing a mortgage exe- 
cuted on real estate in said county by the defendants to the 
plaintiff. The petition was in the usual form, setting up 
the execution of a promissory note by the defendant, G. 
W. Phelps, to the plaintiff for the sum of four hundred 
dollars, with interest at the rate of ten per cent per annum, 
payable six months after the date thereof, April 5, 1880. 
Also a mortgage on the real estate therein described to 
secure the said note executed by the defendants, husband 
and wife. 

The answer of the defendants consisted of: 1. A general 
denial ; 2. Of a defense in the following words: “That in 
an action commenced in the county court of said Colfax 
county by plaintiff against the defendant, G. W. Phelps, 
and by the plaintiff appealed to the district court of said 
county the note described in the petition herein, and the 
consideration thereof, together with the question of legality 
of the consideration and validity of the note, were put in 
issue, and on the 7th day of October, 1881, the defendant, 
G. W. Phelps, recovered a judgment against the plaintiff 
in said district court of Colfax county in said action for 
the sum of $600, and on the merits, and that said judg- 
ment is unreversed and in full force.” Also of a third, 
fourth, and fifth defense. In the third defense is set up 
the purchase by the defendant, G. W. Phelps, from the 
plaintiff, of a certain brick machine, a pretended patent 
right to use the same, a certain amount of clay of the value 
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of $77.00, one horse-power of the value of $60.00, and 
a certain lot of wood of the value of $36.00. That at that 
time it was agreed by and between plaintiff and defendant 
that defendant should pay for said clay, horse-power, and 
wood the sum of $173.00, and for said brick machine the 
sum of $275.00, and for the right to use said machine 
under said pretended patent in said Colfax county the sum 
of $752.00. That defendant paid plaintiff the sum of 
$253.00 on the 8th day of April, 1880, and on the 15th 
day of April, 1880, the sum of $22.00. Also, on the 26th 
day of the same month executed the note described in 
plaintiff’s petition herein, together with certain other notes 
—one for $200.00, due ten days after date, and one for 
$400.00, due six months after the date thereof. That on 
the 25th day of May, 1880, defendant paid plaintiff on said 
claim the sum of $70.00, and on the 17th day of June, 
1880, the sum of $210.00 That said payments were made 
and said notes were given for no other consideration than 
for said clay, horse-power, and wood, of the value agreed 
upon of $173.00. The balance of $1,027.00 being for and 
in consideration only for said patent machine and the right , 
to use the same.under said pretended patent right in the 
manufacture of bricks in said county of Colfax. Said pat- 
ent was void for want of novelty, and was no improvement 
whatever on former methods of manufacturing bricks, and 
was of no value whatever, and defendant has received no 
consideration whatever for said amount of $1,027.00 as 
aforesaid provided by defendant, of which said note is a 
art. 
- The fourth defense differs from the third only in that it 
charges the plaintiff with having represented to the de- 
fendant that he was possessed of a certain patent right for 
an improved machine and process of making bricks, that 
the said plaintiff for the purpose of inducing the defend- 
ant to purchase said property and said pretended patent 
right falsely and fraudulently represented to defendant 
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that it was a new, valuable, and useful improvement in the 
manufacture of bricks of great value, and defendant rely- 
ing upon said representations so made to him by the plain- 
tiff, purchased said right to use said machine under said pre- 
tended patent, together with a machine constructed under 
said pretended patent, ete. * * * That said plaintiff made 
said false representations knowing them to be false, whereby 
defendant has been greatly damaged, in this, that relying 
upon the said representations of the plaintiff he proceeded 
to mold with said machine, and did properly set in kiln 
about 200,000 bricks, and at great expense burned said 
bricks, and did all things necessary to fully test said ma- 
chine and process, and that the bricks so made by said 
machine and process were, through no fault of the defend- 
ant, practically of no value, and that good, merchantable 
brick could not be made by and with said machine and 
process, as plaintiff well knew. 

The fifth defense is the same as the fourth, except that 
in it the defendant alleges that the plaintiff warranted that 
said patent process and machine would manufacture and 
produce a better quality of bricks than could be produced 
by the former and usual methods of manufacturing bricks, 
and much better bricks out of the clay then on defendant's 
brick yard than those which defendant had made or could 
make by hand, with breach, etc. The reply consisted of a 
‘general denial. ‘There was a trial to the court, a finding, 
and judgment for the defendants, and the cause brought to 
this court on appeal. — 

Upon a careful consideration of the point involved I am 
satisfied that the facts set up in the answer as the second 
defense fail to constitute a defense to the plaintiff’s action. 
The defendants in said second defense say that “in an 
action commenced in the county court: of said Colfax 
county by plaintiff against the defendant, G. W. Phelps, 
and by the plaintiff appealed to the district court of said 
county, the note described in the petition herein, and the 
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consideration thereof, together with the question of the 
legality of the consideration, and legality of the note, were 
put in issue, and on the 7th day of October, 1881, the de- 
fendant, G. W. Phelps, recovered a judgment against the 
plaintiff in said district court of Colfax county in said 
action for the sum of $600, and on the merits,” etc. This 
falls far short of an averment that the legality of said note, 
and of the consideration thereof, was necessarily and in 
fact considered and adjudicated upon in the decision of said 
cause and the rendition of said judgment. It is obvious 
that there were other matters involved in the suit sought 
to be set up in the pleading; otherwise how could a judg- 
ment for $600 have been rendered for either party, and 
while the merits of the note sued on may have been con- 
sidered by the court, yet such a conclusion does not neces- 
sarily arise from the facts pleaded. A judgment may have 
been rendered on the merits in the case without touching 
upon the merits of a note the legality of which had been 
put in issue in the case. Such not only might be the case, 
but such no doubt was the case in that of the record plead 
in estoppel here. 

In examining said record it appears that the answer in 
that case contained the same defenses as the answer in the 
case which I am now considering, with one additional one, 
to-wit: a plea under chapter 66 of the Compiled Statutes, 
setting up the failure on the part of the plaintiff before 
offering to sell the said patent right to submit to the pro- 
bate judge of the proper county for his examination the 
letters patent or a duly authenticated copy thereof, and his 
authority to sell or barter the right so patented, ete. 

This court cannot close its eyes to the fact that the orig- 
inal answer in the case now under consideration contained, 
as defendant’s second ground of defense, a plea of the 
statute as contained in the chapter above stated, that a 
demurrer thereto was overruled and a judgment entered 
thereon by the same court which tried the cause shown by 
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the record here pleaded, nor that the cause having been 
brought to this court on error the said statute was declared 
to be in conflict with the constitution of the United States 
and void. Wilch v. Phelps, 14 Neb., 134. It must there- 
fore be inferred that the decision of the case contained in 
the record pleaded was made on the said statute and not 
on the merits of the said note, and of the consideration 
upon which the same was made and delivered, aside from 
and disconnected with the consideration of the said statute. 
See Russell v, Place, 94 U. S. Rep., 606. 

It may well be doubted whether under our exceedingly 
liberal system of pleading there was any defense to the 
note and mortgage sued on, contained in the facts stated 
in the answer. The third defense alleges the patent right 
to be void for want of novelty, that it was no improve- 
ment whatever on former methods of manufacturing bricks, 
and was of no value whatever. But it fails to allege that 
the machine constructed under said patent (which was also 
a part of the consideration of the note and mortgage as 
expressed in the former part of the said count) was of no 
value. So without stopping to enquire whether it was 
competent for the defendant to dissect the notes, and take 
out the value of the clay, horse-power, and wood, and 
plead a want of consideration for the balance, in any event 
that process must be held to be incomplete while the value 
of the brick machine as a piece of machinery is unas- 
sailed. It is fairly deducible from the evidence that the 
machine in question was a press for the manufacture of 
pressed brick, and that the improvement claimed to be 
patented was in the method of treating the clay before 
putting it into the press. Pressed brick are a well-known 
article of commerce, and a press for their manufacture is 
prima facie valuable, whatever may be said of any pecu- 
liar method of preparing the clay before subjecting it to 
the press. 

As has been seen, the fourth and fifth defenses differ 
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from the third chiefly in that in the fourth defense it is 
alleged that the plaintiff for the purpose of inducing the 
defendant to buy “said property and said pretended patent 
right falsely and fraudulently represented to defendant 
that it was a new, valuable, and useful improvement in 
the manufacturing of bricks, and of great value,” etc. 
And in the fifth it is alleged, “that for the purpose of in- 
ducing defendant to purchase said property and said patent 
right plaintiff warranted that said patent process and ma- 
chine would manufacture and produce a better quality of 
bricks than could be made by the former and usual meth- ~ 
ods of manufacturing bricks, and much better bricks out 
of the clay there on defendant’s brick yard than those de- 
fendant had made or could make by hand,” etc. 

There is a sharp conflict of evidence between the plain- 
tiff and defendant, but taking the testimony of the de- 
fendant as true, which we must, the court below having 
found in his favor, what does it prove.as a breach of war- 
ranty, or failure on the part of the patented machine to 
come up to the warranted quality? I think nothing. He 
produces.a printed circular as having been given him by 
the plaintiff, and which was received in evidence on the 
part of the defendant. From it I extract the following: 
“This is the greatest labor-saving machine now in use. 
Five men and two boys, in a day’s work of ten hours, can 
take the dirt from the bank and make and place in the 
kiln 8,000 superior pressed brick; with horse or team 
(steam) power 12,000.” There was some other evidence 
of statements made by plaintiff to defendant that the ma- 
chine would make better bricks than those made by de- 
fendant by the old process. There was no evidence as to 
the number of bricks which in fact could be made and 
placed in kiln by five men and two boys either with or 
without horse or steam power. Nor was there any evi- 
dence tending to show a breach of warranty in that re- 
spect. There was evidence that the defendant made three 
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kilns of brick by the use of the said machine; that they 
were all, or mostly inferior bricks. But I do not think 
that their inferiority is to any considerable extent traced 
to any defect in the machine, or the method of their mold- 
ing, but to the manner in which they were burned in the 
kiln. There is some evidence to the effect that in setting 
the bricks in the kiln the defendant followed the advice of 
the plaintiff as to the manner of doing so; but so far as 
appears from the evidence or pleadings, such advice was 
given without consideration, and evidence of it ought not 
to have been received on the trial. 

There was no evidence in support of the allegation of 
the defendant’s answer, that the said patent was void for 
want of novelty, and but very little to impeach the said 
machine as a first-class brick pressing machine. 

Keeping fully in view the law so often announced by 
this court, that the findings and judgment of a trial court 
would not be reversed on the evidence unless clearly wrong, 
I am of the opinion that no sufficient defense to the note 
and mortgage was established by the evidence. 

The finding and judgment of the district court are there- 
fore reversed. There is a findings by this court for the 
plaintiff for the amount of the note and interest according 
to the face thereof, but without attorneys’ fees, and a de- 
cree of foreclosure and sale will be entered in this court 
accordingly, 


DECREE ACCORDINGLY, 


Ress, J., having been of counsel, took no part in the 
hearing. 
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Henry NEWMAN, APPELLANT, Vv. GEORGE MUELLER 
ET AL., APPELLEES, 


1. Practice: SETTING ASIDE FINDING. To justify an interference 
by this court with the finding of a court on the verdict of a jury, 
the preponderance of evidence (against such finding) must be 
clear, obvious, and decided. Fried v. Remington, 5 Neb., 525, 
and many subsequent cases. 


2. : . The above rule applies as well to cases brought 
to this court by appeal, as to those brought on error. 


3 Estoppel in Pais. Where one by his own words or conduct 
willfully causes another to believe in a certain state of things, 
and induces him to act on that belief, so as to alter his own pre- 
vious position, the former is concluded from averring against the 
latter a different state of things, as existing at the same time, 
Grani v. Cropsey, 8 Neb., 205. 


APPEAL from the district court of Hamilton county. 
Heard below before Norvat, J. 


Austin J. Rittenhouse, for appellant. 


Hainer & Kellogg, for appellees, 
Coss, Ca. J. 


This action was commenced in the court below for the 
purpose of foreclosing a mortgage on real estate executed by 
the defendants, George Mueller and Sophia Mueller, to one 
John Raben, who, after maturity, sold, assigned, and de- 
livered the same, together with the note, to secure which 
the said mortgage was given to the plaintiff. The defend- 
ant, Fred. Funke, was made a defendant for the reason 
that he was the holder of a subsequent mortgage on the 
same property. The principal defendants made answer in 
the said cause, setting up the payment in full of the said 
note and mortgage before the assignment thereof to the 
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plaintiff. The defendant, Fred. Funke, made his sepa- 
rate answer in said action, in which, after certain admis- 
sions and denials and a plea of payment by the defendant, 
George Mueller, to the said John Raben, while said note 
and mortgage were owned and held by him, and the set- 
ting up of certain notes and a mortgage executed by the 
said George Mueller and Sophia Mueller upon and cover- 
ing the same premises as those described in plaintiffs mort- 
gage, the said answer proceeds as follows: “That at the 
time of the execution and delivery of the notes and mort- 
gage herein declared upon by this defendant, the said John 
Raben, the then owner and holder of the note declared 
upon by said plaintiff, and also the said defendant, George 
Mueller, then and there for the purpose of inducing this 
defendant to accept notes and a mortgage of the defendants, 
Muellers, in settlement and satisfaction of a certain account 
for the sum of $470.20, then due from defendant George 
Mueller to this defendant, and for the purpose of prevent- 
ing this defendant from bringing suit upon said account, 
and attaching the remainder of the property of said defend- 
ant Mueller, which this defendant was about to do, did 
then and there represent to this defendant that said mort- 
gage and note declared upon by the said plaintiff was fully 
paid except the sum of $95.00 then due thereon, and that 
said balance of $95.00 would be paid within ten days there- 
after by said defendant Mueller, out of the proceeds of the- 
daily sales of a saloon then operated and kept by said de- 
fendant, George Mueller. That upon said representations 
and believing the same and relying thereon, this defend- 
ant did forbear to bring suit on his said account, and did 
settle the same and accepted said notes and mortgage by 
him declared upon, in satisfaction and settlement of the 
same, and that within ten days thereafter said balance of 
$95.00 was paid to said John Raben, and on said note and 
mortgage declared upon by the plaintiff was then and 
thereby fully paid and discharged as to this defendant.” 
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The cause was tried to the court on the above two issues 
—1, On the plea of payment set up by the Muellers, and 
2, On the estoppel pleaded by the defendant Funke. On 
the first issue, the court found for the plaintiff; but on the 
second, the finding was in favor of the defendant Funke, 
and it is upon the latter finding and the judgment ren- 
dered thereon that the cause is brought to this court by 
appeal. : 

Appellant, in his brief, very fairly presents the question 
involved in the following language: “The question in- 
volves two propositions. First, Did John Raben make 
the statements attributed to him by Funke? Second, If 
he did, did they as a matter of law operate as an estoppel ?” 

Under the head of the first inquiry counsel desire to re- 
open the question as to what effect is to be given in this. 
court to the findings of matters of fact by a trial court 
in cases brought to this court by appeal, in contradistinc- 
tion to those brought up on error. 

It is conceded by appellant that this court has often held,. 
in effect, as it did in terms in the case of Fried v. Reming- 
ton, 5 Neb., 525, that “to justify an interference by this 
court with the finding of a court, or the verdict of a jury, 
the preponderance of evidence must be clear, obvious, and 
decided,” etc., and it is conceded as the doctrine of this 
court that the above rule applies as well to appeal as to. 
error cases; but weare urged to reconsider our position on 
that question. While counsel urge us to enter upon this, 
a work of considerable magnitude, he does not cite us toa 
single authority to cast a doubt upon the soundness of the- 
the rule of law above stated, nor to its application to ap- 
peal cases. But even were we disposed to enter upon a re- 
consideration of such position, this case affords us no oppor~ 
tunity for so doing. For upon a careful examination of 
the testimony I find “a clear, obvious, and decided” pro- 
ponderance of evidence in favor of the finding of the court.. 
There is scarcely a conflict in the testimony of Otto Funke 
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Mueller, and Jones, to the effect that before the making of 
the mortgage by Mueller and wife to Fred. Funke there 
was a figuring up and an examination of memoranda to 
ascertain the amount then remaining due, owing, and un- 
. paid on the first mortgage on the property from Mueller 
and wife to John Raben, and that after some contention 
over a difference of ten dollars it was finally admitted and 
agreed by John Raben, the then owner and holder of the 
first note and mortgage, that there was then remaining un- 
paid thereon the sum of ninety-five dollars and no more. 
Mueller and Jones agree in their testimony that this sum 
was afterwards paid. It is true that Mr. Raben, in the 
main, denies the said figuring up and admission on his 
part of the amount due on the said note and mortgage. 
But a careful perusal of his testimony can not fail- to con- 
vince any one that he himself was not very confident of 
the accuracy of his own memory of the events of that occa- 
sion, And no one could reasonably be expected to believe 
Mr. Raben’s doubting and negative statement in prefer- 
ence to the clear and positive statements of Funke and 
Mueller, corroborated, in most respects, by the testimony of 
Jones, Again, it is a strong corroborating circumstance of 
the truth of General Funke’s testimony that it is consist- 
ent with his acts immediately thereafter. It was his inten- 
tion to attach thesaloon property and close up the business 
of Mueller, but immediately after the interview in question, 
he abandoned that intention, and took thesecond mortgage 
on the house and lot. Would he have done this upon the 
vague and meaningless assurance which Raben admits that 
he made to him, to-wit: “I told him I had made an ar- 
rangement by which they (Mueller and Jones) were going 
to turn over all the money they could possibly spare, and 
I thought if they would do that way and keep at that way 
of paying it over that way; and I says ‘If they keep on 
like they have been the last week or so I will release as 
soon as they pay my mortgage off I will cancel it and that 
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will let yours come in?’” Most certainly no business man. 
would. 

On the second proposition, to-wit: Did the statements- 
made by John Raben, as attributed to him by Funke in. 
his answer, and the testimony of General Funke, the- 
agent, at the trial, operateas an estoppel? I think they did.. 
It is not deemed necessary to enter into a discussion of the 
doctrine of estoppel, nor to go out of our own court far 
authority on this question. In the case of Grant v. Crop- 
sey, 8 Neb., 205, this court, by Judge Laks, say: “The- 
rule has been long and firmly established, that where one 
by his words or conduct willfully causes another to believe: 
in a certain state of things, and induces him to act on that 
belief, soas to alter his own previous position, the former 
is concluded from averring against the latter a different. 
state of things as existing at the same time,” citing Pick- 
ard v. Sears, 33 Eng. Com. Law R., 257. Davis v. 
Handy, 37 N. H., 65. Merchants Bank v. Rudolf et al. 
5 Neb., 527. We have above seen, when examining the 
first point, that Raben, the then owner and holder of the 
first mortgage, by his words induced the agent of de- 
fendant Funke to believe that there was but ninety-five: 
dollars still owing on the first mortgage, and that he did it 
willfully and for the purpose of inducing said agent to. 
desist from his purpose of attaching the stock of Mueller 
and closing up his business. It is equally true, that by 
the said means the said defendant Funke was caused to. 
alter his own previous position in respect to his claim 
against the same Mueller. At that time his said claim 
consisted of a past due account which he was about to put 
in suit by attachment. He was induced by the words of 
the said Raben to change the said account into a number 
of time notes, some of them running a year before matu- 
rity. He was also induced to forego his opportunity to. 
collect his said debt by attachment. The case is thus, 
without question, brought within the rule laid down in 
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the case of Grant v. Cropsey, supra. Counsel for appellant, 
in his brief, says that ‘‘It is only upon the theory of estop- 
pel that this result could obtain, and every estoppel of this 
character involves a fraud, and fraud is never established 
upon slight and unsatisfactory testimony.” Admitting, 
for the purposes of this case, that the above is a correct 
statement of the law, I think that all of the difficulties 
suggested are fairly and fully met in this case. I under- 
stand the decision of the district court to be squarely put 
upon the ground of estoppel, and it is upon that ground 
that this court approves it. There can be no reasonable 
doubt, I think, that were the plaintiff to succeed in collect- 
ing the amount of his claim out of the mortgaged prop- 
erty ahead of the claim of defendant Funke, then his 
grantor would have perpetrated a fraud upon Funke by 
means of the said representations, and the proof of such 
fraud would rest on no slight or unsatisfactory testimony. 

The cases cited by counsel to the point that: “The law 
does not permit the title to rest in parol, nor does it allow 
anything which is evidenced by deeds to be changed on 
parol testimony of promises, agreements, or understand- 
ings,” are from the courts of states where it is held to be 
the law that the title to real property passes to a mort- 
gagee, and hence have no application here where there is 
no question of title involved. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 
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Tae SycaMoRE MarsoH HARVESTER CoMPANY, PLAIN- 
TIFF IN ERROR, V. JOSEPH GRUNDRAD, DEFENDANT IN 
ERROR. 


1. Trial: VERDICT. Questions of fact, and upon conflicting testi- 
mony, are to be decided by the trial jury, and a verdict will not 
be set aside on the ground of a want of sufficient evidence to 

* support it unless the want is so great as to show that the verdict 
is manifestly wrong. 


2. Wendor and Vendee: ReEsciss1on. When, by the termsof a 
contract of sale of an article of personal property, the property 
is to be returned to the vendor, if not satisfactory to the vendee, 
the refusal by the vendor to receive the property will relieve the 
vendee from the necessity of returning it before he can rescind 
the contract. Such refusal being a waiver of the vendor's right 
to a return thereof. : 


3. The evidence examined and found sufficient to sustain the 
verdict. 


Error to the district court for Colfax county. Tried 
below before Post, J. 


C. J. Phelps, for plaintiff in error. 
E. F. Gray, for defendant in error, 


REEsE, J. 


This action was brought to recover the purchase price 
of a Marsh harvester which the plaintiff alleges it sold 
to the defendant in error on the 16th day of July, 1880, 
for the agreed price of $260, and for which the defendant 
in error agreed to execute and deliver to the plaintiff his 
promissory notes, in amounts and payable as follows: 
$86.67 on the first day of January, 1881; $86.67 on the 
first day of January, 1882, and $86.66 on the first day of 
January, 1883. That said harvester was delivered to the 
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defendant, who received it, but refused to execute the notes 
according to his contract. 

The defendant in his answer pleads several defenses, 
which for convenience may be condensed into the allega- 
tions that he purchased the harvester referred to of the 

- plaintiff, but that the purchase was a conditional one; that 
the plaintiff warranted the harvester to be a good har- 
vester, and do good work, and that it was mutually agreed 
between them that. the defendant should pay $15 freight 
on the harvester and take it to his farm and use it in his 
harvesting that year, and if the harvester worked well 
and proved to be a good machine, he would keep it and 
execute his notes for the purchase price. But if the har- 
vester failed to do good work.it was to be returned to the 
plaintiff and the contract should beat an end. That under 
this agreement he took possession of the harvester and 
gave it a thorough trial, and it could not be made to work. 
That he notified the agent of the plaintiff of that fact, and 
he went to the farm of the defendant and tried to make it 
do good work as it was agreed it should do, but that the 
plaintiff’s agent failed to succeed. That the harvester was 
not a good machine and could not be made to do good 
work, and that the defendant offered to return it to the 
plaintiff, who refused to accept it, but that defendant has. 
at all times been willing and ready to return the same 
but plaintiff has refused to permit the same to be done. 
These allegations being denied by the plaintiff, the cause 
was tried to a jury upon the issues thus formed, who re- 
turned a verdict for the defendant. Plaintiff brings the 
cause into this court by petition in error. 

A large number of alleged errors are assigned in the 
petition in error, upon which it is claimed the decision of — 
the district court in refusing a new trial should be reviewed. 
But as nearly all of them are based upon the rulings of the 
‘court in admitting and rejecting evidence, none of which 
seem to be relied on in the plaintiff’s brief, we will dismiss 
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‘that class of objections by saying that we have examined 
each one and carefully read all the evidence and have found 
none which could be in the least prejudicial to the plain- 
tiff, and in fact we have failed to _ any which seem to 
have been erroneous. 

The only points relied upon by the brief of the plaintiff 
are—Ist. “That the warranty given by plaintiff was such 
and such only as was printed upon the circular given by 
Bohman (the agent) to defendant, and that Bohman had 
no right to, nor did he make any other warranty;” 2d. 
“That there was no compliance on the part of Grundrad 
with the requirements of the law to enable him to avoid 
paying for the machine;” and 3d. “That the errors alleged 
in the motion for a new trial are well taken.” 

Upon the first point we find a direct and sharp conflict 
in the testimony. It is claimed on the part of plaintiff 
that the harvester was sold upon a printed warranty which 
was delivered to the defendant, while on the part of the 
defense it is as strenuously claimed that no printed war- 
ranty was made or given to the defendant, but that the con- 
tract was entirely verbal. The printed warranty which 
Bohman, the plaintiff’s agent, testifies he gave the defend- 
ant, and which he says he signed, was not introduced in 
evidence, nor does it appear that any effort was made to 
procure it. However, another one was introduced and re- 
ceived in evidence, which Bohman testified was similar to 
the one given. A part of the examination in chief of Boh- 
man is as follows: 

Q. Now you may go on and tell the court and jury al] 
* you know about that trade and the conversation and talk 
you and he had together that day, all about it from the 
first to the last. 

‘A. I have forgot a good deal of the conversation, but 
on the day I first talked to him he called on me after I 
had come home from the country. He had been looking 
at a machine in my yard, and wanted to know my price. I 
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asked him $265 and freight, in all $275. He wanted to 
get it to use during harvest and not to settle for it till after 
harvest. I told him he could not buy on any terms except 
on the company’s warranty. I had blank orders and war- 
ranties attached. I took one of the blank orders and tore 
off the warranty part and gave it to him and told him to 
go and get somebody to read it for him. 

Q. You say you tore the warranty off? _ 

A. Yes, the warranty was torn off from a blank order, 


ef which I had a large number in my possession. 
* * * * * * * * * 


Q. Now you may go on with your story about your 
conversation with the defendant when you sold him this 
machine in question. 
| A. I signed the warrauty that was given tothe defend- 
laut that was similar to this one. I had a conversation 
swith the defendant about it and explained to him the war- 
wanty. , 
| Q. Who was present, if anybody, at the time you was 
having this conversation with him about the warranty? — 
A. John Kovar was present at the time, and perhaps 
others. Frank Adofske was present with him when I and 
the first talked it over. The first note was made payable 
the first of January following. He first came to my place 
about four o’clock in the afternoon, then I tore off the war- 
ranty, as I have said, and he went away with it and stayed 
away probably over half an hour, and then came back and 
‘wanted to buy a machine on his own terms; that is, to use 
it during the season and then if he liked it to pay for it 
then. I told him that I had not much interest in it, and 
that I could not sell on any terms but on the warranty of 
the Sycamore Marsh Harvester Co. He took the warranty 
and went away again, and when he came back he had some 
one with him; I am not certain who it was, whether it 
was his wife or boy, and he said it was then getting late 
and he would not take the machine then, but that he would 
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come back the next morning and get the machine. Hel 
came back the next morning and got the machine. 

Upon cross-examination this witness testified that he first, 
gave the defendant the warranty and order on one piece ofl 
paper, and defendant refused to sign the order for the ma-' 
chine, when he tore off the warranty part and gave it to the 
defendant that he might get some one toexplain it to him,, 
but that the sale was not made until in the evening when: 
defendant drove along with his wagon starting for home. 
The witness Kovar, referred to by Bohman, testified thati 
he was not present when Bohman and defendant were talk-. 
ing about the price and terms of the harvester, but that hey 
saw Bohman hand him a piece of paper which was the 
printed warranty referred to. Upon this point the testi- 
mony of the defendant, his wife, and John Pollok was: 
given by the defense. The testimony of defendant was as! 
follows: 

Q. What time of the day did you first see Bohman: 
about it? 

A. About two o’clock in the afternoon. 

Q. Where did you see Bohman about it? 

A. About his office. 

Q. Just state what was said between you and Bohmar 
at that time, at his office. Just tel! it all. 

A. I spoke to him about buying a machine, and Boh- 
man asked me $315 for the machine; I said that I could, 
not give it, that I could buy one in David City for $275; 
and he said he could not give the machine for those figures, 
but he would let the machine go for $285, and I turned: 
and walked off, and I attended to the balance of my busi- 
ness in town, and went home. 

Q. In the first conversation at two or three o’clock, 
was there anything said between you and Bohman about 
your signing an order for the machine? 

A. There was not. 

Q. Was there anything said after that time about a. 
warranty ? 
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A. There was not. 

Q. Did you see Bohman again that night before you 
went home? 

A. Idid. I saw him again when I was going home. 
He stepped out in the street. 

Q. When you were going home, how did you go; did 
you drive a team, or how? 

A. I drove my team. 

Q. Who was with you? 

A. My wife, and my neighbor Pollok. 

Q. Where was it that Bohman come to you? In the 
street, or where was it? 

A. When I was going past his office, he stepped out 
and held up his hand—this way. 

Q. When Bohman came out, did you get out of the 
wagon or stay in the wagon and talk with him? 

A. I stayed in the wagon. 

Q,. What then was said between you and Bohman 
about the machine? 

A. Bohman asked me about what I thought about the 
machine. And I told himif he would let me take the 
machine through the whole harvest, and guarantee that it 
would do good work, that I would give him $275. 

Q. Did you say anything else about what was to be 
done at the end of the harvest? 

A. I said if the machine will do good work through 
harvest I will give you the notes after harvest. 

Q. If the machine did not do good work through the 
whole harvest, then what? 

A. Then he would have to take the machine back, that 
Iwould not have any use for it, and Bohman agreed to 
that. 

Q. At that time, did Bohman want you to take a 
printed or written warranty? That is when you was in 
the wagon? 

A. I did not receive anything, and there was nothing 


JULY TERM, 1884. 538 


Sycamore Co. v. Grundrad. 


offered to me. I was making a verbal agreement with 
him. 

Q. State ifat any time that day if you took from Boh- 
man a printed or written warranty for the machine? 

A. Idid not. 

The testimony of Mrs Grundrad upon this point was a3 
follows: 

Q. Were you with your husband when he made the 
bargain about the machine in question? 

A. Yes. 

Q. What was you doing at that time when the bar- 
gain was made? 

A. I was sitting in the wagon. 

Q. What was your husband doing ? 

A. He was sitting in the wagon, and Bohman came up 
and stopped us. 

Q. Was there anybody else in the wagon? 

A. Yes; Mr. Pollok. 

Q. What did your husband and Mr. Bohman gay then ? 

A. Bohman asked him whether he wasn’t going to 
buy that machine from him. 

Q. What did your husband say? 

A. He said that if he would let him have the machine 
on those conditions (there were several things spoken about) 
that he was going to take it. 

Q. What conditions were spoken about ? 

A. My husband made an agreement with him that if 
the machine did good work through the harvest, that he 
would take the machine, and if the machine did not do 
good work, he was going to take the machine back, . 

Q. What did Bohman say to that? 

A. He said that he would guarantee that the machine 
would do good work and if not that he would take it back. 

The testimony of John Pollok upon this point, after 
stating that he was in the wagon with the defendant and 
his wife at the time referred to, is as follows: 


586 SUPREME COURT OF NEBRASKA, 


Sycamore Co. v. Grundrad. 


Q. What did Bohman say, and what did Grundrad say? 
Tell it all. 

A. Grundrad told him he would take the machine if it 
would do good work through harvest, and he would give 
him the notes after harvest. 

Q. Ifit did not do good work through the harvest, 
what then, what was said about that? 

A. Ifit did’nt do good work he would take it back. 

Q. What did Bohman say to that? 

A. He consented to that. 

From the foregoing testimony it must be apparent to 
any one that the question as to whether the contract of 
warranty was in writing or verbal was properly left to the 
jury to determine; and that their verdict which must have 
found that it was verbal was sustained by sufficient evi- 
dence, and cannot for that reason be questioned. Indeed, 
it seems to us that they could not well have found other- 
wise, for by the testimony of Bohman himself, it is quite 
clear that if he did deliver the warranty to defendant as he 
testifies, yet it was not in pursuance of or a part of the 
contract, for he does not claim that the agreement was then 
made. It was simply given to defendant as an induce- 
ment to him to purchase on Bohman’s terms, with a re- 
quest that it be submitted to others for explanation, ete. 
The question of the authority of Bohman to make such a 
contract is not particularly important here, for if he made 
it, the plaintiff—as between it and Grundrad—is bound 
by it, if made within the apparent authority of the agent, 
whatever it might have been. 

The next proposition submitted by the plaintiff in error, 
that there was no compliance on the part of Grundrad with 
the requirements of the law to enable him to avoid paying 
for the machine, is answered fully by the evidence in the 
case. The testimony shows that he offered and desired to 
return the harvester to Bohman, at Schuyler, but that he 
was informed that it would not be received if brought, and 
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that since said offer and refusal, the harvester has stood un- 
used on his premises, subject to the ownership of the plain- 
tiff. It would be a needless trouble to return the machine 
_after such a waiver by the party entitled to the return. 
The law does not require it. Padden v. Marsh, 34 Iowa, 
522. 12 Wheaton, 192. 1 Parsons on Contracts (5 ed.), 
593. 
Another point is presented by the petition in error and 
motion for a new trial which is perhaps covered by the 
third assignment in the brief of plaintiff, and that is, that the 
verdict of the jury “is against the clear weight of evi- 
dence and is not snstained by the same.” In the exami- 
nation of this question it must not be forgotten that the 
jury are the judges of questions of fact, and that a ver- 
dict will not be set aside as against the weight of evidence 
unless clearly wrong. Such has been the uniform holding 
of this court. Jones v. Edward, 1 Neb., 170. Brown v. 
Hurst, 3 Neb., 356. Palmer v. The People, 4 Neb., 76. 
Seymour v. Street, 5 Neb., 89. Blackburn v. Ostrander, 
Id., 219. Storms v. Eaton, Id., 459. Johnson v. Phifer, 
6 Neb., 401. Cook v. Powell, 7 Neb., 284. Roberts v. 
Swearingen, 8 Neb., 372. A. & N. R. BR. Co. v. Jones, 
9 Neb. 71. Huff v. Nims, 11 Neb., 363. O'Leary v. 
Iskey, 12 Neb., 188. Prescott v. Jones, 13 Neb., 534. 
Converse v. Meyer, 14 Neb., 190. The conclusion of the 
jury that the contract of warranty rested in parol, as 
claimed by the defendant, being sustained by sufficient 
proof, we are next to enquire whether or not there is suffi- 
cient proof of the breach of that warranty to sustain the find- 
ing of the jury. The proof shows that when the machine 
was set up by Bohman, at the house of defendant, ready for 
cutting grain, the horses of defendant, when hitched to it 
and starting for the field, became frightened and ran, break- 
ing and injuring the harvester. Asto who was to blame for 
this, if any one, the testimony is conflicting. The defend- 


ant was sitting in the driver’s seat and started the team. 
| 
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He claims that after he started, Bohman, without his 
knowledge, threw the machinery “in gear” and thus 
frightened his horses, which caused them to run and break 
the harvester. Bohman claims that the horses first started 
to run, and by the rapid movement and jolting of the 
harvester it was thrown in gear by its own action. While 
we conclude this is not a material inquiry, as the machine 
was afterwards fully repaired, yet we cannot refrain from 
noticing the conflict in the testimony as to how far the 
horses ran. On the part of plaintiff, Bohman testified 
they ran “about a quarter of a mile,’ he thinks, and 
Kovar says they ran “about the distance of half a mile, 
or something like that,” and on the part of the defense 
the defendant testified that they ran “from 35 to 40 steps.” 
We will not try to harmonize this testimony. The har- 
vester was considerably injured by this accident, some of 
the parts being broken so that it was necessary to replace 
them with others. But they were replaced, the repairs 
were paid for by the defendant, and afterwards, when the 
harvester was put to use in the field by Bohman and 
others, it was said by him to be as good as hefore, and 
worked as well as if nothing had occurred. The machine 
having been fully repaired at the expense of the defend- 
ant, so that its parts upon trial worked as well as before 
the injury, and no other or further injury having been 
shown, we think the fact of the accident may properly be 
dismissed without further notice. As to the subsequent 
failure of the harvester to work, there is not so much 
conflict in the testimony. Many parts of the machinery 
failed, the material of which they were made was, in some 
instances, proven to be defective. The witnesses testified 
that it would not work, and could not be made to work. 
It is true, that after the binding attachment had entirely 
failed, another was substituted for it, but the testimony 
shows that before ordering the new part the agent was no- 
tified by the defendant not to get it as he would not keep 
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the harvester. There was some testimony introduced 
tending to show acts of ownership over the harvester by 
the plaintiff’s agents after defendant had notified him of 
his readiness to return it, and that he would not keep it. 
These acts consisted of disposing of parts of the machinery 
to others who owned similar harvesters, and were in need 
of repairs. One witness testified to having purchased and 
removed a part of the harvester, and that he made the 
purchase of an agent of plaintiff at David City, while 
another witness testified to having received authority from 
Bohman to remove another part. Bohman denied giving 
such authority. This testimony was admitted over the 
objections of the plaintiff, but we think it was properly 
admitted. 

The testimony was conflicting on almost every material 
point in the case. The whole case seems to have been 
fairly submitted to the jury. There is no suggestion that 
the verdict was obtained by improper means, nor that it 
was the result of passion or prejudice. The district court 
did not err in overruling the motion for a new trial, and 
its judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Cuares H. WILDE, PLAINTIFF IN ERROR, V. WILLIAM 
Boupt, DEFENDANT IN ERROR. 


1. County Courts: gurispicrion. The act of February, 1881, 
increasing the jurisdiction of a justice of the peace from $100 to 
$200, did not increase the jurisdiction of a county judge, as dis- 
tinguished from the county court to the same extent. 


TRIAL: APPEARANCE. December 13th, 1881, an action 
was commenced in the county court of Cuming county for $122. 
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Summons was issued returnable on the 17th of the same month, 
and within the December term of said court. The defendant 
appeared generally and made no objection tothesummons. Held, 
That the case stood for trial at the December term, the general 
appearance waiving the defects in the summons. 


JUDGMENT ON APPEAL. On trial in the county court 
the plaintiff recovered judgment for $38.77}, when ihe defendant 
appealed to the district court, and in that court the plaintiff 
recovered judgment for $18.00, whereupon the district court re- 
fused to render judgment in favor of plaintiff for hiscosts. Held 
No error. 7 


Error to the district court for Cuming county. Tried 
below before Barnes, J. 


T. M. Franse, for plaintiff in error. 
M. McLaughlin, for defendant in error. 
Reese, J. 


On the 13th day of December, 1881, the plaintiff in er- 
ror commenced a suit in the county court in Cuming county, 
claiming the sum of $122. The bill of petition was headed 
“Petition justice jurisdiction.” A summons was issued, 
returnable the 17th day of December. On the return day 
the parties appeared, and on motion of the plaintiff the 
cause was adjourned until the 7th of the following Janu- 
ary. On the trial the plaintiff recovered a judgment for 
$38.773. From this judgment the defendant appealed to 
the district court, and on trial in that court a judgment was 
_ rendered in favor of the plaintiff for $18.00, whereupon 
the court taxed to the plaintiff his own costs, or more 
properly speaking, refused to render judgment in favor of 
plaintiff for his costs, To this action of the court the 
plaintiff excepted and brings the cause into this court for 
review. 

-At the time of the commencement of this action, justices 
of the peace had jurisdiction in actions where the amount 
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claimed did not exceed $200, this jurisdiction being given 
by the act of the 28th of February, 1881. But no act 
had at that time been passed increasing the jurisdiction of 
the county judges, aside from what might be called term 
cases, to $200. 

There are two questions presented by this record. 1st. 
Whether the act increasing the jurisdiction of justices of the 
peace to $200, passed in February, 1881, by reason of the 
provisions of section two, of chapter 20 of the Compiled 
Statutes, which provided that, “county judges in their re- 
spective counties shall have and exercise the ordinary 
powers and jurisdiction of a justice of the peace,” etc., did 
or did not increase the jurisdiction of county judges to $200; 
and 2d. If not, whether the appearance of the defendant 
before the county judge in obedience to the summons, and 
the subsequent proceedings in the case, amounted to a 
waiver of the defendant’s right to object to the cause being 
treated in all its stages as though originally cognizable 
before a justice of the peace. 

The first question must be answered in the negative. 

At the time of the enactment of section two of chapter 
twenty, above referred to, the jurisdiction of a justice of the 
peace was limited to one hundred dollars, and that amount 
was by said section adopted as the jurisdiction of the pro- 
bate(now county) judge. That being the “ordinary” juris- 
diction of such officers. By that act, section eight, it was 
provided that where the sum for which the action was 
brought exceeded one hundred dollars, the probate judge 
should issue his summons returnable on the first day of 
the next term, and the summons should be served at least 
ten days before the term at which the cause stood for trial. 
By section nine, it is provided that in replevin cases, if the 
appraised value‘of the property exceeds one hundred dol- 
lars and is less than five hundred dollars, the cause shall 
stand for trial at the next term. By section ten, if the 
amount claimed exceeds one hundred dollars, the bill of 
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particulars must be verified asa petition in the district 
court, and by section eleven, if the amount claimed exceeds 
one hundred dollars, motions and demurrers shall be al- 
lowed, and the rules of practice concerning pleading and 
process shall obtain as far as may be. By section thirteen, 
if the amount involved exceeds one hundred dollars, a 
jury may be had by either party, but the demand there- 
for must be in writing. By section sixteen it is provided 
that in cases of arrest or the attachment of property, if 
the demand exceeds one hundred dollars, the proceedings 
must conform to the proceedings in similar actions in the 
district court. This is, to our mind, sufficient evidence 
that in the passage of the act referred to, it was the in- 
tention of the legislature to make the jurisdiction of 
county judge as judge just one hundred dollars and no 
more. That in the legislative mind one hundred dol- 
Jars was the boundary line between the jurisdictions of 
the county judge and the county court. That within that 
amount the county judge should have the ordinary" powers 
and jurisdiction of a justice of the peace. Beyond or above 
that amount the power and jurisdiction should be governed 
by the provisions of the act creating the court, excepting 
so far as the procedure in the district court’ was applicable. 
We are strengthened in this view by the amendment ot 
the sections above referred to by the act of February 26th, 
1883. 

We therefore conclude that at the time of the issuance 
of the summons in this cause the jurisdiction of the county 
judge—as distinguished from the county court—was lim- 
ited to one hundred dollars, and that the summons ought 
to have been made returnable on the first day of the follow- 
ing term. But instead of this it was made returnable on 
the 17th, which was within the December term of the 
county court. Had the defendant made the proper objec- 
tion to this, the summons would have to have been set aside 
and a new one issued. But he waived the objection and 
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made a general appearance, and the case then stood for trial 
during that term, The cause was then adjourned until the 
January term and was finally tried on the 16th day of that 
month. The case was not within the jurisdiction of the 
county judge while exercising the jurisdiction of a justice 
of the peace, and must be treated as having been brought 
originally in the county court. 

Section six hundred and twenty-one of the civil code 
provides that “if it shall appear that a justice of the peace 
has jurisdiction of an action, and the same has been brought 
in any other court, the plaintiff shall not recover costs.” 
We have found that this action was originally instituted in 
the county court. The final judgment in the district court 
was eighteen dollars, which was within the jurisdiction of 
a justice of the peace, or the county judge when in the ex- 
cise of that jurisdiction. Martin v. Grover, 9 Neb., 263. 
Therefore the plaintiff was not entitled to recover his costs. 
Moore v. Darrow, 11 Neb., 463. Beach v. Oramer, 5 
Neb., 98. 

The decision of the district court was correct and is af- 
firmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


D. A. WILLARD, PLAINTIFF IN ERROR, V. DYER Forp, 
DEFENDANT IN ERROR. 


Specific Performance: REscIssIon, A purchased of B a certain 
lot, paying therefor $50 in cash, and agreeing in the deed as part 
of the consideration to erect a building of a certain description 
thereon. Held, That B was entitled to the performance of the 
contract and in case of the failure of A, after a reasonable time 
upon tendering back the money received, to a rescission. 
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Error to the district court for Nance county. Tried 
below before BARNES, J. 


M. V. Moudy, for plaintiff in error, 
Harwood, Ames & Kelly, for defendant in error. 


MaxweELL, J. 


This is an’action to cancel a deed and rescind a sale of 
real estate. A demurrer to the petition was sustained in 
thecourt below and the action dismissed. 

It is alleged in the petition, in substance, that the plaintiff 
being the owner of the town site of Genoa,in Nance county, 
laid the same off into lots and blocks, and caused the. same 
‘to be platted and the plat thereof duly recorded; that in - 
order to encourage the erection of buildings in said town, 
and for the purpose of enhancing the value of the lots 
therein, the plaintiff has sold and conveyed a large number 
of lots therein at from one-fourth to one-sixth of their value 
to various persons upon the promise that they would erect 
buildings thereon and become residents of said town; that 
ion the 18th day of August, 1882, the plaintiff sold and 
conveyed to the defendant lot 5, in block 17 in said town, 
“for the consideration of $50 in money, and for the fur- 
ther consideration that the said defendant construct and 
erect upon said lot within three months from the date of 
said deed a business building, to be twenty-five feet wide 
and eighty feet long, and two stories high, as expressed ahd 
contained in a special covenant in said deed;” that the de- 
fendant caused the deed to be recorded, but has wholly 
failed, refused, and still refuses to erect said building, etc.; 
that on the 9th of January, 1883, the plaintiff caused the 
defendant to be notified to comply with the conditions of 
said deed by the erection of said building, but he then re- 
fused and still refuses to perform his said agreement; 
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wherefore the plaintiff tenders back the $50, and asks for 
a rescission, etc, 

The rescission, cancellation, or delivering up of agree- 
ments, deeds, etc., is the converse of a specific performance. 
The right to relief originates in the fraud, which but for 
the interposition of the court would be perpetrated upon 
the complaining party. Willard’s Eq., 302. Story’s Eq. 
Juris., § 692 e seq. 

Thus, in Reid v. Burns, 18 Ohio State, 49, where the 
plaintiff had caused the title to his homestead to be con- 
veyed to his son in consideration that he would support 
him during life, which the son afterwards refused to do, it 
was held that the father was entitled to a rescission of the 
* contract and a reconveyance of the premises. 

And in Stines v. Dorman, 25 Id., 580, it was held that 
a stipulation in a deed of conveyance whereby the grantee, 
in part consideration for the conveyance, agreed that the 
premises should not be used or occupied as a hotel, it was 
held that this agreement bound both the peas and all 
claiming under him. 

It would be a reproach upon the law if a party could se- 
cure the title to real estate in consideration, in whole or in 
part, that he would erect certain buildings thereon, and 
upon receiving a’conveyance refuse to perform his agree- 
ment. The law favors good faith and fair dealing. These 
require the defendant to erect the building in question ac- 
cording to his agreement, or in case of his failure to do so 
within a reasonable time submit to a cancellation of his 
deed. In acontract of this kind the court will look at the 
entire transaction and grant or withhold relief as the cir- 
cumstances of the case may seem to require; but it will 
uphold fair dealing wherever it is possible to do so, and to 
that end will enforce specific performance of an agreement 
clearly proved, whenever an action for damages will not 
afford an adequate remedy. The petition sets forth an 
agreement with the defendant which he has refused to per- 

37 
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form, the specific execution of which the plaintiff is enti- 
tled to. While the prayer of the petition is not in the 
alternative for a specific execution of the agreement or can- 
cellation of the deed, yet sufficient appears to state a cause 
of action, and the prayer may be amended. The judgment 
of the district court is reversed and the case remanded for 


further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


BensJAMIn F. SEAMAN, APPELLEE, V. JOHN S. THOMPSON 
ET AL. (IMPLEADED WITH JOSEPH WaTSON), AP- 
PELLANTS. 


4. Taxes: TAX DEED: EVIDENCE OF NOTICE TO REDEEM. A party 
claiming under a tax deed under a sale of land for taxes levied 
since the constitution of 1875 took effect must, where the tax 
deed fails to recite the fact, prove that he has given the notice 
to redeem required by the constitution. 


——-—-: SEAL. A tax deed not attested by the seal of 
the treasurer is invalid. 7 


ApPEAL from the district court of Fillmore county. 
‘Tried below before Morris, J. 


J. W. Eller and John Barsby, for appe'lants, 
Jensen & Cooksey, for appellee. 
Maxwe t, J. 


This action was brought in the district court of Fillmore 
county by tne plaintiff against the defendants to foreclose 
& mortgage executed by Joseph Watson to Robert Watson, 
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on the 27th of March, 1875, upon the south-west quarter 
of section ten, township eight, range two west, to secure 
the payment of the sum of $500. The mortgage was 
afterwards assigned to the plaintiff. 

The defendants, John 8. Thompson, Sr., and John §, 
' Thompson, Jr., claim under a tax deed of said premises 
executed on the 3d day of December, 1880, upon a sale of 
the same on the 5th day of November, 1877, for the taxes 
due thereon for the year 1876. 

On the trial of the cause the court found the tax deed 
invalid and rendered a decree of foreclosure and sale. The 
court also found that the amount required to redeem said 
real estate from the taxes paid by the defendants was the 
sum of $172.92, which amount the plaintiff was required 
to pay into court for the use of the defendants (Thomp- 
sons), The court also found that the value of the lasting 
and valuable improvements over and above the rents and 
profits put on said land by the defendants under the tax 
deed, was the sum of $1,991.46, which sum was declared 
to be a second lien on said premises. The defendants 
(Thompsons) appeal. 

The principal ground of objection is the finding and 
judgment of the court that the tax deed was invalid. 

Sec. 8, Art. 9 of the constitution provides that, “The 
right of redemption from all sales of real estate, for the 
non-payment of taxes or special assessments of any char- 
acter whatever, shall exist in favor of owners and persons 
interested in such real estate for a period of not less than 
two years from such sales thereof; Provided, That occu- 
pants shall in all cases be served with personal notice be- 
fore the time of redemption expires.” 

The clear intention of this provision is to guard the 
rights of persons interested in real estate from an adverse 
title through tax proceedings, without an opportunity to re- 
deem, We find nothing in the record tending to prove 
that such notice was given before the time of redemption 
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expired, or at any other time, and there is no recital in 
the tax deed that such notice was given. There being an 
entire failure of proof upon this point the tax deed for that 
reason is invalid. Hendrix v. Boggs, 15 Neb.,469. Zah- 
radnicek v. Selby, 15 Neb., 579. 

But the deed is void for another reason. The form of tax 
deed prescribed by the statute requires the treasurer’s seal 
to be affixed to the deed. This is his official seal. A tax 
deed is purely the creature of the statute. The officer in 
executing the same acts under a naked power. He cannot 
disregard any of the steps prescribed by the statute in the 
form of the deed. Ifso, he might neglect to sign the same 
and merely affix his seal thereto, or omit the acknowledg- 
ment or witness to the execution of the deed. No one will 
contend that he could omit any of these requirements. 
Why then omit the seal. It is evidence of the official 
character of the person signing the deed and is just as 
essential to the validity of the deed as the signature of the 
officer itself. Hendriz v. Boggs, supra. Sullivan v. Mer- 
riam, ante p. 157. 

In Sutton v. Stone, 4 Neb., 319, it was held that the 
omission of the county seal in the attestation of the tax 
deed by the county clerk rendered the deed invalid. It is 
said (page 323), this (the seal) is a positive requirement of 
the statute, and is just as necessary to the validity of a 
tax deed as is the acknowledgment thereof by the county 
treasurer. A decree has been rendered in favor of the de- 
fendants for all taxes and interest to which they are entitled 
and for the value of all lasting and valuable improvements 
made by them on said land, and they have no cause of 
complaint. The judgment must be affirmed. 


JUDGMENT AFFIRMED, 


Tue other judges concur. 
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THE STaTE, EX REL, ATTORNEY GENERAL, v. NorTH- 
WESTERN MutuaL LIvE Srock ASSOCIATION. 


Insurance: REQUISITES FOR TRANSACTION OF BUSINESS, Upon 
the facts appearing in the record, Held, That the defendant was 
a foreign mutual insurance company, and as such must possess 
the capital, and make the report to the state auditor required by 
the statute, and receive his certificate of authority before trans- 
acting business in the state. 


ORIGINAL action in quo warranto, 


Isaac Powers, Jr., Attorney General, Charles Ogden 
and J. B. Barnes, for relator. 


J. W. Jamison, for respondent. 
MaxweEtu, J. 


This is a proceeding to oust the defendant from the privi- 
lege of transacting business in this state. It is alleged in 
the information in substance that the defendant is a cor- 
poration organized under the laws of the state of Iowa and 
territory of Dakota. That'for the past six months and 
up to the present time, it has been and now is, through its 
agents, servants, and employes, without warrant or author- 
ity, doing an insurance business in this state. That said 
defendant has never filed with the auditor of this state any 
statement whatever of its condition, capital, nor any sworn 
copy of its articles of incorporation, nor any certificate 
showing the amount of capital possessed by said corpora- 
tion, and has no certificate from said auditor authorizing it 
to transact business in this state. That said corporation 
has no capital either subscribed or paid up, yet by its agents 
it has been and now is soliciting risks and effecting con- 
tracts of insurance in this state, ete. 

The defendant in its answer admits that it is a corpora- 
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tion organized under the statutes of Iowa and Dakota, but 
denies that it is an insurance company, foreign or domestic; 
denies that it is now or ever has been engaged in the busi- 
ness of insurance in either Iowa, Dakota, or Nebraska; 
denies that it has employed agents to solicit insurance in 
this state or that it is violating any law of this state. That 
the sole purpose of said corporation is the mutual protection 
of its members and not their pecuniary profit; that it col- 
lects no premiums, takes no notes or other obligations, de- 
clares no dividends, pays no salaries to its officers or agents, 
and hus no capital stock; that its business is managed by 
a board of directors selected by and from the members, and 
from said board of directors a president, secretary, and treas- 
urer are elected, and each and all of said officers are gov- 
erned by the by-laws of the association and the provisions 
of its charter; that its membership is purely and wholly 
voluntary and are bound by no obligation except the by- 
laws of the association, and the only penalty for failing to 
comply with said by-laws is expulsion from the association ; 
that the object of the association is to help bear each other’s 
losses on live stock in the manner following, ete. Then fol- 
lows a statement in detail of the mode of becoming a member 
of the association, adjustment and payment of losses, etc., 
to which it is unnecessary to refer. 

A copy of a certificate of membership was introduced in 
evidence aud is as follows: 

“ Certificate of membership in the Northwestern Mutual 
Live Stock Association of Anamosa, Jones county, 
Iowa. 

“This certificate of membership witnesseth, that L. A. 
Hart, of Dakota City, Neb., has paid the amount required 
on application, and has this day become a member of the 
Northwestern Mutual Live Stock Association of Anamosa, 
Towa, subject to the by-laws, rules, and regulations of the 
association and application for membership, which are 
hereby made a part of this contract for indemnity, upon 
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the following described live stock of said member: One 
black horse named Coaley, value $160, insured $120; one 
sorrel horse named Frank, value $90, insured $65; one red 
cow valued at $40, also four P. China hogs, three sows, and 
one boar in good condition, valued $40. The member- 
ship entitles said member in event of the death from accident 
or disease or injury depreciating the value from the same 
causes, to indemnity upon any of the above described ani- 
mals for not more than the indemnity value thereof, upon 
conditions contained in the by-laws of said association. 
This certificate may be assigned or transferred by comply- 
ing with the association’s rules. Given under the seal of 
said association, this 4th day of December, 1883.” 

This certificate was duly signed by the president and sec- 
retary of the association. Attached to the certificate is the 
following receipt : 

“Received of L. A. Hart $4.80 for the purpose of pro- 
curing membership in the Northwestern Live Stock Asso-~ 
ciation of Towa, on the stock of the above named party ac- 
cording to the terms of an application made by said party 
at the date of this receipt. The condition of this receipt 
being that, should the said application be accepted by said 
association and a certificate issued by them on the same it 
shall be binding; but should the said application not be 
accepted by the association, the amount paid thereon shall 
be returned by me to said party on presentation and sur~ 
render of this receipt to me.” Which is duly signed by 
the agent effecting the insurance, 

There is also testimony tending to show loss, proof of 
loss, adjustment and a tender of 16 per cent on the amount 
of the loss. 

Our statute (Laws of 1883, 236-7) authorizes any num- 
ber of persons not exceeding two hundred to make mutual _ 
pledges, and give valid obligations to each other for their 
own insurance from loss by fire, hail, or death; but such as-~ 
sociation shall in no case insure any property not owned 
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and occupied by one of their number, and no life except 
that of a member; nor shall such association pay any sal- 
ary or compensation to officers, agents, or other employes, 
and shall receive no premiums and declare no dividends, 
ete. The defendant seems to claim under this statute, but 
it is not applicable. The statute evidently was intended 
for neighborhoods, benevolent societies, etc., where the en- 
tire business is to be transacted with the principal officers 
of the association. Hence the limitation of its member- 
ship to two hundred. It was never intended to authorize 
such an association to do a general insurance business. 

The fact that the policy of insurance is in this case in 
the form of a certificate of membership and that the pre- 
mium is paid as an admission fee, and by assessments, does 
not change its character; it is to all intents and purposes a 
mutual insurance company. As a condition precedent to 
the right to do business in this state a foreign mutual in- 
surance company must possess a capital of at least $100,~ 
000; must file with the state auditor the statement required 
by the statute, and must receive his certificate authorizing 
such company to transact business within the state. None 
of these things have been done by the defendant. The ob- 
ject of the law was to prevent worthless and irresponsible 
insurance companies, whether mutual or corporate, from 
doing business within the state. In either case the certifi- 
cate of the auditor is necessary. As the defendant is a 
mutual company and has received no authority from the 
auditor to transact business here, it is hereby excluded from 
all rights, privileges, and franchises within the state. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


JULY TERM, 1884. 553; 


ee Ce ree rm | 
Thomas v. Thomas, f 


JoHn D. THOMAS, PLAINTIFF IN ERROR, V. SYLviA E. 
THOMAS, DEFENDANT IN ERROR. 


Divorce on Ground of Former Husband Living: £vi- 
DENCE: PRESUMPTION OF DEATH. In order to raise the pre- 
sumption of death by an absence of seven years it must be shown 
that the party alleged to be dead has been absent from his usual 
place of resort for more than seven years, and that during that 
time he has not been heard from by those who would naturally 
do so. An instruction which directs the jury “if defendant has 
satisfied you by a preponderance of evidence that each of said 
former husbands left her and that she has never heard from 
either for more than seven years at the time of her marriage with 
the plaintiff you may find, if so satisfied, that both of said former 
husbands were dead, unless you are satisfied from a fair prepon- 
derance of all the evidence that either of them were then living,” 
Held, Erroneous, under the facts of the case asshown by the testi- 
mony. 


Error to the district court for Douglas county. Tried 
below before Davipson, J., of the first district, sitting for 
the judges of the third district. 


C. A. Baldwin, for plaintiff in error. 
Redick & Redick, for defendant in error, 
ReEEsE, J. 


This action was instituted by the plaintiff in error ask- 
ing that a marriage contract entered into between him and 
the defendant in error be declared null and void for the 
reason that at the time of the marriage the defendant in 
error had @ husband living and from whom she was not 
divorced. The answer among other things denies the al- 
legation of the petition and alleges that at the time of the 
marriage the husband referred to was dead. The issues: 
were tried to a jury who found in favor of the defendant, 
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and the action was then dismissed and the plaintiff brings 
the case to this court on error. 

We have examined the case with all the care we could, 
and have given it all the time at our command and with 
one exception we find the proceedings regular. But as the 
record is very voluminous we must refrain from discussing 
all, or even any portion of the questions involved, with the 
exception referred to. 

The defendant in error admitted having been twice mar- 
ried prior to her marriage to the plaintiff in error. The 
first of those marriages was to one Orsen Nickerson. There 
is little if any question relative to his death prior to her 
marriage to plaintiff in error aud no further attention need 
be given to that part of the case. 

The name of her second husband was Samuel Price. No 
proof of his death was made, but the defendant in error 
relies upon the presumption of his death arising from his 
being absent and not heard from for more than seven years 
prior to her marriage to plaintiff in error. 

The testimony shows that the plaintiff and defendant 
were married on the first day of September, 1875,in Omaha, 
The testimony of defendant in error shows that she was 
married to Price in 1866 or 1867, and resided with him 
until the following year in Wisconsin, when he left her. 
That year or the next she removed to near Iowa City, Iowa. 
Her daughter, Mrs. Behen, testified that she knew Price, 
that her mother lived with him as her husband at Iowa 
City, she thinks in 1869. That her mother removed from 
Iowa City to some other point, she is unable to remember 
the name, being young at the time, and from there to Os- 
ceola, Jowa, and from there to Omaha, in April, 1873. 

The first instruction given to the jury by the court and 
which appears to have been excepted to by the plaintiff, is 
as follows: 

“You have been called to pass upon certain questions of 
fact involved in this cause, which have been reduced to 
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writing and are herewith submitted to you. In passing 
upon these questions of fact you are to consider all the 
evidence admitted on behalf of both parties. In addition 
to the instructions given as asked by the parties, the court 
further instructs you that in the absence of any admissions 
in the pleadings on the part of the defendant, the marriage — 
entered into by plaintiff and defendant is presumed to have 
been a valid, lawful, and binding one, and the plaintiff 
would have been required to have overcome this presump- 
tion by proof, or fail as to the allegations of his petition. 
But defendant admits in her answer that prior to her mar- 
riage with plaintiff she was married to two different hus- 
bands at different times. This admission devolves on her 
the burden of the proof as to the fact of the death of, or 
divorce from, both of said former husbands. No proof 
oo behalf of defendant as to a divorce from either has 
Leen admitted in evidence, so your consideration of this 
matter will be confined to the question of whether both 
former husbands were dead at the time of the marriage 
between plaintiff and defendant. If defendant has sat- 
isfied you by a preponderance of the evidence that each _ 
of said former husbands left her, and that she had never 
heard from either for more than seven years at the time of 
her marriage with plaintiff, you may find, if so satisfied, 
that both of said former husbands were dead, unless you 
are satisfied from a fair preponderance of all the evidence 
that either of them were then living.” 

Our attention is called to that part of this instruction 
which tells the jury that if the defendant had not heard 
from her husbands for more than seven years at the time 
of her marriage to the plaintiff the jury might find that 
they were dead. As we have seen, she did not remain 
either in Wisconsin, where she last saw Nickerson, or in 
Towa, where she last saw Price, until the expiration of the 
seven years; but removed out of the community and out 
of the states where they last resided. For aught that 
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appears by the testimony, both of those men may have re- 
turned to the places where they formerly resided, and may 
have been residing there at the time of the trial, in blissful 
ignorance of her whereabouts. We think neither the in- 
struction nor the evidence in the case goes far enough to 
raise the presumption of death. It is not enough that she 
has not heard from them—especially when the testimony 
shows that she has placed herself in a position in which 
she would not be likely to hear from them—but it must 
be shown that they liave not been heard from by those who 
would naturally do so, and that they have been absent from 
their usual places of resort. ‘Those who would naturally 
do so would be those who are nearly related to them, or 
were upon relations of friendship with them, and remained 
at or near the place where they last resided. No effort 
has been made by defendant to ascertain anything as to 
their whereabouts from the day they went away from her, 
if they did so. See Wharton on Evidence, § 1274. 2 
Best on Evidence, § 409. 

For these reasons the verdict of the jury must be set 
aside and a new trial ordered. 


REVERSED AND REMANDED. 


THE other judges concur. 


A. H. BowEn, PLAINTIFF IN ERROR, V. W. S. Crow, 
DEFENDANT IN ERROR, 


Action Against Partnership, The obligation of a partnership to 
pay 2 sum of money is the joint obligation of all the members 
of the firm, and an action against the members of such firm to 
recover a debt or obligation owing by it must be brought against 
all the members of the partnership. 
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Error to the district court for Adams county. Tried 
below before Morais, J. 


A. H. Bowen, pro se. 


O. B. Hewett, for defendant in error. 


REEsE, J. 


This action was instituted by the defendant in error, as 
the treasurer of Adams county, for the purpose of collect- 
ing certain taxes alleged to be due the county from the 
plaintiff in error. The petition alleges that the plaintiff 
in error, during the years 1874, 1875, and 1876, wes a 
member of a partnership then existing in said county, and 
that taxes for said years were levied upon personal prop- 
erty owned by said firm. That said taxes have become 
delinquent and, excepting certain payments which are set 
out in the petition, have not been paid. That said part- 
nership has been dissolved, and there is no property be- 
longing thereto out of which the money can be made. The 
action is brought against the plaintiff in error only as one 
of the members of said late firm. 

To the petition the plaintiff in error demurred upon the 
following grounds, to-wit: 

“st. That there is a defect of parties defendant, as 
shown by the petition”; and, “ 2d. That said petition does 
not state facts sufficient to constitute a cause of action 
against said defendant and in favor of said plaintiff.” 

The demurrer was overruled ; the defendant (plaintiff in 
error) refused to plead further, and judgment was entered 
against him, and he brings the cause into this court by 
petition in error. 

The only question presented to this court for considera- 
tion is, whether or not an action can be maintained against 
one of several joint debtors alone, or whether the action, 
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should be against all. The law seems to be settled that 
the action. must be against all. 

In Bliss on Code Pleading, § 91, it is said: “At com- 
mon law, where there is a joint obligation.or undertaking, 
in an action upon it, all who thus join must be made de- 
fendants, and in determining whether it is joint the rule is 
that several persons contracting together with the same 
party for one and the same act shall be regarded as jointly, 
and not individually or separately, liable, in the absence 
of any express words, to show that a distinct as well as 
entire liability was intended to fasten on the promisors. 
Thus, contracts made by partners with third persons are 
joint, and all must be joined in an action; and so with 
promissory notes and other instruments or agreements 
made by more than one, when the agreement is general, as 
‘we hereby agree,’ or ‘ hereby promise,’ or ‘bind and obli- 
gate ourselves, etc. Implied obligations are joint when 
the facts from which the promise is implied apply equally 
to more than one. Partnership debts and debts of joint 
stock companies are always joint ; and inasmuch as express 
words are necessary to make a several agreement, and 
especially one that is joint and several, the absence of such 
words makes it on the face of it joint.” 

This being the rule of the common law, it is evident 
that the rule remains in this state unless changed by statute, 
for the reason of the rule exists the same as heretofore. 
The obligation being joint, it denotes but a single indivisi- 
ble claim, and so all the obligors constitute, as it were, one 
persan owing a single debt, and no one owes any part of it, 
Hence the necessity of bringing all before the court, and 
no others. Id., § 92. 

Our statute has not changed this rule. The law of this 
state upon this question is a literal copy of the law of New 
York, which has also been adopted by the states of Ohio, 
‘Wisconsin, Minnesota, North Carolina, South Carolina, 
Florida, Oregon, and perhaps others. This question has 
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been passed upon by the supreme court of Ohio, and the 
rule is settled in that state that the code, as well as the 
common law, requires all jointly liable to be made defend- 
ants. See 1 Bates’ Pleadings Under the Code, 47. Hempy 
v. Ransom, 33 O.8., 315. Bazell v. Belcher, 31 0.8, 
572, The same rule seems to be recognized in this state. 
See Leach v. Milburn Wagon Company, 14 Neb., 109. 
Fox v. Abbott, 12 Neb., 328. Maxwell’s Justice Practice, 
28. The judgment of the district court is reversed and 
the cause is remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Epwarp B. FREDERICK, PLAINTIFF IN ERROR, V. 
Martin BALLARD, DEFENDANT IN ERROR. 


1, Instructions. An instruction to a jury, given in language. 
which is capable of two interpretations, the one correct in point 
of law, and the other incorrect, and which may have misled 
them to the prejudice of the complaining party, is a misdirection, 
for which the judgment will be reversed. 


2. Witnesses: CONCLUSIONS OF, INADMISSIBLE. The rulings of 
the district court sustaining objections on the part of the plain- 
tiff to certain questions put to witnesses upon their examination 
in chief, which questions called for conclusions, and not for facts, 
sustained. re 


8. Depositions. The rulings of the district court denying the 
gbjections of the defendant to certain depositions, on the ground 
that the deponents did not disclose the ground or source of their 
knowledge of the facts to which they deposed, and the defend- 
ant being present by counsel, failed to cross-examine said de- 
ponents, upheld. 


4 Witnesses: CROss-EXAMINATION. The defendant having put. 
& question to a witness, on cross-examination, on a subject cole- 
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lateral to the issue, for the purpose of testing the accuracy of 
his memory or his truthfulness, is concluded by his answer, and 
cannot call a witness to contradict him. 


& Practice in Supreme Court. Papers in a case, not a part of 
the record proper, can only be considered by this court in cases 
brought to this court on error, or by appeal, when the same are 
embodied in a bill of exceptions, 


6. Records. Affidavits other than the verifications of pleadings 
constitute no part of the record proper. 


Error to the district court for Washington county. 
Tried below before NEVILLE, J. 


LL. W. Osborn, for plaintiff in error. 
Martin Ballard and George W. Doane, for defendant in 


error. 
Cops, Cx. J. 


It appears from the pleadings, that the plaintiff in the 
court below purchased and obtained by verbal assignment 
from one Samuel M. Wright, a certain claim which the 
said Wright held against the defendant below, plaintiff in 
error, in this court. This claim grew out of the purchase 
by Frederick, plaintiff in error, of a lot of hogs from the 
said Wright. These hogs were bought while on the 
premises of Wright, but were to be delivered to Frederick 
at his place near Blair; but there is a radical conflict be- 
tween the parties, both in their pleadings and evidence as 
to whether the hogs were to be delivered at the said point 
as a part of the consideration for which the gross sum or 
price of three hundred and eighty-five dollars was to be 
paid, or whether the price of the hogs as agreed upon was 
three hundred and sixty-five dollars, the hogs to be con- 
sidered delivered at the time and place of the verbal con- 
tract, and the additional twenty dollars to be paid as the 
price of hauling the hogs to Blair as on an independent 
contract. ; 
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There is no dispute as to the delivery of the principal 
part of the hogs, or of the payment by Frederick to 
Wright of three hundred dollars of the purchase money 
before the sale of the claim by Wright to the plaintiff 
below. But it is claimed by Frederick, both in his plead- 
ings and in his evidence, that Wright failed to deliver 
three of the large hogs constituting this purchase, and 
which he testified, when on the stand as a witness in his 
own behalf, were worth fifteen dollars each. Also that it 
was a part of the said contract of purchase between the 
defendant and said Wright, and a part of the considera- 
tion thereof, that he, the said Wright, would properly 
care for two sows, the same being a part of said purchase 
of hogs, and then being heavy with pig, until their de- 
livery to the said defendant, and that in the event of either 
of the said sows being delivered of pigs before the same 
were delivered to the defendant, he, the said Wright, would 
properly care for and protect the same, and that when old 
enough he would deliver the same, together with the sows, 
to the defendant. But that prior to the time of said de- 
livery to the defendant, and while in the possession of said 
Wright, one of said sows was delievered of her pigs to the 
number of about ten, and that in violation of his said 
agreement the said Wright negligently and carelessly al- 
lowed said pigs to be destroyed, and wholly failed and 
neglected to deliver any of said pigs to the defendant, to 
his damage in the sum of $25.00. 

It further appears from the pleadings and evidence in 
the case, and the admissions of the parties in open court, as 
shown by the bill of exceptions, that on the 27th day of 
July, 1881, one David Conchman had a judgment against 
the said Samuel M. Wright, standing on the docket of the 
district court of Washington county in full force; that on 
that day process of garnishment was issued on said judg- 
ment and served on the plaintiff in error, that he appeared 
and answered as such garnishee in the said cause, and that 

38 
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thereupon the said court made and entered an order re- 
quiring him, the said E. B. Frederick, to pay into court 
the sum of forty dollars as such garnishee, 

The issues then before the district court in this case 
were: 1. What balance was due to Wright from Fred- 
erick on the sale and delivery of the hogs at the time 
of the sale and assignment of the claim by Wright to 
the plaintiff below? 2. Was the sale and delivery of the 
claim by Wright to plaintiff prior, in point of time, to the 
service of the process in garnishment on Frederick? 
There was evidence on both of these issues before the jury, 
proper for its consideration, and if the law was correctly 
given to the jury by the court, and there is evidence to. 
sustain their verdict, it cannot be disturbed. 

But it is contended by plaintiff in error that the law 
was not correctly given to the jury in the charge of the 
court, and that by it they were misled to his prejudice. 

The instructions complained of are as follows: “4. You 
are instructed that if you are satisfied from the evidence 
that Wright, on the 21st day of July, assigned to the plain- 
tiff all his interest in his claim against the defendant, then. 
you must find for the plaintiff to the extent that said de- 
fendant was indebted to said Wright. 

“44. You are instructed that it makes no difference 
that all of the hogs had not been delivered at the time of 
the assignment to Ballard, the assignment is good notwith- 
standing, and conveyed to Ballard all rights which Wright 
would have had when all the hogs should be delivered. 

“5, Should you find from the evidence that the plain- - 
tiff did not receive an assignment of said claim against de- 
fendant until after the service of the garnishment writ, 
then the plaintiff cannot recover in this action.” 

The instruction numbered four and a half cannot be 
sustained. 

There was evidence before the jury tending to prove 
that there was a failure on the part of Wright to deliver 
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three of the hogs purchased, which the defendant, when on 
the stand as a witness in his own behalf, testified were 
worth forty-five dollars. There was also testimony before 
the jury tending to prove a failure on the part of Wright 
to deliver certain pigs, the litter of one of the sows pur- 
chased, as he had agreed to do, as a part of the said contract 
and for which defendant claimed damages. It was no 
doubt the iutention of the court to tell the jury by the said 
instruction, that a bona fide assignment of said claim (after 
the delivery of a part of the hogs by Wright and their ac- 
ceptance by the defendant) would carry to the assignee al] 
of the rights which the assigner might then have, or might 
thereafter earn in the said claim, by the completion of the 
contract of delivery, and possibly the language used may 
bear this construction. But such is not its plain and ob- 
vious construction, nor that which as I think the jury 
would be most likely to place upon it. The chief conten- 
tion on the part of the defendant was, that the contract for 
the delivery of hogs had never been completed, and there 
was evidence on both sides of that question, and the jury 
are told by the court that “it makes no difference that all 
the hogs had not been delivered at the time of the assign- 
ment to Ballard—the assignment is good notwithstanding, 
and conyeyed to Ballard all the rights which Wright would 
have had when all the hogs should be delivered.” The 
plain and obvious meaning of this language is it makes no 
difference whether Wright ever delivered the balance of 
the hogs or not, because Ballard had already acquired by 
virtue of the assignment all “the rights which Wright 
would have had when all the hogs should be delivered,” 
and I think the jury must have so understood it. In that 
sense it took from the jury the consideration of the main 
question, which should have been fairly submitted to their 
consideration, to-wit, the amount lawfully due on the as- 
signed contract, if anything, at the time of the commence- 
ment of the suit. 


564 SUPREME COURT OF NEBRASKA, 


Frederick v. Ballard. 


Thompson, in his work entitled “ Charging the Jury,” 
p. 97, Sec. 68 says, “To give to the jury an instruction in 
language which is capable of two interpretations—the one 
correct in point of Jaw, and the other incorrect, is a mis- 
direction for which the judgment will be reversed. Such 
an instruction is well classed among the instructions calcu- 
lating to mislead the jury,” citing Belt v. Goode, 31 Mo. 
R., 128. Henry v. Davis, 7 W. Va., 715. Va. Central 
R. Co. V. Sanger, 15 Gratt, 231. 

I fail to see any ground of objection to the other in- 
structions exceptéd to. 

As to the first point made in the petition in error, that . 
“the court erred in sustaining the objection of the plaintiff 
and in refusing to allow the defendant to testify whether 
he was indebted to Samuel M. Wright or not, on the 21st 
day of July, 1881,” I do not think that there was error 
in such refusal. Plaintiff in error was allowed to testify 
as to facts, and it was to conclusions that the court refused 
to allow him to testify. 

The above applies equally to the second and third points. 
The questions propounded to defendant when on the stand 
as a witness in his own behalf, and to which the objections. 
of the plaintiff were sustained, called for conclusions and 
not for facts. 

The points made against the depositions of plaintiff 
(4 and 5) can not be sustained. The ground of the objec- 
tions seems to be that the witnesses did not disclose the 
grounds or source of their knowledge of the facts to which 
they deposed. The defendant was present by counsel at 
the taking of the depositions and made objections to the 
interrogatories excepted to as incompetent, irrelevant, and 
immaterial ; but put no cross interrogatories to either of the 
witnesses. The eighth question put to the deponent, Elias 
Wilcox, and the first referred to in the petition in error, 
will serve as a sample: 

“8, State if you know how much Frederick was to pay 
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Wright for these hogs. Same objection”—that is, incompe- 
tent, irrelevant, and immaterial. Now this testimony was 
neither incompetent, irrelevant, nor immaterial, but quite 
the contrary. The weight of the evidence would depend in 
a great degree upon the deponent’s means of knowledge of 
the facts deposed to; and this could be shown by cross-ex- 
amination. 

There was no error on the part of the court in refusing 
to allow the defendant to prove by his own testimony 
“that Wright came to defendant’s place and demanded the’ 
money on July, 1883, two days after the alleged assign- 
ment, the same being in contradiction of the testimony of 
said Wright.” 

When Mr. Wright was on the stand as a witness for 
the plaintiff, and undergoing cross-examination by defend- 
ant’s counsel, the following question was put to him : 

Q. “Don’t you know that on the 29th day of July, 
the day that this suit was commenced, that you went to 
Mr. Frederick for the money, claiming it as yours?” 

To which the witness answered as follows: 

A. “TI don’t know what day the case was commenced, 
but after I assigned it to Mr. Ballard I never asked Mr. 
Frederick or any body else for it.” 

It was quite irrelevant to the issue between plaintiff and 
defendant that this witness sought to collect this claim 
from defendant on a certain day, and defendant was only 
permitted under the rules of law to put the above ques- 
tion to him on cross-examination for the purpose of test~ 
ing his truthfulness or the accuracy of his memory, that 
the jury might give his testimony as to the material facts 
testified to by him only such weight as it might be en- 
titled to. But when for this purpose a party puts a ques- 
tion which is collateral'to the issue, he is bound by the 
answer of the witness, and cannot call another witness to 
contradict him. See George v. State, ante p. 318. To 
permit this would tend to protract trials and multiply 
issues to an inadmissible extent. 
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Plaintiff in error also presents the point that the dis- 
trict court erred in refusing to set aside the verdict and 
grant him a new trial on account of newly discovered tes- 
timony. But the point cannot be considered for the rea- 
son that the affidavits upon which it depends are not con- 
tained in the bill of exceptions, and it is only referred to 
here for the purpose of once more calling the attention of 
the bar to the rules of law so often laid down by this court 
and other courts of error, that papers not being part of the 
record proper, can only be considered by this court when 
preserved in a bill of exceptions, and that affidavits, other 
than the verifications of pleadings, constitute no part of 
the record proper. 

For error in the instruction first.above considered the 
judgment of the district court is reversed and the cause 
remanded for further proceedings in acccordance with law. 


REVERSED AND REMANDED. 


THE other judges concur. 


State or NEBRASKA, EX REL. JOHN L. CrossLey, v. 
P. O. HEDLUND. 


1. Township Organization: TERMS OF COUNTY OFFICERS. 
The adoption of township organization by a county does not 
shorten the term of office of county judge, clerk, treasurer, sher- 
iff, saperintendent of public instruction, or coroner. 


2. : CONSTRUCTION OF STATUTE. The words “at the first 


general election after the adoption of township organization,” 
in sec, 7 of the election law, mean the first general election at 
which county officers are to be chosen. 


OrIGINAL application for mandamus to compel respond 
ent as county clerk of Phelps county, a county in which 
township organization was adopted in 18838, to include in 
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notices of election about to be published, etc., as officers 
to be voted for Nov. 4, 1884, “one county judge, one 
sheriff, one coroner, one county treasurer, one county clerk, 
one county PUY rs and one county Superintendent of 
public instruction.” 


Samuel J. Tuttle, for relator. 
Lamb, Ricketts & Wilson, for respondent. 
MAXWELL, J. 


The question involved in this case is whether or not in 
counties under township organization county officers are to 
be elected at the general election in November, 1884. 

Sec. 1 of the act to provide a general election law, which 
took effect Sept. 1, 1879 (Comp. St., chap. 26), provides 
that “The general election of this state shall be held on 
Tuesday succeeding the first Monday of November of each 
year.” Sec. 2 provides that “all state, district, county, 
precinct, and towuship officers, by the constitution and 
laws made elective by the people, except school district 
officers and municipal officers in cities and villages, shall 
be elected at a general election to be held at the time pro- 
vided in the preceding section.” 

Sec. 7 provides that county officers shall be elected in 
1879, and every second year thereafter. It is also provided 
that in counties under township organization certain county 
officers named shall be elected at the first general election 
held after the adoption of township organization, and every 
second year thereafter. 

The provision in regard to counties under township or- 
ganization was prospective in its operation, as at the time 
of the passage of the election law there was not a county 
in the state organized in that manner. The provision of 
the statute for an election in the year 1879 therefore 
could not have been intended to apply to such counties. 
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We have, therefore, a plain provision of the statute that, 
commencing with 1879, the county judge, county clerk, 
and the other officers named shall be elected, and that 
such officers should be elected every second year thereafter. 
The statute does not declare that in counties adopting town- 
ship organization the county officers named shall hold their 
offices for but one year. And unless it is clear that such 
was the intention of the legislature we have no right to 
shorten the terms for which such officers were elected. 
Such intention does not appear. It is apparent too, from 
the act itself, that it was not intended to destroy the uni- 
formity in the election of county officers in the several 
counties that has prevailed from the organization of the 
state. We are therefore of the opinion that the words 
‘the first general election after the adoption of township 
organization,” in section 7 of the election law, refer to the 
first general election at which the county officers named are 
to be elected, which would be in November, 1885. 

Sec. 15, Art. 6 of the constitution, provides that “ there 
shall be elected in and for each organized county one judge, 
who shall be judge of the county court of such county, and 
. whose term of office shall be two years.” County judges 
were elected in October, 1875, and every second year 
thereafter until and including 1883. The legislature pos- 
sesses no power to change the year in which such elections 
are to be held, nor shorten the term of office. Now, as 
county judges are included with the officers named to be 
elected at the next general election after the adoption of 
township organization, it is to be presumed that the time 
intended was that at which an election for county judges 
would take place. It is very clear that none of the county 
officers named are to be elected in the year 1884. The 
writ is therefore denied and the proceedings dismissed. 


JUDGMENT ACCORDINGLY. 


a 


THE other judges concur. 
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ALLEN HOoPKINS, APPELLEE, v. C. L. KELLER, 
APPELLANT. 


Roads: DAMAGES: APPEAL. Where a public road has been duly 
laid out, aclaim for damages made by a land-owner and allowed, 
and no appeal taken, a court of equity will not enjoin the open- 
ing of the road upon the ground that the damages allowed such 
land-owner were inadequate. 


APPEAL from district court of Antelope county. Heard 
below before Tirrany, J. , 


S. D. Thornton and Thos. ODay, for appellant. 
D, A. Holmes, for appellee. 
MAXWELL, J. 


This is an action to enjoin the defendant as overseer of 
roads from opening a public road laid out on the plaintiff’s 
land. A perpetual injunction was granted in the court 
below. The defendant appeals. 

It is alleged in the petition in substance that on the 13th 
day of September, 1882, the plaintiff was the owner of the 
south-east quarter of sec. one, in township twenty-four 
north, range five west, in Antelope county, and still is the 
owner of said Jand; that in March, 1882, P. Michaelson 
and other residents of said county presented a petition duly 
signed by twenty electors of said county residing within 
five miles of the proposed road, for the establishment of a 
road over and across said tract of land; that a commis- 
sioner was duly appointed to examine into the expediency 
of establishing said road, who proceeded to examine said 
proposed route and located a road thereon, “but did not 
lay out said road as required by law, showing the proposed 
course of said road by bearing stakes;” that within the 
time required by law after the repurt of said commissioner 


570 SUPREME COURT OF NEBRASKA, 


Hopkins v. Keller. 


was filed with the county clerk, the “plaintiff filed with 
said clerk his claim for damages in the sum of $600.00 by 
reason thereof;” that appraisers were thereupon duly ap- 
pointed to appraise said damages, who afterwards appraised 
the same at the sum of $108, that said appraisers were not 
furnished by the “clerk with a correct plat of the proposed 
road, and had no means of knowing the exact route of said 
proposed road, except as the same was pointed out to them 
by John Hunt, one of the petitioners for said road, and 
zhat said Hunt did not indicate to said appraisers the pro- 
posed route of said road as it is shown by the field notes,” 
and said appraisers in estimating the damages sustained by 
the plaintiff did not consider ‘‘the necessary removal by 
this plaintiff of his fences on said premises along the pro- 
posed route of said road,” by reason whereof the damages 
awarded the plaintiff were much less than they otherwise 
would have been; that afterwards the plaintiff presented 
to the commissioners a remonstrance duly signed by about 
twenty-one electors of said county residing within five 
miles of said proposed road, but said board refused to act 
upon said remonstrance, although signed by three electors 
who had signed the petition for said road, but on the con- 
trary ordered the establishment of said road. 

It is also alleged that afterwards the plaintiff presented 
a petition duly signed for the vacation of said road, but the 
commissioners refused to vacate the same; that a road runs 
along the east line of said land which has been in use fif- 
teen years; that said road is located at the nearest point 
“ about 30 rods, and at the farthest about 66 rods from the 
proposed road across plaintiff’s land;” that “along the west 
line of plaintiff’s said land distant from 100 to 130 rods 
from said proposed road, a laid out road which has been in 
public use about one and one-half years is located ;” that 
said roads are sufficient to accommodate all persons who 
would travel over the route sought to be enjoined ; that the 
proposed road if opened, will necessitate the removal by the 
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plaintiff of a large amount of fence enclosing plaintiff’s 
pasture, and materially interfere with the use by plaintiff 
of the water of the creek which runs through said premises, 
and destroy the symmetrical proportions of said farm, ete. 

This is not a proceeding in error to review the action of 
the county board in establishing the road, but an action in 
equity to enjoin the opening of one, so far as appears le- 
gally established and in which a claim for damages was 
duly made and allowed. Under such circumstances, it will 
require a strong case to justify the interposition of a court 
of equity. 

Upon a petition duly signed as required by law for the 
location or vacation of a public road, the county commis- 
sioners are duly iuvested by the statute with authority in 
the premises. The extent to which error will lie to the 
district court to correct their proceedings is not now before 
the court and need not be considered; but in the absence of 
some equitable grounds for relief, such as fraud, corruption, 
or undue means, error cannot be corrected by injunction. 
McClelland v. Miller, 28 O. 8., 488. Frevert v. Finfrock, 
31 Id., 627. 

In the case last cited it is said “for a stronger reason, 
where the regularity of the proceedings is the ground of 
objection, the claimant will not be permitted to resort to 
the remedy of injunction, but will be confined to his appeal, 
or if the proceedings are so erroneous as to be reversible, to 
his petition in error.” High on Injunctions, §§ 30, 129, 
131. The reason is, the aggrieved party has a full and ad- 
equate remedy at law, and has no occasion to resort toa 
court of equity for redress. Coe v. Columbus, 10 O.S., 
372. Coughran v. Swift, 18 Tll.,414. Winkler v. Winkler, 
40 Id.,179. Poage v. Bell, 3 Rand, 586. Webster ». 
Couch, 6 Id., 519. Akrill v. Selden, 1 Barb., 316. 
Wooden v. Wooden, 2 Green’s Ch., 429. 

Where a full and adequate remedy is provided by stat- 
ute, a court of equity will not assume jurisdiction and en- 
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join proceedings undersuch remedy. Brown’s Appeal, 66 
Penn. St., 155. Wooden v. Wooden, 2 Green’s Ch., 429. 

The principal ground of complaint in the petition is, 
that the damages awarded for the location of the road were 
inadequate. But the statute gave the plaintiff the right to 
appeal to the district court. This, so far as appears, he 
failed todo. It would seem therefore, that he was satis- 
fied with the amount of the award. In any event, the 
statute gave him a plain adequate remedy, which if he neg- 
lected, he cannot now invoke the aid of a court of equity to 
cure hisown laches. Neither the petition nor proof justify 
the interposition of a court of equity. The judgment of 
the district court is therefore reversed and the action dis- 
missed. 


JUDGMENT ACCORDINGLY, 


TuHE other judges concur. 


W. R. ARTMAN, PLAINTIFF IN ERROR, V. THE West 
Pornt Manuracturina CoMPANY, DEFENDANT IN 
ERROR. 

Final Order. Anorder ofa district court setting aside the verdict 
of a jury and granting a new trial during the term at which 
the verdict is returned, and before judgmeut, is not a final order, 


and therefore not reviewable by proceedings in error. 


Esror to the district court for Cuming county. Heard 
below before Barnes, J. 


T. M. Franse, for plaintiff in error. 
M. McLaughlin, for defendant in error. 
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REEsE, J. 


The plaintiff in error brought his action in the district 
court of Cuming county, in which he demanded judgment 


against the defendant in error for the sum of $3,028.69, 
with interest, etc. The issues were joined and the cause 
was tried to a jury who returned a verdict in favor of plain- 
tiff for the sum of $1,855.32. The defendant then filed a 
motion for a new trial, alleging as grounds therefor that 
the damages awarded by the jury were excessive; that the 
verdict was contrary to law; that the verdict was contrary 
to the instructions of the court; that it was against the 
weight of evidence, and that there was not sufficient evi- 
dence to sustain the verdict. 

The motion was sustained and a new trial granted. 
From the decision of the court in granting a new trial, 
the plaintiff brings the case into this court on error for 
review. No new trial has been had, and for aught that 
appears from the record, the cause is still pending in the 
district court awaiting trial. Such, we presume, is the fact. 

Section 582 of the civil code provides that a “judgment 
or final order made by the district court may be reversed, 
vacated, or modified by the supreme court for errors appear- 
ing on the record.” 

Section 581 is as follows: “ An order affecting a sub- 
stantial right in an action, when such order in effect de- 
termines the action and prevents a judgment, and an order 
affecting a substantial right made in a special proceeding, 
or upon a summary application in an action after judg- 
ment, is a final order which may be vacated, modified, or 
reversed as provided in this title.” 

The question which presents itself is, was the decision 
of the district court in setting aside the verdict of the jury 
and granting a new trial, a “judgment or final order?” 
This question is jurisdictional. If it was not, this court 
has no jurisdiction or authority to interfere with the order 
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even if improperly or erroneously made. This question 
has never been passed upon by this court, and the cases of 
Kruger v. Harvester Co., 9 Neb., 526, and Murray v. 
School District, 11 Neb., 436, do not sustain the proposi- 
tion contended for by plaintiff in error. Both of those 
decisions involve a construction of sec. 602 of the civil 
code, which provides for reversing, vacating, etc., judg- 
ments rendered at a previous term of such court. 

By the terms of the statutes above quoted the order 
sought to be reviewed must not only be an order affecting 
a substantial right, but it must be one which “in effect 
terminates the action and prevents a judgment.” The 
order in question does not do this. By this statute there 
are two classes of orders which may be reviewed by this 
court. One is where the order affects a substantial right 
in an action, and in effect determines the action, and the 
other is an order affecting a substantial right in a special 
proceeding, or upon a summary application in an action 
after judgment. 

It is quite clear that an order granting a new trial dur- 
ing the term in which the verdict of a jury is returned ° 
cannot be said to belong to the second class of orders men- 
tioned in the section above quoted, and it is equally obvi- 
ous that it must be classed with the first. If that be true, 
we fail to see how it can be treated as a final order, or one 
which determines the action. A final order is one which 
disposes of the cause either by sending it out of court be- 
fore a hearing is had on the merits, or after a hearing on 
the merits, either granting or refusing the relief demanded 
by the plaintiff. Freeman on Judgments, §§ 29, 30, and 36. 

The case of Conord v. Runnels, 23 Ohio St. Rep., 601, 
seems to be in point, and in that case it is held that “an 
order of court granting or overruling a motion to set aside 
the verdict of a jury and grant a new trial is not a final 
judgment or order for the reversal of which a petition in 
error can be prosecuted before the final disposition of the 
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case.” 


This decision was made under a statute similar 
to our own. The Iowa cases cited are not in point here, as 
the statute of that state provides in direct terms for a 
review in cases of this kind. In Hall v. Vanier, 7 Neb., 
398, it is said that “no judgment or order which does 
not determine the rights of the parties in the cause and 
preclude further inquiry as to their rights in the premises 
is a final judgment,” and in Brown v. Edgerton, 14 Neb., 
453, it is held that “An order of a district court va- 

- cating its own judgment during the term at which it is 
rendered is not a final order, and therefore is not review- 
able by proceedings in error.” See also Scofield v. The 
State National Bank of Lincoln, 8 Neb., 16, and School 
District v. Brown, 10 Neb., 440. 

_It is clear that this court has no legal authority or ju- 
risdiction to act in the premises. The petition of plaintiff 
in error is dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Joun McCur, PLAINTIFF IN ERROR, V. JoHN LEE, DE- 
FENDANT IN ERROR. 


Forcible Entry and Detention: APPEAL. In actions for the 
forcible entry and detention or forcible detention of real proper- 
ty, on appeal to the district court it is not necessary that new 
pleadings be filed. 


Error to the district court for Clay county. Tried 
below before Morris, J. 


Seymour G. Wilcox and W. &. Prickett, for plaintiff in 
error. 


Hurd & Matters, for defendant in error. 
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Reese, d. . 


This action was commenced before a justice of the peace 
for the possession of certain real estate alleged to be forci- 
bly detained by the plaintiff in error. Judgment of resti- 
tution was rendered in favor of the then plaintiff, and 
from which the plaintiff in error appealed to the district 
court. The judgment was rendered by the justice on the 
16th of February, and the transcript was filed in the dis- 
trict court on the 8th day of May following; that being 
the first day of the succeeding term. The cause was set 
down for trial at that term, over the objections of the 
plaintiff in error, who then filed a motion for a continu- 
ance. This motion was overruled by the court when he 
filed sundry objections to being compelled to go to trial. 
These were likewise overruled. The plaintiff in error 
excepted to the decision of the court in both instances 
and declined to participate further in the proceedings. A 
jury was impaneled and trial had resulting in another 
verdict and judgment in favor of the plaintiff in that 
action. Plaintiff in error now brings the case into this 
court for review by proceedings in error. 

The contention in this court is, that issues should have 
been formed in the district court by the filing of a petition, 
answer, etc., as in other cases under sections 1010 and 
1010a of the civil code, and that the court erred in set- 
ting the case down for trial at the first term after the ap- 
peal without continuing the cause, and ordering issues to 
be joined. It is claimed that by the provisions of the act 
of February 27, 1883, page 327, Laws of 1883, actions 
of this kind are recognized as “actions” under the code, 
as well as by section 8 of the civil code, which fixes the 
time within which actions of this kind can be brought, and 
that by the provisions of section 1010a the pleadings 
must be filed and issues joined as in other cases, We can- 
not coincide with this view. It is true that proceedings 
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of this kind are properly denominated “actions.” But 
the action of forcible entry and detainer, or detainer only, 
is governed by rules of procedure provided by the code 
for actions of its kind. “The complaint sets forth an in- 
jury or wrong criminal in its nature.” Myers v. Koenig, 5 
Neb., 422, and the gravamen of this action is the unlawful 
and forcible detention of real property. No other plead- 
ings are provided for by law than the complaint. No bill 
of particulars is required to be filed by either party, and 
no issue can be tried except that of the guilt or inno- 
cence of the defendant. The finding of the court or the 
verdict of the jury must be confined to this one question, 
and this is true on the trial in the district court as well 
as before the justice. It. seems to us quite clear that it 
was not the intention of the legislature to require the 
filing of a new complaint on appeal, but that in that par- 
ticular, as in the mode of trial, the procedure should be 
different from that laid down for other civil actions. 

It might be further observed that the law (section 1023, 
civil code) substantially provides what the contents of the 
complaint shall be. The requirements of that section 
could not be ignored in the district court on appeal. The 
law nowhere provides for the contents of a bill of particulars 
in a justice court. It must state the facts constituting the 
cause of action in a plain and direct manner, and it has 
been held that a statement of account or the filing of a 
promissory note with the justice is a sufficient compliance 
with the law governing bills of particulars. But in the 
district court another rule has been provided by law. The 
petition stating facts and a demand for the relief sought must 
be filed, which takes the place of the bill of particulars. 
This cannot be the case in actions of the kind before us. 

The decision of the district court was correct, and is 
affirmed. 

JUDGMENT AFFIRMED. 

THE other judges concur. 

39 
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Tue Sroux Crry anpd Paciric RaiLtRoap CoMPANy, 
PLAINTIFF IN ERROR, v. ALEXANDER J. FINLAY- 
SON, DEFENDANT IN ERROR. 


1. Instructions. It is theduty of the district court upon the trial 
of a cause to a jury, to inform the jury by its instructions of the 
issues in the case on trial. But if on such tria] the issues are 
imperfectly stated, the party desiring a more specific instruction, 
must call the attention of the court thereto by a request for a 
correct instruction in order to secure a review of such failure by 
the supreme court. 


~ 


: CITATIONS ON MARGIN. A judgment will not be reversed. 
for the reason that the successful party in the district court, in 
preparing and submitting to the court instructions to the jury, 
enters on the margin thereof references to the authorities sup- 
posed to sustain the instructions, unless it be sbown that the 
opposite party was prejudiced thereby, But such practice 
should not be permitted by the courts, and such references 
should be obliterated before sending the instructions to the jury 


CONSTRUCTION. Instructions given to a jury must be 
construed together, and if, when considered as a whole, they 
properly state the law, it is sufficient. 


4. Railroads: DAMAGES BY EXPLOSION: NEGLIGENCE. An 
instruction as follows: “ Before plaintiff can recover, you must 
be satisfied by a preponderance of evidence that the defendant 
owned and was operating the locomotive boiler and engine 
thereto attached at the time of the alleged explosion; that there 
was an explosion of said boiler by reason of negligence on the 
part of defendant, and that this plaintiff was damaged by reason 
of said explosion,’”? Held, Not erroneous when taken in con- 
nection with other instructions given to the jury. 


4 Master and Servant: DAMAGES: NEGLIGENCE. If au em- 
ployer knowingly furnishes an employe defective machinery 
with which to work, and which machinery though danger- 
ous is not of such character that it may not be rcasonably used 
by the use of care, skill, and diligence, and the employe in 
obedience to the requirements of the employer uses and operates 
such dangerous machinery carefully and skillfully, believing 
there is no immediate danger, and when it is reasonably probabl 
it can be safely operated with such care, the employe does not 
assume the risk, and if he is injured by such machinery without 


8. 


9. 


10. 


11. 
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fault or negligence on his part, the employer will be held liable 
for the damages resulting from such injury. 


: INSTRUCTIONS: ERROR NOT PREJUDICIAL. 
The following instruction was given to the jury : ‘‘If the engine 
furnished by defendant for the use of plaintiff in its service had 
been in service as long as it could with safety be used without 
examination and overhauling, and defects existed in the boiler, 
which could have been ascertained by the exercise of reasonable 
and ordinary care and prudence, it was the duty of the defend- 
ant to have ascertained and remedied such defects, instead of 
suffering the plaintiff to be exposed to the peril of an explosion, 
and if the defendant failed to perform such duty it is liable to 
the plaintiff for the damages which are the direct result of such 
failure, unless the plaintiff contributed thereto by negligence on 
his part.’? Held, That the words ‘‘instead of suffering the 
plaintiff to be exposed to the peril of an explosion,” while quite 
unnecessary, were not prejudicial. 


4 : NOTICETO AGENTS. The following instruction 
was given to the jury on the trial: “ Even if the agents of the 
defendant who had charge of the engines on defendant’s road 
and the duty of their repair did not positively know that the 
engine was unsafe, yet if it was in fact unsafe and they had re- 
ceived such reports in regard to it as ought to have put them on 
their guard and to have led by the use of proper diligence to 
knowledge of the facts, the defendant must be held to the same 
liability as if their agents had actual knowledge.’ Held, Not 
erroneous as not designating particularly the agents by whose 
knowledge the defendant would be held liable, as, when applied 
to the evidence, there could be no mistake as to the agents re- 
ferred to. 


Evidence: EXPERTS. Witnesses who show scientific, or prac- 
tical skill and knowledge and experience as to matters of which 
they testify, are competent as experts. The weight to be given 
to their testimony is for the jury to determine, 


Depositions: oBJECTIONS. Objections to depositions, except 
upon the grounds of incompetency or irrelevancy, must be re- 
duced to writing and filed before the commencement of the trial, 
or they must be disregarded by the court. Sec. 390, civil code. 


Evidence: BOOKS OF SCIENCE. Books of science or art are 
competent evidence when shown to be reputable or standard 
works. 


Trial: PHYSICAL EXAMINATION OF PLAINTIFF SUING FOR 
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InJuniEs. It is not error for the court during the progress ofa 
trial to refuse to order the plaintiff, who sues for injuries to his 
person, to submit to an examination of his person by physi- 
cians who are witnesses for the defendant, in the absence of any 
showing whatever that justice would be promoted thereby, and 
especially so when the plaintiff submits to an examination by 
such witnesses in the presence of the jury. 
12. Verdict. The verdict is sustained by sufficient evidence, 


13. DAMAGES EXCESSIVE. The case examined and the 
verdict held to be excessive, and a new trial ordered unless a 
remittitur of $3,000 is filed, in which case the judgment for 


$6,250 will be affirmed. 


Error to the district court for Washington county. 
Tried below before NEVILLE, J. 


Joy, Wright & Hudson, and L. W. Osborn, for plain- 
tiff in error. 


George W. Doane and Ballard & Walton, for defend- 


ant in error. 
REEsEs, J. 


This is an action against the plaintiff in error, the 
Sioux City & Pacific Railroad Company, for damages re- 
sulting from a personal injury caused by the explosion of 
an engine of said company, and on which defendant in 
error was at the time engaged and employed as an en- 
gineer. The petition alleges that the engine became and 
remained defective and dangerous through the negligence 
of the plaintiff in error. The answer of plaintiff in error 
admitted the explosion of the boiler on the engine, but de- 
nied all negligence or carelessness of the company; de- 
nied that the plaintiff had received the injuries as stated, 
and averred that the explosion was caused by the contribu- 
tory negligence of the defendant in error. 

There was a jury trial which resulted in a verdict of 
$9,250 in favor of defendant-in error. 
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The first error assigned by the plaintiff in error is, that 
there was a failure on the part of the trial court to prop- 
erly state to the jury the issues in the case in its instruc- 
tions, and in this connection our attention is specially called 
to the first instruction given by the court. This instruction 
is as follows: “The plaintiff sues in this cause for damages 
alleged to be sustained by reason of the explosion of a lo- 
comotive boiler owned and operated by the defendant.” 
It is, perhaps, hardly fair'to say that by this instruction 
the trial court intended to state the issues involved in the 
case or any part thereof, but rather that he intended to 
give to the jury a short but general idea of the character 
or nature of the action. However that may be, it is clear 
that by the whole instructions given to the jury by the 
court the issues were virtually stated, though not particu- 
larly stated as such. The law bearing upon every issue in 
the case was carefully given, and the jury were informed 
that if they found the facts as alleged by plaintiff in error 
in its answer without referring to it, they must find for 
the defendant, plaintiff in error. It is true that as a mat- 
ter of practice it would be better for the trial court to 
state the issues by an instruction given for that particular 
purpose. Yet it is not always done, and in the absence 
of any effort on the part of the parties to have it done, 
we do not think a judgment should, for that reason, be 
reversed. It has been decided by this court, and we take 
it to be now settled in this state, that before the complaint 
that an instruction is not sufficiently explicit will be re- 
garded, the matter must have been brought to the attention 
of the trial court by a request for a satisfactory instruction 
which was refused. The B. & M. R. RB. Co. v. Schluntz, 
14 Neb., 425. The Sioua City R. R. Co. v. Brown, 18 
Neb., 317. 

The next question presented is, that “the instructions 
given to the jury at the request of the plaintiff had, in- 
dorsed on the margin, citations and references to authori-~ 
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ties, stated in the presence of the jury to be in support of 
the instructions asked.” Our attention has not been called 
to any part of the record which shows what was stated in 
the presence of the jury, nor that any objection was made 
. thereto and an adverse ruling made. But passing that 
question, and giving the plaintiff in error the full benefit 
of it, we fail to see prejudicial error. Again, we say that 
as a matter of practice we do not approve of such margi- 
nal references. They were evidently intended as'‘a memo- 
randum for the benefit of the court and for no other pur- 
pose; so that if the court should donbt the correctness of 
the law as stated in the instruction he could turn to the 
authorities cited and verify their correctness. When that 
was accomplished those references should, perhaps, have 
been obliterated. The practice ought not to be encouraged 
by the courts. But we fail to see the prejudice resulting 
to either party. It was argued that it might, and natu- 
rally would, have a tendency to more fully impress upon 
the minds of the jury the soundness of the law as stated 
in the instructions. How could it? It was the duty of 
the jury to accept the law as given by all the instructions 
as the law of the case, and that without question. The 
court is the sole judge of the law. The jury of the 
facts. Again, what harm could possibly result from the 
statement in the presence of the jury that the authorities 
cited supported the instruction. This statement was evi- 
dently made to the court. If the authorities thus cited 
had been read to the court and commented on, by way of 
argument, by the counsel presenting the instructions, no 
objection could have been made thereto, and in fact this is 
a very common custom, approved by courts and the bar in 
general. If this is allowable we can see no reason why a 
reference to the authorities under the same circumstances 
may not be. 

Each instruction given by the court upon its own mo- 
tion was excepted to by the plaintiff in error, but as some 
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of them seem to us to be more in its favor than against 
it, we will not examine those which are apparently open 
to this criticism. 

Instruction number two is as follows: “Before plaintiff 
can recover you must be satisfied by a preponderance of 
evidence that the defendant owned and was operating the 
locomotive boiler and engine thereto attached at the time 
of the alleged explosion, That there was an explosion of 
said boiler by reason of negligence on the part of defend- 
ant, aud that this plaintiff was damaged by reason of such 
explosion.” Complaint is made of this instruction for the 
reason that “it practically told the jury that plaintiff could 
recover if the defendant was negligent, and left out of view 
the plaintiff’s contributory negligence.” Whatever ob- 
jection of this kind might be urged against this instruction 
if taken alone, we are convinced that instruction number 
three, which follows the one complained of, and instruction 
number four of those asked by the plaintiff in error (de- 
fendant below) and given by the court, would remove all 
objection. Number three is as follows: “ Ordinarily, a 
plaintiff in an action of this character for damages cannot 
recuver where he is guilty of contributory negligence, as 
contributory negligence may be of various degrees.” What 
is meant by the latter clause of this instruction is explained 
in instruction number five. The fourth instruction above 
referred to is, as modified by the court, as follows: “If the 
jury find from the testimony that plaintiff, prior to the 
explosion of the boiler upon engine No. two, had been the 
engineer in charge of said engine, and was such engineer 
at the time of said explosion, and if you further find that 
the said plaintiff knew of the defects in the throat-sheet of 
said engine, and with such knowledge continued in the 
employment of said defendant, gnd run and operated said 
engine without objection, plaintiff cannot recover for any 
injury he may have sustained by reason of the explosion 
of the boiler of said engine.” When we reflect that the 
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only contributory negligence alleged against the defendant 
in error consisted in the fact that he continued to operate 
said engine after indications of the weakness of the iron 
was discovered by him and the attention of the proper 
agents and servants of the plaintiff in error called to the 
fact, with the request by him that another engéne be fur- 
nished him, it becomes quite clear that these instructions 
are, when taken together, unobjectionable. 

The facts in this ease may be briefly stated to be that 
the defendant in error had, for about two years, been in the 
employ of the plaintiff in error as a locomotive engiueer on 
its railroad. That he had had charge of this particular en- 
gine for a considerable part of this time. Toward the latter 
part of this employment he noticed what he conceived to 
be evidences of weakness in that part of the locomotive 
known as the throat sheet. He called the attention of the 
proper officers and agents of the plaintiff in error to this 
fact, and upon examination it was thought there was no im- 
mediate danger, and he was instructed to continue with the 
engine until such time, in the near future, as they could ef- 
fect an exchange and cause the necessary repairs to be made. 
Afterward, seeing, as he thought, increasing signs of weak- 
ness in that part of the boiler, he again, and on several 
occasions, called attention to the facts, when he was in- 
formed that another engine would be furnished him in a 
given time, and requested to continue with the one in ques- 
tion until that time, which he did, and for two days 
longer, when the accident occurred. During this time he 
was careful to keep the steam at a comparatively low pres- 
sure, and supposed that with this precaution there was no 
immediate danger. It is not claimed, and cannot be, that 
the explosion was caused or brought about by any negli- 
gent act of his. Under these circumstances it seems to us 
that the true rule might be stated to be, that if the defec- 
tive machinery, though dangerous, is not of such a char- 
acter that they may not be reasonably used by the exercise 
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of care, skill, and diligence, the servant does not assume 
the risk. If the servant, in obedience to the require- 
ment of the master makes use of machinery which, though 
dangerous, is not so much so as to threaten immediate in- 
jury, or where it is reasouably probable it may be safely 
used by extraordiuary caution or skill, the master would 
be liable for a resulting accident. At least such a rule is 
as favorable to the plaintiff in error as could, in our opin- 
ion, be reasonably required by it, and especially would this 
be true when it is shown that the master was fully in- 
formed of the apparent danger and the machinery used 
upon his request and judgment. Snow v, Housatonic R. 
Co., 8 Allen, 441. Colorado, ete., R. R. Co., v. Ogden, 3 
Col., 499. Patterson, etc., v. Pittsburg R. Co.,76 Pa. St., 
389. 2 Thompson Negligence, 967. Keegan v. Western 
R. R. Corporation, 8 N. Y., 175. Applying this rule to 
the instructions we think they correctly state the law. 
Complaint is made of instruction number two asked by 
the defendant in error and given by the court. This in- 
struction is as follows: “If the engine furnished by the 
defendant for the use of the plaintiff in its service had 
been in service as long as it could with safety be used 
without examination and overhauling, and defects existed 
in the boiler which could have been ascertained by the ex- 
ercise of reasonable and ordinary care and prudence, it was 
the duty of the defendant to have ascertained and remedied 
such defects, instead of suffering the plaintiff to be exposed 
to the peril of an explosion, and if the defendant failed to 
perform such duty it is liable to the plaintiff for the dam- 
ages which are the direct result of such failure, unless the 
plaintiff contributed thereto by negligence on his part.” 
The objection to this instruction is in reference to the 
words: “Instead of suffering the plaintiff to be exposed 
to the peril of an explosion,” which are found in the body 
of the instruction. It is quite difficult for us to see the 
functions of those words, why they were placed there, or 
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what good purpose they can accomplish. It is equally as 
difficult for us to see what harm they can possibly do. 
Plaintiff contends they are “ argument” and “could have 
no other effect than to arouse the feelings of the jury and 
enhance the amount of their verdict withont any just 
cause for it.” While we can see no particular necessity 
for the language, as the instruction without it has the same 
meaning and purport, yet we fail to see anything more in 
that language than a conclusion, or rather a comparison, 
which naturally and irresistibly arises in the mind from 
the instruction as it would be without it. If the plaintiff 
in error had ascertained “‘ and remedied the defect” instead 
of doing as it did, it would not have been liable. But 
failing to do so, “unless the plaintiff (defendant in error) 
contributed thereto by negligence on his part,” the plaintiff 
in error would be liable. ‘The error is not prejudicial and 
the judgment will not for that reason be reversed. 

The third instruction asked by defendant in error and 
given by the court is as follows: “Even if the agents of 
the defendant who had charge of the engines on defendant’s 
road, and the duty of their repair, did not positively know 
that the engine was unsafe, yet if it was in fact unsafe, and 
they had received such reports in regard to it as ought to 
have put them on their guard, and to have led, by the use 
of proper diligence, to knowledge of the facts, the defend- 
ants must be held to the same liability as if their agents 
had actual knowledge.” The complaint as to this instruc- 
tion is, that “it holds the defendant liable regardless of who 
of its agents had knowledge of defects of the engine, or to 
whom reports of such defects were made.” This position 
cannot be maintained. The instruction is intended to ap- 
ply to the testimony introduced on the trial. The defend- 
ant in error claimed that the proper officers and agents had 
knowledge of the defects of the engine. That knowledge 
was denied by some of them, but the proof showed that the 
engine had been reported to them as unsafe. If they could 
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have ascertained as to the truth of those reports, made to 
them directly by those whose duty it was to make such re- 
ports, it was their duty todo so. If they declined or re- 
fused to know the facis which by “ proper diligence” would 
have led to an absolute knowledge of those facts, the liabil- 
ity would be the same as if they knew. As to what agents 
are referred to by this instruction was clearly set forth by 
the instructions as well as by the whole case. 

It is insisted by the plaintiff in error that the testimony 
of certain witnesses, whose occupation was that of boiler- 
makers, was improperly received, as by their own testi- 
mony they were incompetent to testify as experts. They 
all showed that for a long time they had been engaged in 
making boilers, and some of them showed experience in 
testing boilers. They testified to their knowledge and ex- 
perience as to the matters enquired of. Their testimony 
was clearly competent. The amount of weight to which 
their testimony was entitled was a question for the jury to 
determine. Courts cannot establish a standard by which 
to measure expert witnesses. If they show that they have 
practical skill or scientific knowledge and experience as to 
the matters under investigation, they are competent to tes- 
tify. 

The deposition of the witness De Haven was taken by 
plaintiff in error, but read to the jury by defendant in 
error. Objection was made to the reading of a part of his 
answer to one of its interrogatories, for the reason that the 
same was not responsive to the interrogatory. But as the 
objection was not made and filed before the commencement 
of the trial, as required by section 390 of the civil code, 
the court was justified in disregarding it. See also Weeks 
on Depositions, § 404. 

The next objection urged by plaintiff in error is to the 
admission in evidence of a selection from a book entitled 
“A Catechism of a Locomotive,” by “Forney.” 

Section 342 of the civil code provides that “ historical 
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works, books of science or art, and published maps or 
charts, when made by persons indifferent between the par- 
ties, are presumptive evidence of facts of general notoriety 
or interest.” This book was sufficiently shown by the tes- 
timony of the witness Teal, who was one of the expert 
wituesses of plaintiff in error, to be a standard work, to 
admit it in evidence. While it is perhaps true that evi- 
dence of that character was required before the book could 
be admissible, yet the testimony offered being uncontra- 
dicted there was enough prima facie to admit it. 

Much is said by counsel on both sides upon the subject 
of “comparative negligence” and the relative degrees of 
care and diligence exercised by the parties to the action. 
We have failed to find any proof of negligence on the part 
of defendant in error, and will dismiss that subject without 
further remark. 

The record shows that after the defendant in error had 
introduced all his testimony on the trial, and had rested 
his case, the “defendant (plaintiff in error) moved the 
court to direct the plaintiff to allow the physicians called 
on the part of the defense to make an examination of his 
person with reference to his alleged injuries, for which he 
now seeks to recover. The court ruled that it had no 
power to make such an order, to which ruling defendant. 
excepts.” Error is assigned in this court based upon this 
record. 

If such examination was proper to be made, and if the 
defendant in error upon application had refused to allow 
it to be done, we are inclined to believe the court had the 
power to make and enforce such an order. It is funda- 
mental that if a decision or ruling of a court is correct, the 
fact that the reason assigned therefor by the court, when 
making it, is not sufficient to sustain the order, the fact of 
such deficient reason being given will not vitiate the ruling 
or order. The question now before us is, did the court err 
in its refusal to make the order requested? We think not. 
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It is not the province of courts to make useless and un- 
necessary orders, simply because they are so requested. 
There was no showing made to the court that permission 
to make the examination had been refused by defendant 
in error, nor that any such permission had been requested. 
There is no showing of any kind that such examina- 
tion was necessary in order to aid plaintiff in error in 
making its defense,—indeed there was no intimation made 
that any good could possibly result or benefit be derived 
from such an examination. The request was made in the 
midst of the trial. The court was asked to stop the trial 
and send out the plaintiff in the suit for examination, 
Again, this request hardly possessed all the elements of 
fairness. The court was asked to virtually place the de- 
fendant in error in the hands of the defense. It was not 
sought to have the examination r.ade by disinterested and 
unbiased surgeons whom the parties might select or the 
court appoint, but by the “ physicians called upon the part 
of the defense.” Again, the record shows that when the 
witnesses on the part of the defense were placed upon the 
stand to testify upon the question of the alleged injury, 
the defendant in error was asked to “step forward and 
allow the witness to examine him,” which he did. The 
record further shows that the defendant in error was 
“asked to remove his coat and vest, which he does, and 
the witness examines the back, sides, and other portions of 
the body of the plaintiff; also as to his breathing; also the 
condition of the eyes, the muscles of the leg, the condition 
of the tongue and of the pulse.” From this it must seem 
that even if the court had erred by its refusal to make the 
order, that error was cured by the examination made by 
consent of defendant in error. The only case cited by 
plaintiff in error in support of its position is Schroeder v, 
The C.,R. I & P. R. R. Co., 47 Lowa, 375. But there is 
a wide distinction between that case and this. In that case 
the request was made after the jury was impaneled, but 
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before any of the testimony was heard. The application 
was in writing, and requested the examination to be made 
by a “proper number of physicians, to be selected, in equal 
numbers, by plaintiif and defendant, and it was proposed 
by defendant that its own medical officer should not be 
one of the number, * * ™* and in support of this 
application the affidavit of a surgeon and physician in the 
employment of defendant was filed, stating that he had 
professionally attended plaintiff immediately after he was 
injured, and had made personal observation of plaintiff’s 
condition, and had heard his testimony at the former trial, 
and it was his belief, based upon these means of knowledge, 
that his injuries were not of the character claimed by him 
and that the truth of the matter could be ascertained by a 
proper personal examination of the plaintiff.” It also ap- 
pears in that case that an effort was made to procure an 
examination of plaintiff in the presence of the jury, as 
was done in this case, but the plaintiff refused to submit to 
jt, and the court would not order it, and that, too, after 
the plaintiff had testified that his back and internal organs 
were affected by the injury, and that “one of his legs was 
disabled to an extent that deprived him of its full use, and 
that he thought it appeared to be smaller and somewhat 
shrunken.” Our attention has been called to no other case 
upon this subject, and we know of no other holding as the 
Towa case. As to the soundness of the position taken by 
that court we have nothing tosay. The question is not 
before us. It is enough to say that under the authority of 
that case it cannot be ‘made to appear that the ruling of 
the court in this case was erroneous, or that it abused its 
discretion in refusing to make the order sought. 

The next question presented by plaintiff in error is that 
the verdict of the jury is not sustained by sufficient evi- 
dence. With the exception hereafter noticed we cannot 
agree with the counsel for plaintiff in error. We have al- 
ready, in some degree, discussed the evidence and facts of 
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the case, and the length of the record must prevent any 
further discussion thereof. We have carefully examined 
the record, and conclude the evidence will sustain a verdict 
for defendant in error. 

The last matter presented for consideration is that the 
verdict is excessive. To this proposition we assent. The: 
testimony shows that at the time he received the injury the 
defendant in error was about twenty-five years of age. 
While the testimony of the physicians leave it in doubt as 
to his final and complete recovery, it appears that at the 
time of the trial he had so far recovered from his injury as 
to be engaged in business, and to be able to devote most if 
not all of his time thereto. The injury is defined and de- 
scribed by the physicians as concussion of the spinal cord, 
by which a diseased or abnormal condition of the nervous 
system is prodaced, affecting his general health to some 
extent, and depriving him of the ability to engage in active 
physical labor, and perhaps rendering him unfit to engage 
in his business as railroad engineer. He has retained his. 
mental faculties to their full extent. At times he is free 
from pain; at others he has a soreness and pain in his 
back. There was no laceration of any part of his body, 
no fracture of any bones. ‘There is supposed to be no in- 
jury to the bones of his spinal column. The physical or 
visible evidences have disappeared, and some of the physi- 
cians give it as their opinion that there will ultimately be 
a substantial but perhaps not a complete recovery. 

Believing that the verdict is excessive, the judgment and 
decision of this court is, that the judgment of the district 
court be set aside and a new trial granted, unless the de- 
fendant in error enter a remittitur of the sum of three 
thousand dollars within thirty days from this date. If 
such remittitur is filed, the judgment to the extent of six 
thousand two hundred and fifty dollars will be affirmed. 


JUDGMENT ACCORDINGLY, 
Tue other judges concur. 
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1, Collateral Securities: COLLECTION BY CREDITOR. Where 
a debtor places in the hands of his creditor collateral securities 
to secure the debt owing by him, and which must be collected 
at expense and cost, if collected at all, the pledgee has the right 
to proceed to the collection of the securities, and the pledgeor 
will be held liable for the necessary, customary, and usual costs 
and expenses of such collection, such cost and expense to be de- 
ducted out of the proceeds of the collateral. But he will not be 
held for the payment of unusual and uncommon expenditures or 
costs without his consent. 


2. : EXPENSES AND COSTS OF COLLECTION. G. C. 
made an assignment of a mechanic’s lien and account to B. for 
the purpose of securing to B. the payment of $1,500 to himself 
and $2,912 to him as trustee for the estate of G. B. soon after 
made an assignment for the benefit of his creditors to W. W. 
began proceedings to enforce the mechanic’s lien with the 
knowledge and consent of C. The enforcement of the lien was 
resisted, and after some years of litigation W. refused to fur- 
nish to his attorneys any more money to carry on the litigation, 
but agreed with them that they might proceed with the litiga- 
tion at their own expense and costs, and if successful retain as 
their compensation a sum sufficient to pay their expenses, and 
compensate them for the risk assumed, but in case of failure, to 
lose the money advanced and receive no compensation. This 
contract was made without the knowledge or consent of C. The 
attorneys proceeded with the cause and were finally successful. 
Held, That the pledged securities were not liable for the in- 
creased attorneys’ fees caused by such contract. 


3. 


PAYMENT OF DEBT: RIGHTS OF PLEDGEOR. After the 
payment of the debt for which a collateral security is pledged, 
the pledgeor or his assignee is entitled to the pledged security if 
any remains. 


APPEAL from’ the district court of Cuming county. 
Heard below before Barnss, J. 


Lamb, Ricketis & Wilson, for appellant. 
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John D, Howe and R. F. Stevenson, for appellees. 
REESE, J. 


This is an appeal from a decision and decree of the dis- 
trict court of Cuming county. The first question pre- 
sented to this court for decision is upon a motion made by 
appellant for an order incorporating certain papers, reci- 
tals, etc., into the bill of exceptions, and which it is claimed 
the judge of the district court, wherein the cause was tried, 
wrongfully refused to incorporate therein. The bill of 
exceptions has been settled and signed by the district 
judge. Whether rightfully or wrongfully is not for this 
court to decide. He has acted upon the matter, and his 
decision under our statute is final so long as it stands un- 
reversed. This court has no jurisdiction or authority to 
incorporate rejected matter into a bill of exceptions. The 
motion must therefore be overruled. . + 

A great many exceptions were taken by the plaintiff on 
the trial in the district court, which are urged with consid- 
erable force in this court. But as in our view of the case 
they become unimportant they will not be noticed, and the 
case will be disposed of upon its merits. 

The action is brought by plaintiff, who is the son and 
remote assignee of George W. Cressman, who it is alleged 
was the owner of a certain decree rendered by the circuit 
court of the United States, enforcing a mechanic’s lien 
against certain property in West Point, and which decree, 
not being satisfied, was rendered effectual by the decision 
of this court in Romig v. The West Point Butter and 
Cheese Association, reported in 12 Neb., 567. It appears 
that plaintiff’s father, who was the original owner of the 
lien, assigned it to one A. F. Blair, as collateral security 
for a debt owing by him to Blair of something over $1,500, 
and also to secure a debt of something over $2,900 to the 
estate of one Gavit. The action to foreclose the lien was 
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brought by Blair, who was seeking to enforce the lien for 
the purpose of applying the proceeds to the payment of the 
two claims referred to. Before the foreclosure was com- 
pleted, Blair became insolvent and assigned his property to 
Whitall for the benefit of his creditors. Whitall then took 
charge of the matter of the enforcement of the lien so far 
as looking after the claim was concerned. The defendants 
Howe and Stephenson were the attorneys who had charge 
of the claim in this state, and were to a great extent subject 
to Whitall and certain attorneys in Philadelphia, who rep- 
resented the estates of Blair and Gavit, Blair having died 
soon after his failure and assigument. There seems to be no- 
direct, proof that the notes which represented the indebted- 
ness of Cressman to Blair were ever placed in the hands of 
the assignee of Blair, but by the testimony of George W. 
Cressman it appears that the notes were transferred to 
other parties, presumably before the assignment, and had 
been by the owners reduced to judgments, which do not 
appear to have been paid. The owners of these judgments 
are not made parties to this action, and of course their 
rights, if any, to the security have not been determined in 
this action. 

While the actions growing out of the enforcement of the 
Cressman claim against the West Point Manufacturing 
Company were pending, most of which were quite expen- 
sive, Howe and Stephenson repeatedly called upon those 
interested, as appeared by the assignment to Blair, for aid 
in the way of money in prosecuting the actions. One of 
these actions was brought to this court on error by Howe 
and Stephenson, and is reported in 7 Neb., page 146, 
Blair and Oressman v. The West Point Manufacturing 
Company. The parties in Philadelphia were either unable 
or unwilling to advance the money necessary to remove 
prior encumbrances from the property against which the 
lien had been established, some $2,000, and the property 
was sold upon the prior liens, and $990 (the surplus) paid’ 
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to Howe, Stephenson, and Franse, attorneys, and which was 
divided between them. Some money was also sent to them 
to pay costs, etc., but a considerable portion of the money 
received by Howe and Stephenson was expended in costs 
and necessary expenses paid out during the litigation. 
After declining to furnish any money to aid in carrying 
on the litigation, Whitall and the attorney of the Gavit es- 
tate wrote to Howe giving him full authority to pursue 
such course and engage in such litigation as to him might 
seem best, but upon the condition that it should be at his 
risk as to costs, etc., and that if successful, he could 
deduct from the amount recovered such sum as would 
cover all expenses and pay him for the risk so assumed, 
and such attorney fee as he might see proper to charge, 
the repayment of expenses and his compensation to be con- 
tingent upon his success. The letter giving this authority, 
was written August 9th,1879. It is pretty clear from the 
testimony that Cressman was not consulted as to this last 
authority given Howe, and that he was not aware of it, 
although one of the attorneys in Philadelphia testified that 
he was advised fully as to each step taken. It is very 
clear that he had a general knowledge of the case, and that 
it was in the hands of attorneys in Nebraska, but no cor- 
respondence was had between him and Howe or Stephen- 
son. After a series of litigations extending from 1876 to 
1882, and ending with Romig v. The West Point Butter 
and Cheese Association, supra, the lien was finally estab- 
lished, and the amount thereof, near $8,000, was about to 
be collected, when the plaintiff commenced this action alleg- 
ing that by the assignment of the lien by his father he was 
the owner of the fund; that the amount due the Blair 
estate had been paid; that he was ready to pay the Gavit 
estate the amount due it; that Whitall had no authority to 
appear in the Romig case and secure the favorable judg- 
ment and decree obtained therein ; that Howe and Stephen- 
son had failed to remit the amount collected by them ; that 
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Howe and Stephenson have at no time been the attorneys of 
the plaintiff, but hostile to the interests of himself and his 
assignor, and had entered into a confederation with the 
parties in Philadelphia to collect the money and pay the 
same over to the Philadelphia parties, and for which ser- 
vices the said Howe and Stephenson are to receive large and 
unreasonable fees io be paid out of the proceeds of said 
decree; that the plaintiff and his assignor are in no way re- 
sponsible to the said Howe and Stephenson for any com- 
pensation for their services, nor is said decree in any way 
responsible therefor, notwithstanding said Howe and Ste- 
phenson have filed an attorney’s lien thereon for the same. 

An injunction is asked, and a decree that plaintiff be en- 
titled to all the money arising from{the collection of the 
decree, excepting the amount due the Gavit estate, and that 
defendants be required to account for moneys received, ete. 

Answers were filed by defendants setting up the facts as 
understood by them, and a trial in the district court resulted 
in a finding that Whitall had properly and rightfully rep- 
resented the Gavit and Blair estates in all the litigation 
referred to, having full authority therefor; that Howe and 
Stephenson had represented Whitall and the beneficiaries of 
the trust, and that the sum of $2,800 was due them out of 
said fund; that the amount due the Gavit estate was 
$3,732; that the evidence shows that the notes given to 
Blair by Cressman for $1,500 have not been paid; that 
Cressman has not shown himself entitled to any of the pro- 
ceeds of the decree; that there is due the Blair estate 
$13.36 on book account; that these several sums be paid to- 
the parties entitled thereto or their agents; and that the 
remainder of the decree, if any, be paid to Whitall, the 
plaintiff’s assignee in the foreclosure proceedings, to be re- 
ported by him to the proper court in Pennsylvania. 

The questions now presented for decision are, in our 
opinion, as follows: Ist. Are Howe and Stephenson en- 
titled to anything out of the fund in question for their 
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services in securing the fund? 2d. If so, is the amount 
allowed by the district court excessive? 3d. If they are 
entitled to the amount allowed should it be paid out of 
that fund before any of the other payments are made, so 
that the entire charge would fall on plaintiff, or should 
the charge for attorney’s fees be borne equitably by all the 
beneficiaries of the fund? 4th. Is Whitall entitled to re- 
ceive the remainder of the money to report to the Penn- 
sylvania court, or is plaintiff entitled to it? 5th. Was the 
court justified in finding that plaintiff had not shown him 
self entitled to any of the money due upon the decree? 

There is no dispute as to the rights of the Gavit estate 
except it be upon the question as to whether they should 
pay a part of the fees due Howe and Stephenson, if any 
such are due. Neither can there be any reasonable dis- 
pute as to the $13.36 awarded the estate of Blair upon 
book account. 

Our attention, then, is first directed to the question as 
to the rights of Howe and Stephenson. That they have 
labored long, faithfully, and with fidelity in preserving 
this fund cannot be questioned. Their employment grew 
out of the employment of Franse and Stephenson by George 
W. Cressman, plaintiff’s father and assignor. While it is 
true that Cressman did not know of the final agreement 
made with them by the representatives of the Gavit and 
Blair estates, yet it is equally true that he knew that his 
claim was being litigated in Nebraska by some one, and he 
assented thereto, and was at all times willing to take the 
benefit of such labor, and had he taken the trouble to in- 
vestigate he could easily have learned all about it. But he 
appears, for some reason or other, to have shown but little 
interest in the matter while there was so much uncertainty 
as to results. As soon as there appeared 1o be no further 
doubt as to what the outcome would be his interest re- 
vived. A court of equity is a poor place for a person to 
go to “‘reap where he has not sown,” as a general rule. 
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There is no doubt but that plaintiff should pay at least a 
part of the expenditure necessary for the protection of his 
claim, and the district court very properly found that 
Howe and Stephenson were entitled to compensation from 
the fund which they had created by their labors. The ques- 
tion of the amount of recovery was for the district court to 
settle in view of the testimony in the case. A finding and 
decree for a less amount would not have been disturbed 
by this court, yet we cannot say it was excessive. The 
testimony of many attorneys was taken upon this question. 
Some fell below, but more of them went above the amount 
allowed by the court. The testimony of very respectable 
and honorable members of the bar, of both Douglas and 
Lancaster counties, was taken, and the order of the court 
is fully supported by a majority of them. There are per- 
haps few cases to be found in the judicial records of Ne- 
braska which will show more prety hard labor than 
the one referred to. 

The next question is one in which we cannot approve the 
decree of the district court. We recognize the doctrine 
contended for by defendants, that the holder of a collateral 
security has the right to enforce its collection, and from the 
proceeds deduct the necessary expense of collection, as 
being the general rule in such cases. And had there been 
no such extraordinary expenditures necessary as in this 
case, the same rule would have been properly applied here. 
But, as we have above stated, the agreement was made 
with Howe that he should assume all risks, pay all costs 
and expenses necessary to be paid, and receive as his com- 
pensation such sum as he might reasonably charge if suc- 
cessful. In other words his compensation and reimburse- 
ment where wholly contingent and dependent upon his 
success. Under such circumstances it is clear, and must 
have been so to the parties making the contract, that the 
attorney’s fees would be greatly increased by such contract. 
The contract in the abstract was lawful, and not against 
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the policy of the law when made with reference to one’s 
own property. But the agreement appears to have been 
made by the pledgees without any reference to the wishes 
of the pledgeor. He had the right to expect that such 
contracts and expenditures would be made as are usually 
made in such cases, and for those he would be bound. But 
he could not be held to such an agreement without his con- 
sent unless it could be shown that the expenditure was 
necessary and he was so situated as to make it impracti- 
cable for him to be consulted or his consent obtained. The 
proof shows that he was, during all the time, a resident of 
the community, and not far from Philadelphia, where the 
representatives of the estates named were, and he could 
have been consulted as to the propriety of making the 
agreement. This is not shown to have been done. The 
testimony of the experts is that a reasonable contingent 
fee in such a case as the one in question would be from 
fifty to sixty per cent. The court allowed about forty. 
A contingent fee is shown to be about double the usual 
charges when not contingent. Therefore that part of the 
fund which goes to the Gavit estate and the Blair estate is 
chargeable with such proportion of the fee as would equal 
twenty per cent of the amount awarded them, which would 
be for the Gavit estate $746, and for the Blair estate $300. 
But the testimony shows that the notes given to Blair were, 
perhaps, transferred prior to the assignment by Blair. If 
the surety was transferred with the notes the transferees 
are entitled to the benefit of the surety. If not they 
may not be. It will then be necessary for further proof 
to be taken upon that question, and the fund, less the 
attorney’s fees, must be held until that question is settled. 
If the holders of those notes and judgments are entitled 
to the remaining $1,200 it must be paid to them or their 
agents, if not it rightfully belongs to the plaintiff. As 
they are not parties to this action no order can be made 
affecting their rights until they are made parties, and for 
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that purpose they must yet be brought in. The order will 
be that the money which would have gone to the Blair 
estate upon the collateral held by it to secure the $1,500 
be held until ninety days after the filing of proof of ser- 
vice of notice upon the holders of the indebtedness to 
Blair secured by the assignment to him to appear in the 
district court and maintain their right thereto, or until it 
be shown that such indebtedness is paid, and if claimed 
the issue must be tried. If not claimed at the expiration. 
of said time it must be paid to plaintiff. It follows that 
Whitall, as the direct representative of the Blair estate, is 
only entitled to $13.36, unless it be shown that said estate 
is still the holder of the $1,500 indebtedness secured by the 
assignment by Cressman to Blair. That the sum of $2,800 
is to be paid to Howe and Stephenson, and the money found 
due the Gavit estate, less the deduction of $746, is to be 
paid to the agent or attorney authorized to receipt therefor. 
That $1,200 is to be held for further proof of ownership, 
and that the remainder is to be paid to plaintiff (together 
with the $1,200) if not awarded to the estate of Blair or ° 
his assignees. : 

The decree of the district court is reversed so far as it 
relates to the disposition of the fund referred to, and the 
cause is remanded with instructions that a decree be entered 
in accordance with the views herein expressed. 


DECREE ACCORDINGLY, 


THE other judges concur, 
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Francis Harr, PLAINTIFF IN ERROR, v. THE STATE OF 
N EBRASKA, DEFENDANT IN ERROR. 


1. Statutes: REPEAL OF CRIMINAL LAW: EFFECT OF AMEND- 
MENT. The repeal of a criminal law by an amendatory act 
which changes the repealed act only by reducing the punish- 
ment, where the repeal and re-enactment were intended to con- 
tinue in force the uninterrupted operation of the old statute, will 
apply to crimes committed before the new act took effect, and 
the offender may be punished under the law asamended. State 
v. Wish, 15 Neb,, 448, followed and approved. 


2. Trial: veRpicr. The fact that a man was seen to enter, through 
a window, a room in which a jury had been sent 1o deliberate, 
without proof that the jury were still in the room, will not in- 
validate a verdict subsequently returned by the jury, where it 
is shown by the testimony of the jurors that no person, other 
than the jurors and bailiff, entered the room in which the jury 
were actually confined during their deliberations. 


8. 


ABSENCE OF PRISONER. The voluntary withdrawal of 
a prisoner from the court room during the progress of his trial, 
and during the examination of a witness, will not entitle him 
to a new trial on account of his absence, when it is shown that 
upon his absence being discovered all further proceedings were 
suspended until his return, which was but a few minutes, and 
upon his return the witness was re-examined covering the ques- 
tions asked during the absence of the prisoner. 


4. 


EXCEPTIONS. In order to obtain a review of the pro- 
ceedings of the district court during a trial there must be an 
adverse ruling by such court and an exception thereto. 


EVIDENCE OF WITNESS DECEASED SINCE FORMER TRIAL. 
Where a deceased witness testified upon a former trial of the 
same party for the same offense, being brought “face to face” 
with the accused and cross-examined by him, it is competent, 
upon a subsequent trial, to prove the testimony of such deceased 
witness, and such proof does not violate the provisions of the 
constitution of the state which gives to the accused the right to 
“ meet the witnesses against him face to face.’’ 


6 —--—-: ——-—: EVIDENCE OF COURT REPORTER AT FORMER 
TRIAL. Where a court reporter is sworn as a witness for the 
purpose of proving the testimony of a deceased witness, and 
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where such reporter testifies that the notes of the testimony of 
such deceased witness were accurately taken by him at the time 
the testimony was given, such notes may be used by the reporter 
in giving the testimony of the deceased witness, for the purpose 
of refreshing his memory, and if necessary he may read the testi- 
mony to the jury. 

7. Evidence in the case examined and held sufficient to sustain 
the verdict of the jury. 


Error to the district court for Kearney county. Tried 
below before Gasiin, J. 


Burr & Parsons, for plaintiff in error. 
Isaac Powers, Jr., Attorney General, for the state. 
REESE, J. 


This is a proceeding to review the judgment of the dis- 
trict court of Kearney county, by which the plaintiff in 
error was convicted of the crime of horse-stealing. The 
errors alleged by plaintiff in error will be noticed in their 
order. 

The first point presented is, that the indictment was pre- 
sented at the October term, 1882, charging the commission 
of the offense on the 16th day of May, 1882, and that on 
the 18th day of October, 1883, and after the repeal of the 
law which made the act criminal, and which was done 
June 1st, 1883, plaintiff in error was put upon his trial 
‘and convicted. 

This question arose in the case of The State v. Peter 
Wish, 15 Neb., 448, and was decided adversely to the po- 
sition assumed by plaintiff’s counsel. Upon a re-investi- 
gation of the question we are satisfied with the decision in 
that case. The only change made in the law was to the 
benefit and advantage of plaintiff in error, the punishment 
having been decreased. This question also received the 
attention of this court in Marion v. The State, ante p. 349. 
In this action of the district court there was no error. 
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The next question presented is, that while the jury were 
deliberating upon their verdict a man was seen to enter 
“the court house through the open window thereof, into 
the room where the said jury had been sent by said court, 
and ordered to be kept during their deliberation of the case 
aforesaid.” Upon this point we find the affidavit of R. St. 
Clair, as follows: “I was in the town of Minden, in said 
county, and saw a man on the outside and south side of 
the court house in said county, and saw the said man enter 
the said court house through the open window thereof into 
the room where the said jury had been by the district court 
of said county sent and ordered to be kept during their 
said deliberation aforesaid in the cause aforesaid,” and that 
this occurred on the morning of October 21, 1883, and 
while the jury were considering their verdict. But it is 
not shown that this occurred while the jury were in the 
room to which they had been sent, nor that they had not 
been removed to another place, nor that the person referred 
to was not the sheriff or bailiff, and making the entry for 
2 lawful and proper purpose. The affidavit was not suffi- 
cient in itself to convince the mind that anything irregular 
or unusual was being done. The entry was made “on the 
morning of October 21st,” was seen by the affiant, who 
was one of the counsel for plaintiff in error, and who could 
have ascertained who the intruder was, but he did not. 
But this matter is fully and satisfactorily settled by the 
affidavits of two of the jurors, who testify positively that 
“no oue had access to the said jury or was allowed in the 
jury room except the members of the jury and the bailiff 
jn charge.” It is suggested by plaintiff in error that the 
man referred to was a juror who “went over to the saloon 
to ‘see a man just for a moment, and was returning to his 
duties duly refreshed,” ete. This suggestion is not sus- 
tained by any proof. 

It is insisted that a new trial should be granted, because 
the plaintiff in error was removed from the court room 
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during the trial, and while a witness was being examined 
by the district attorney. The affidavits show that during 
the trial, the prisoner requested the sheriff to allow him to 
retire for a proper and necessary purpose. The request 
was granted, the sheriff accompanying him. The district 
attorney asked two or three questions which were answered 
by the witness. The attention of the district attorney was 
then called to the fact that the prisoner had stepped out, 
upon which he ceased until his return, and then re-asked 
the questions (which were unimportant), and they were re- 
answered by the witness. No objection in any form being 
made by the prisoner or his counsel, nothing occurred 
which could be in the least to the prejudice of plaintiff in 
error. 

It appears from the record, that the jury while deliber- 
ating were uncertain as to the testimony of the two prin- 
cipal witnesses for the defense, and they were brought into 
court, and the examination-in-chief of those witnesses was 
read by the reporter. ‘This is now complained of. It is 
quite clear to our minds that this could not possibly have 
worked any prejudice to the plaintiff in error. But no 
objection was made at the time, and no exception was taken. 
So far as the record shows, it was done with the consent 
of plaintiff inerror. The presumption is it was. Fillion 
v. State, 5 Neb., 354. 

The plaintiff in error was convicted of the offense 
charged on a former trial, and which was set aside by this 
court, and is reported in 14 Neb., 503. On the former 
trial, one A. T. Shinneman was a witness on behalf of the 
state. This witness was the sheriff of Cowley county, in 
the state of Kansas, and arrested plaintiff in error at Win- 
field, in that state, and at the same time recovered from 
him the horses alleged to have been stolen. The arrest 
and recovery were made soon after the alleged theft. 
After the first trial, and prior to the second one, Shinne- 
man died. The fact of his death was shown and his testi- 
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mony as given on the first trial was reproduced on the sec- 
ond. It is insisted that the reception of this evidence was 
in violation of the constitutional provision of this state 
which guarantees to a defendant the right “to meet the 
witnesses against him face to face.” Section 11, art. L., 
Constitution of Nebraska, It is conceded that at common 
law the testimony was competent, but it is insisted that 
this rule of the common law is changed by this constitu- 
tional provision. 

In Wharton’s Criminal Evidence, section 227, it is said, 
“What a deceased witness testified to on a former pro- 
cedure against the same defendant for the same offense as 
that under trial, or for an offense substantially the same, 
may be proved by witnesses who heard the testimony of 
the witness; nor is such oral evidence excluded by the 
fact that the original testimony was reduced to writing, nor 
in criminal cases by the constitutional provision that the 
defendant is entitled to be confronted with the witnesses 
against him.” In this case the witness had testified to 
the facts sought to be proven, and had done so in the pres- 
ence of the accused; had been cross-examined by him, < 
and had met him “ face to face” in giving his testimony, 
and that in the same cause as the one in which the proof 
of the former testimony was made. The evidence was 
competent and properly received. Brown v. Common- 
wealth, 73 Penn. St., 325. Johnson »v. State, 1 Tex. Ap., 
333. State v. Johnson, 12 Nev., 121. People v. Murphy, 
45 Cal., 137, and cases cited in note to Wharton’s Crim. 
Iey., supra. 

Objection is also made to the manner of proving the 
testimony of this deceased witness. The record shows 
that the reporter of the court was placed upon the wit- 
ness stand, and testified that he was the reporter of the 
district, and that he was present and reported the evidence 
on the previous trial. That the witness Shinneman testi- 
fied on that trial, and his testimony was accurately re- 
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ported by him. He was then requested to read the testi- 
mony of the deceased witness, which he did by reading the 
questions and answers as they were given on the former 
trial, excepting a part which was objected to by plaintiff in 
error, and the objection being sustained the testimony was 
excluded. Plaintiff in error claims that a copy of the re- 
porier’s notes was introduced in evidence in the form of an 
exhibit as documentary evidence, and as such was incom- 
petent. We do not so consider it. It is true the reporter 
was not asked to give the testimony from memory, for the 
reason, perhaps, that such a thing was known to be im- 
possible. But the testimony was simply repeated, by the 
reporter using his notes as a guide to refresh his memory. 
The right to cross-examine the reporter at all stages of the 
testimony was preserved together with the right to ob- 
ject to any objectionable questions, which latter right was 
exercised, as shown by the record. The correct method 
of introducing such testimony would perhaps be to first 
ask the witness if he could state from memory the testi- 
mony of the deceased witness, and if the answer should be 
in the negative, the memory of the witness could be re- 
freshed by the notes he had taken. Wharton’s Crim. Ev., 
§ 231. In the case at bar there was no substantial de- 
parture from this rule. In the People v. Murphy, supra, 
it is distinctly held that a person who kept notes of the 
testimony of a deceased witness may read such notes to the 
jury as the testimony of the deceased witness. It must 
also be observed that no objection was made in the court 
below to the manner of proving the testimony of Shinne- 
man, but to the proof itself upon the constitutional ground 
above referred to. We see no error in the ruling of the 
district court upon the admissibility of the evidence. 

The last contention of plaintiff in error is, that the ver- 
dict of the jury is not sustained by sufficient evidence. 
The testimony is quite voluminous, and cannot be reviewed 
at length here. 
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It is claimed by plaintiff in error that he purchased the 
horses alleged to have been stolen, and that his purchase 
was made on the 25th of May, 1882, at Chatman, Kansas, 
in good faith, etc. The proof upon this point is by the 
testimony of one witness who claims to have been present 
and witnessed the trade, and by the wife of plaintiff in 
error, who testified that he was out talking with a stranger, 
and came into the house saying they were nice horses, 
that he had bought them and wanted her to get the money, 
and she got it for him to pay for them. 

On the part of the state it is testified by Matthew Hawk- 
inson, the owner of the horses, that they were stolen on 
the night of the 16th of May in Kearney county, Ne- 
braska, and by Mrs. Patterson, Henry Erickson, and 
Oscar Carlson that plaintiff in error was seen by them in 
the immediate neighborhood in which the horses were 
stolen but a short time before they were taken—from six- 
teen to forty-eight hours—that he was in company with 
another man, and that they claimed to ke hunting em- 
ployment at breaking horses. They called at the house 
of Mrs. Patterson and bought some bread, and while 
there their conduct and appearance was such as to specially 
attract her attention. None of this proof is contradicted, 
and no effort is made to show the whereabouts of plaintiff 
in error at that or at any other time previous to his arrest 
at Winfield, Kansas, in June following, where he was try- 
ing to sell the horses. The evidence that he was in the 
neighborhood from which the horses were taken is quite 
satisfactory, and being uncontradicted must be taken as 
true. The evidence that he bought the horses is quite un- 
satisfactory, and lacks those convincing qualities which 
are usually found ‘in the statements of credible witnesses. 

The testimony was sufficient to sustain the verdict, and 
the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 
THE other judges concur. 
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THe Strate or NEBRASKA, PLAINTIFF IN ERROR, V. 
Anton PIscHEL, DEFENDANT IN ERROR. 


1. Liquors: INDICTMENT FOR SALE OF. In an indictment for 
the sale of intoxicating liquors it is essential that the names of 
the persons to whom liquors were sold, if known, should be al- 
leged, or the fact of their being unknown should be averred in 
excuse. : 


2. In such an indictment it is not necessary to 


allege the price for which the alleged liquor was sold. 


Motion for rehearing of case ante p. 490. 
REEsE, J. 


On a motion for a rehearing, filed by the district attor- 
ney, it is suggested that certain questions presented by his 
brief in the former hearing of this cause were not finally 
determined, and that such decision is essential in order 
to a proper enforcement of the law. It is thought expe- 
dient to decide the questions suggested without a further 
hearing or imposing the expense of printing additional 
briefs. 

The first question presented is, whether or not it is nec- 
essary in an indictment for selling the prohibited liquors 
to allege the name of the person to whom the liquors were 
sold? To this question we answer, Yes. The statute 
makes each act of selling a crime. It is proper that that 
act be so described as to identify it from other acts of’ a 
similar kind as near as practicable. And this can be best 
done by giving the name of the vendee if known, or if un- 
known so alleged. Bishop on Statutory Crimes, section 
1037, and cases cited in note 2. Also see State v. Doyle, 
11 R. L., 674. 

The next question presented is, whether or not it is nec- 
essary to specify in indictments for what price the liquor 
was sold. In some states it has been held necessary to so 
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allege, but the general doctrine and practice do not require 
this averment. Id., section 1040, and cases cited in note 3. 
It is evidently not necessary in this state under the 


present law. 
REHEARING DENIED, 


THE other judges concur. 


THE SINGER MANUFACTURING COMPANY, PLAINTIFF IN 
ERROR, V. WILLIAM A. DoGGETT, DEFENDANT IN 


ERROR. 


L Principal and Agent: conTRACT: COMPENSATION OF AGENT. 
The S. M. Co. employed D. as its agent to take charge of its 
office and business at L. The contract of employment, which 
was in writing, provided that the company should place to the 
credit of the L. office fifteen per cent of the amount of money 
collected by the agent thus employed on contracts made by for- 
mer agents. Held, That M. was entitled to the per cent on such 
claims collected by him. ; 

2 Contracts: RULE OF CONSTRUCTION. Contracts should be 
construed in the light of surrounding circumstances and the 
condition of the parties at the time of making them. 

3. Error not presumed. Error cannot be presumed. It must 
appear affirmatively in order to reverse a judgment. 

4, Pleadings: AMENDMENT. Where the trial court permits an 
amendment to be made to a pleading during trial itwill be pre- 
sumed to be made to be “in furtherance of justice,” unless the 
contrary appears from the record. 


Error to the district court for Lancaster county, Tried 
below before Pounn, J. 


A. G. Scott, for plaintiff in error. 
Foxworthy & Son, for defendant in error. 
REEss, J. 


The defendant in error was the agent of plaintiff in 
41 
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error, and in charge of its business at Lincoln, Nebraska. 
This action was brought upon a written contract of employ- 
ment, a part of which only is material to an understanding 
of the questions involved in this case, and is as follows: 
“The said company agree to place to the credit of the said 
Lincoln office fifteen per cent of all remittances of money 
collected on leases taken under the former management of 
said Lincoln office.” Upon trial to a jury, the court in- 
structed the jury as follows: “If you find from the evi- 
dence that the plaintiff under and by virtue of the contract 
sued on in this action, and which has been introduced in 
evidence, collected money on leases taken under the former _ 
management, and mentioned in said contract, and made 
remittances thereof to defendant, then plaintiff was en- 
titled to fifteen per cent on the amount of such remittances, 
and if you find from the evidence that the same has not 
been paid plaintiff, he is entitled to recover fifteen per cent 
on the amount of such collections and remittances with 
interest from the time the same was due and payable to 
plaintiff.” 

The contention on the part of plaintiff in error is, that 
the district court misconstrued the clause of the contract 
_ which we have quoted. That the per cent to be placed to 
the credit of the Lincoln office was not for the benefit of 
defendant in error, but for the benefit of the Lincoln office. 
It is conceded that defendant collected and remitted in 
1878 $372.35, and in 1879 $77 on leases “taken under 
the former management of the Lincoln office.” But it is 
contended that the Lincoln office is entitled to this fifteen 
per cent, and not defendant in error. That defendant in 
érror as agent for plaintiff in error, and the “Lincoln of- 
fice” are “distinct entities,” and must be kept separated in’ 
considering this clause of the contract. 

We cannot reconcile our mind to this conclusion, and 
are quite unable to adopt it. A consideration of the situ- 
ation of the parties at the time of making a contract, and 
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the surrounding circumstances often furnish material aid 
in construing it. Tootle v, Hlgutter,14 Neb., 159. Prior 
to the execution of this contract other parties had had con- 
trol of the business of plaintiff in error in Lincoln, and 
under their “management” leases had been made, the in- 
stallments of which were to be collected. Some one must 
transact this business. It was entirely outside of the busi- 
ness of selling machines. Whoever attended to it must be 
paid for it. It could be of no possible benefit to defendant 
in error for plaintiff in error to credit itself or its office 
with any portion of those collections. It must have been 
the understanding of the parties that as compensation for 
the labor and time of defendant in error in collecting debts 
due to plaintiff in error by the contracts of a former agent 
he should have the per cent named. In giving the instruc- 
tion complained of we think the district court did not err. 

The next point presented is, that after the evidence had 
closed the court permitted defendant in error to amend his 
reply so as to allege a material change in a note since its 
execution, and upon a guaranty of which plaintiff in error 
had declared in its answer. We are unable to find any 
reference to such amendment in the bill of exceptions, and 
as has been often decided by this court, error cannot be 
presumed. But even if the action of the court was as 
- claimed by plaintiff in error, it would not show an abuse 
of discretion. Such amendments are allowable “in fur- 
therance of justice.” Section 144, civilcode. The amend- 
ment is claimed to have been made immediately upon the 
discovery of the alleged change in the note, and to conform 
to the testimony then introduced. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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Tue U.S. Winp Enaine anp Pump CoMPANY, PLAIN- 
TIFF IN ERROR, V. OSWALD OLIVER, DEFENDANT IN 
ERROR. 


Stoppage in Transitu. The right of stoppage in transitu may be 
asserted, by the vendor of goods at any time before their delivery 
tu the vendee by the carrier. Butif the goods are by the vendee 
sold to a third party, in good faith, for value, and they are by 
the carrier delivered to the vendee, who delivers them to his 
vendee, the lien of the consignor is lost,and he cannot retake the 
goods in the possession of such vendee of his vendee. 


Error to the district court for Adams county. Tried 
below before Morris, J. 


A. H. Bowen, for plaintiff in error, 
Batty & Ragan, for defendant in error, 
Rees, J. 


The original action was one of replevin, instituted by 
plaintiff in error to recover the possession of certain prop- 
erty alleged to have been wrongfully detained by the de- 
fendant in error. The material facts of the case may be 
stated briefly as fillows: Plaintiff in error sold and con- 
signed to the firm of Carpenter Bros. the property in dis- 
pute. The shipment was made from Kansas City, Mis- 
souri, plaintiff’s place of doing business, and the property 
was delivered to the Kansas City, St. Joe & Council Blufis 
Railroad Co. for transportation, and consigned to Has- 
tings, Nebraska, a station on the Burlington & Missouri 
River Railroad in Nebraska. The consigned property ar- 
rived at Hastings, and for some time remained in the de 
pot. The freight was not paid. The consignees notified 
the railroad agent that they would pay the freight and re- 
move the property soon. Jrinally, the consignees sold the 
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property to the defendant in error, at which time they 
went to the railroad office, paid the freight, and removed 
the property, the defendant in error taking it into his pos- 
session, where it was at the commencement of this action. 
It appears that prior to the shipment of the goods, which 
was galvanized gas pipe, with rods, couplings, etc., suitable 
for making pumps, the firm of Carpenter Bros. had ordered 
goods of this kind and quality, but by mistake plaintiffs 
‘in error had shipped ordinary “black” piping with rods, 
etc. On the arrival of this black pipe, Carpenter Bros, 
had refused to accept it, and had so notified plaintiffs in 
error, who then shipped the property in question. At the 
time of the sale of the property in question, this “black” 
pipe was also-in the depot, and was sold by Carpenter 
Brothers to defendant in error with the galvanized pipe. 
This ,» »perty was also replevied in the suit, but the judg- 
ment was in favor of plaintiff in error so far as the black 
pipe is concerned, and it has no connection with this case, 
except in so far as it is claimed by the parties to throw 
light upon certain correspondence and notices, which are 
claimed to have been had and given. 

It further appears that while all of the property re- 
mained at the depot the agent of the Burlington & Mis- 
souri River Railroad Company notified the Kansas City, 
St. Joe & Council Bluffs Railroad Company that the 
freight was unpaid and the goods were not removed by 
the consignee, who then communicated the facts to the con~ 
signor, plaintiff in error. Plaintiff in error then notified 
the K. C., St. J. & C.B. R. R. Co., to hold the goods 
until such time as it could send its agent to Hastings to 
pay the freight and reship them. Whether this notice 
was communicated to the B. & M. R. R. Co. or not is not 
clear, nor do we think it important in this case. It is 
eontended by plaintiff in error that the purchaser, Car- 
penter Brothers, became insolvent, and upon notice of that 
fact being communicated to it, it asserted its right of stop- 
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page in transitu by the proper notice to the carrier, etc., 
and that it never lost its lien for the purchase price. 
It is as confidently asserted by defendant in error that 
there was no proof of the insolvency of Carpenter Bros. 
upon the trial, nor of the giving of any notice to the 
carrier of its intention to assert its right of stoppage in 
transitu. It is also claimed by defendant in error that the 
foregoing questions and claims al] lose their importance 
in view of the fact that the railroad company received thé 
freight on the goods and delivered them to the consignee 
or his grantee, and that the lien and right of stoppage were 
thereby destroyed, and plaintiff in error must now look to 
the purchaser for the price, or the railroad company for 
indemnity, as it may prefer. The proof shows that the 
property in dispute was at the railroad station at the time 
of the purchase by defendant in error from the consignee, 
that the consignee went with him to the depot, paid the 
freight, received the goods and delivered them to him, 
neither the consignee or defendant in error having any 
knowledge of any claims to their possession by plaintiff in 
error. That the purchase was bona fide and in good faith 
is not questioned. This terminated the right of plaintiff 
in error to the stoppage of the goods while in transit. It 
is well settled by all authorities, so far as we know, that 
the vendor of goods has a lien on them for the purchase 
price where the vendee becomes insolvent, and that the lien 
may be asserted by a stoppage in transitu at any time be- 
fore delivery to the vendee. But if the goods are actually 
delivered to him or his agent, upon payment of freight 
’ the right of the vendor is gone. Hutchinson on Carriers, § 
409. Story on Sales, §§ 318 and 319. Newhall v, Vargas, 
13 Me., 938. Fraschieris v. Henriques, 6 Abb. Pr. N.5., 
251. , 

It is suggested by defendant in error that the notice to 
the raiJroad company was not sufficient to give plaintiff in 
error the right to the possession of the goods. It is not 
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necessary to decide this question as in our view of the case 
it becomes unimportant and it is not considered. 

The instructions of the court to the jury were, by con- 
sent of the parties, delivered to the jury orally, and re- 
ported by the court reporter, and are too long to be copied 
into this opinion. Objection is made to the latter part of 
the instruction by plaintiff in error. The part objected to 
has been examined by us and found to be i in accord with 
the views here expressed. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THe other judges concur. 
Juag 


Matrnutas SIMMERMAN, PLAINTIFF IN ERROR, v. THE 
SraTE oF NEBRASKA, DEFENDANT. IN ERROR. 


Criminal Law: CHANGE OF VENUE. An affidavit for a 
change of venue on the ground of the bias and prejudice of the 
people of a county should be made by one knowing the facts 
which he swears to. One made by a non-resident who shows 
no means of knowledge is not sufficient. 


re 


w 


3 . Ifa party is unable to obtain affidavits from 
residents of a county, he may state to whom he applied for the 
same, the reasons given by each for refusing, and that he was 
unable to procure affidavits in support of his motion because of 
the refusal of the citizens to give the same. 


“ 


FELONY: ARREST BY PRIVATE PERSON. Where a fel- 
ony has been committed, and there is good cause to believe that 
a certain party committed the same, a private person may arrest 
such party until a warrant can be procured. 


a 


: VERDICT. Evidence examined and held to sustain the 
verdict of murder in the first degree. 


5. : EVIDENCE: ARGUMENT OF DISTRICT ATTORNEY. Where 
the testimony showed that the plathtiff was a herder on the 
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plains, carried two revolvers and a knife, and made a display of 
them, and his companion carried four revolvers, Held, That it 
was not error for the district attorney to speak of him to the 
jury as ‘‘ Billy the Kid or Jesse James sort of a cowboy,” as the 
testimony warranted the language, 


Error to the district court for Kearney county. . Tried 
below before GAsLin, J. 


L. C. Burr, for plaintiff in error. 
Isaac Powers, Jr., Atiorney General, for the State. 
MaxweELu, J. 


The case of Simmerman v. The State was before this 
court in 1883 (14 Neb., 568), the judgment of the court 
below being reversed and the cause remanded for a new 
trial. A second trial was then had, which resulted in the 
conviction of the plaintiff of murder in the first degree. 
The errors relied upon in the plaintiff’s brief will be con- 
sidered in their order. 

First. That the court erred in overruling the motion 
for a change of venue. The motion was supported by four 
affidavits. That of A. F. Parsons stated in substance that 
he was an attorney at law residing at Lincoln, that he 
went to Kearney county prior to the term of court at which 
the defendant was tried the last time, and was unable to 
procure the affidavits of citizens of said county as to the 
bias or prejudice of the citizens; that they told him they 
would hang Simmerman if he was tried and acquitted, and 
that Simmerman would not leave Minden alive; that they 
had ropes in the court room with which to hang him. L, 
C. Burr also swears that he is an attorney at law residing 
at Lincoln, that he has been and is acquainted with the 
sentiment of the citizens of Kearney county; that the kill- 
ing of Woods has caused a public discussion in the news- 
papers of the state in general circulation in said county; a 
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number of extracts from leading papers in the state con- 
demning the murder and tending to incite violence, are 
copied in the affidavit. He also states that one Watkins, 
editor of one of the county papers of Kearney county, told 
him that he was employed by an Omaha paper to write a 
full account of the lynching of Simmerman by a mob, and 
that the article was then written, even to the date of the 
hanging. Simmerman also swears that during the former 
trial guards who had rifles and pistols in sight of the jury 
were in the court room, and that a rope was seen there. 
He also swears that he cannot have a fair and impartial 
trial in that county by reason of the prejudice of the citi- 
zens, his information being derived from the newspapers. 
Francis Hair also makes an affidavit to the same effect. 
On the part of the State an affidavit with twenty-four 
names of residents of the county was filed, stating that 
there had been a large increase of the population of the 
county by immigration since the murder was committed of 
men who knew nothing whatever about the case, and that 
there was no bias or prejudice against the plaintiff. © 

The constitution guarantees to every one accused of crime 
a fair trial before an impartial jury, and whenever it is 
made to appear satisfactorily from the evidence of leading 
citizens of the county that there is a bias and prejudice in 
that county against a party accused of crime so strong as 
to prevent a fair trial, it is the duty of the court to grant a 
change of venue. Richmond v. The State, ante, p. 388. 
Because if the excitement in a community is great, or the 
bias so strong as to prevent the jury from dispassionately 
weighing the evidence and rendering a verdict accordingly, 
the accused has been deprived of his constitutional rights, 
and may not have been found guilty upon the evidence 
alone. Courts should be very careful to see that a fair and 
impartial trial is had in every case, But a party seeking 
a change of venue must show by the best evidence that can 
be obtained the bias and prejudice against him. Thus, in 
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Richmond v. The State, supra, certain citizens of Platts- 
mouth made affidavits setting forth how long they had 
resided there, their several occupations and means of ac- 
quiring knowledge of public sentiment, and then stated 
from their own knowledge the facts in relation to the bias 
and prejudice of the public. The affiants swore to facts 
within their own knowledge. But in this case there is not 
a single affidavit in support of the motion filed by a citizen 
of Kearney county. It is true it is stated that the plaintiff 
was unable to procure such affidavits, but whether or not 
an effort was made to that effect is left entirely to conjec- 
ture. It is possible in some cases affidavits cannot be ob- 
tained in the county in support of such a motion, and 
where such is the case the party must state the facts—that 
is, what efforts he made to procure the same, to whom he 
applied, and the reasons given by the several persons whose 
affidavits were sought for refusing to give the same. Such 
evidence, while not very satisfactory, may be sufficient to 
establish bias and prejudice, and show that a fair trial can- 
not be had. But sweeping allegations of persons residing 
a great distance from the county, and whose knowledge is 
devived alone from a casual visit or from newspapers as to 
the state of public sentiment therein, is of very little value, 
and the same may be said of the extracts from newspapers. 
Most of the papers from which the extracts were taken are 
of general circulation in the state, and it is apparent that 
with the exception of the Minden paper, have no greater 
circulation ir Kearney county in proportion to population 
than in the surrounding counties. It will not be contend- 
ed that because the newspapers have published an account 
of a murder and enlarged upon it somewhat, that therefore 
the person who committed the murder cannot be tried. If 
. that was the law, then the more atrocious the crime, the 
greater the immunity from punishment. As to the arms 
in the court room, sworn to by the plaintiff as being seen 
on the former trial, the purpose does not appear, and there 
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is no presumption of wrong. Such arms should not be 
permitted in a court room during a trial, and we cannot 
believe the judge knew of their existence, and had his at- 
tention been called to the matter, undoubtedly he would 
have ordered them removed. In any event, it is not 
ground for reversal that on a former trial a few guns or 
other things were left in the court room during a portion 
or the whole of the trial. It is due to the judge before 
whom the case was tried to presume that if it had ap- 
peared to him that from any cause a fair and impartial 
trial could not be had in Kearney county that he would 
have ordered a change of the place of trial. It must 
affirmatively appear, therefore, that the court erred in 
overruling the motion, and as it does not, the point is 
not well taken. 

Second. A few days previous to the killing of Woods, 
one Wray, a resident of Hitchcock county, lost about thir- 
ty-five head of horses out of the county. The brand on 
the horses he states was “a lazy L.” The horses were 
missing from the county, and as they seem to have been 
running at large, he stated in substance that he had lost 
that many; that he telegraphed Jack Woods, the sheriff of 
Hitchcock county, who seems to have been at Kearney, 
“to look out for them as they were stolen.” Two tele- 
grams were sent from Hastings to Kearney and one from 
Culbertson to Kearney, and a portion of these dispatches 
at least were received and answered by Woods. One Nel- 
son, a resident of Hitchcock county, testifies that “in the 
fore part of October a year ago” (1882), the plaintiff, with 
“three others who were about as rough looking fellows as 
he was, drove a bunch of horses into my pens on my ranch. 
I saw them when -they were driving them in, and started 
down there, but by the time I got there they had them in 
and one of the horses caught.” He also states that they had 
about thirty or thirty-five head, and that the only brand 
he recognized was “a lazy L.” He also states that about 
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the 18th or 19th day of October, 1882, he met Wray re- 
turning from Minden with the same horses. Also Frank 
Eldridge, residing in Hitchcock county, testifies as follows: 
“T had been in the hotel there (at Culbertson), and had my 
dinner, and was sitting out on the porch in front of the 
hotel, and some persons came out and asked who was the 
sheriff of the county. 

Q. Who asked that question? 

A. Simmerman, this man here. He asked that ques- 
tion, and some one that stood there pointed to me, and I 
said “Jack Woods is sheriff of this county.” Simmer- 
man said, “ He is an Englishman and a great foot racer.” 
I said, yes. He said, I knew him in Texas. I know him 
like a book. 

Q. Did you know Jack Woods personally ? 

A. Yes, sir; I knew him well. 

Q. State what kind of a man Jack Woods was physi- 
cally. Was he a foot racer? 

A. Yes, sir, he could run well; there were very few. 
that could outrun him.” 

There is also other testimony tending to show that the 
plaintiff was well acquainted with Woods, and that he was 
sheriff of Hitchcock county. On the 15th of October, 

- 1882, the plaintiff with three others went to Minden, tak- 
ing with them a purtion of the horses belonging to Wray, 
The plaintiff was armed with two revolvers of 34 and 38- 
caliber, and with a knife. Belmont, one of his companions, 
carried four revolvers. It is pretty evident, too, from the 
testimony that they made no secret of the number of 
weapons they carried, the plaintiff in particular having 
shown his to certain residents of the town. Belmont and 
the plaintiff took supper at the Commercial Hotel in Min- 
den. One Minnie Dobson, who was in the dining room 
while they were at supper, testifies as to their conduct there 
as follows: 

Q. State where you saw him (Simmerman), 


‘JULY TERM, 1884. 621 


Simmerman Vv. State. 


A. Isaw him in the Commercial Hotel in this town in 
the dining room. 

Q. State whether the defendant here made any remarks 
there about being arrested. 

A. He did at the supper table. They were at the table 
eating their supper. They were blackguarding and talk- 
ing noisy, and my husband came in and attended to them. 
Then they talked between themselves not quite so loud. I 
was brushing off the other table and I heard some words 
that I thought were not right, and I listened to it. Sim- 
merman said to Belmont, “ You know what we are looking 
for and what we must do. You want to keep your eyes 
skinned, and the first damned son of a bitch that walks 
up to arrest you, shoot him like a dog. Don’t let him get 
the drop on you.” 

Q. What arms did they have? 

A. Hach had a six shooter. They were lying on their 
laps. They sat facing each other so one could look into 
the kitchen, and the other into the dining room. 

Also one Carson testifies that on the evening of the 15th 
of October, 1882, seeing a light in court house at Minden, 
the plaintiff “ wanted to know who was under arrest for 
stealing horses. I said, Hair was.” He said, “The first 
damned son of a bitch that tried to arrest him for horse 
stealing, he would kill him, or he would kill him.” About 
six o’clock on the evening of the 16th of October, 1882, 
the plaintiff and Belmont went into the dining room of the 
Prairie Home, a hotel in Minden, and sat down at the table 
to eat supper, each one drawing a revolver and laying it 
on his lap. There is a conflict in the testimony as to their 
relative positions, the plaintiff and a number of witnesses 
stating that the plaintiff sat at the right of Belmont, while 
an equal number of witnesses testify that he sat at the left. 
While they were at supper, Jack Woods came in and 
stepped up to them, saying that they were to consider 
themselves under arrest. The testimony of the landlord, 
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who was waiting on the table and saw the entire affair, is 
very clear as to the relative situations of the parties, and 
what transpired is as follows: “I was waiting at the table 
at the time; several were there eating supper. Just as 
they were sitting eating, I saw these two men, Simmerman 
with another man, come in the door and they soon sat 
down to supper. 

Q. Did they have any arms on their persons? 

A. Yes, sir. They had two revolvers or three, and a 
big knife. They took a napkin and laid in their laps and 
laid their revolvers in their laps. Then a man came in 
and shut the door after him, and walked in between them 
and told the man on the east to hold up his hands. Then 
the fellow on the west grabbed Woods by the arm and 
threw him round so that he faced him, or to the west. 
Then the fellow on the east shot him in the back, and the 
fellow on the west said, ‘Give him another one and shoot 
him dead.’ Then another ball was fired and the lights 
went out.” On cross-examination, he testifies that the 
plaintiff sat to the left of Belmont, and that Woods placed 
his left hand on the plaintiff’s shoulder, and put his right 
hand in between them and said, “Throw up your hands,” 
and, “You are my prisoners.” This testimony is cor- 
roborated by a number of witnesses and by the wounds 
that caused the death of Woods, both of which were in the 
back. The testimony showing that the plaintiff killed 
Woods, is clear and conclusive, and the jury were not only 
justified in finding that the plaintiff was guilty of the mur- 
der, but could not well have found otherwise. 

But it said that even if he did kill Woods, that he did . 
so while resisting an unlawful arrest, and therefore was 
justified, and that evidence that certain horses were stolen 
and in possession of the plaintiff and Belmont was im- 
;properly admitted. The object of this evidence was to 
show that certain horses had been stolen, and that a por- 
tion of them at least were in the possession of the plaintiff. 
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In other words that the plaintiff was guilty of a felony. 
This, in connection with the evidence that the plaintiff on 
the previous day had threatened to kill any one that at- 
tempted to arrest him, and that he was well acquainted 
with Woods, and knew that he was the sheriff of Hitchcock 
county, show that the plaintiff was expecting an attempt 
to arrest him, and also show an intention to kill whoever 
should make the attempt. The evidence therefore was 
properly admitted as showing a cause for attempting to- 
make the arrest; as well as the threats to kill. 

It is objected, however, that Woods had no warrant and 
was acting in a county where he had no official character,. . 
and therefore he was without authority. 

Sec, 284 of the criminal code provides that any person 
not an officer may without warrant arrest any person if a 
petit larceny or felony has been committed and there has 
been reasonable ground to believe the person arrested guilty 
of such offense, and may detain him until a legal warrant 
can be obtained. 

The testimony shows that Woods was the sheriff of” 
Hitchcock county, that he had been informed by telegraph 
that the horses in possession of the plaintiff and Belmont 
had been stolen, and finding them in their possession cer- 
_ tainly was sufficient to lead him to believe that they were: 
the thieves. He therefore was justified in attempting to 
arrest them. In saying this we do not intend to modify 
the opinion in Simmerman v., The State, 14 Neb., 568. A 
person may resist an unlawful attempt at arrest, and, if 
necessary, rather than submit, may lawfully kill the per- 
son making it. That is, there must be a cause for making 
the arrest, a crime committed and reasonable ground to. 
believe that the person sought to be arrested committed 
the offense. When these conditions exist, the law clothes 
any person with power to make the arrest until a warrant 
_ ean be obtained. As these conditions existed in this case: 
the attempt of Woods to arrest the plaintiff was not unlaw- 
ful, and is no justification for the murder. 
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In addition to this, it is apparent that the plaintiff was 
expecting to meet Woods, as there is evidence tending to 
show that on the day preceding the murder, when some 
one mentioned the name of Wood, both Belmont and the 
plaintiff placed their hands on their revolvers. Some one 
then asked, what Wood? Just then lawyer Wood of the 
town came up and some one called him by name, when 
Belmont and the plaintiff went away, evidently showing 
that they supposed the person spoken of was the sheriff of 
that name, 

Third. Misconduct of the district attorney in speaking 
of the plaintiff to the jury as “Billy the kid or Jesse James 
sort of a cow boy.” The plaintiff in his testimony freely 
stated that he had been tending stock in New Mexico and 
on the plains; that he carried two revolvers and a butcher 
knife, and that his companion, Belmont, carried four re- 
volvers, It is also apparent that the plaintiff displayed 
his weapons with something approaching braggadocio, and 
in fact, by his conduct, justified the district attorney in 
speaking of him in the way he did. Peaceable and law 
abiding men do not find it necessary in a peaceable com- 
munity to load themselves down with deadly weapons, and 
their conduct is open to criticism when they do so. There 
was no error, therefore, in using the words complained of. 

Fourth. Objections are made to the instructions, but it 
would subserve no good purpose to review them at length 
as we find no errorin them. It is very clear from the evi- 
dence that the plaintiff intended to kill Wood or any one 
who attempted to arrest him, and that in pursuance of that 
intention the shots were fired by him, and that they were 
the cause of the death. Thus making deliberate and pre- 
meditated murder. 

The plaintiff has had a fair trial, there is no doubt 
of his guilt and there is no material error in the record, 
The judgment is affirmed. 

JUDGMENT AFFIRMED, 

THE other judges concur. 
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JoHN McPHERSON, APPELLANT, v. ALFRED N. 
WISWELL ET AL., APPELLEES, 


1. Oral Contracts: EVIDENCE. One W.,claiming to be the owner 
of nineteen reapers by virtue of an oral contract with M. & M., 
which contract he claimed to have fulfilled on his part, sold said 
reapers to one N., who obtained possession of the same by re- 
plevin to which the plaintiff was not a party. Held, That the 
evidence failed to show a completed contract between W. and 
M. & M., but merely an oral agreement to enter into a written 
contract, and that there had been no actual delivery of the 
reapers to W., and he had no title to the same, 


2. 7 . A-party who claims to have fully performed 
an oral agreement to exchange land for other property, must 
show: First, a definite contract to that effect, and its terms; 
Second, Such a part performance on his part that its rescission 
would be a fraud upon him; and, Thirdly, the delivery of pos- 
session in pursnance of the contract. 


In no case will a court decree specific performance unless 
the contract is fully established. 


4. Tender. While a tender of property need not as in the case of 
money be kept good, yet the debtor must act in good faith with 
the creditor,and cannot appropriate the property to his own use | 
and claim that the debt is satisfied. 


APPEAL from the district court of Gage county. Tried 
below before Davipson, J. 


A. Hardy, for appellant. 
Colby, Hazlett & Bates, for appellees. 
Maxwett, J. 


In July 1877, A. N. Wiswell entered intoan oral agree- 
ment with James and E. C. Marsh, whereby he was to 
receive from said Marshes a large number of harvesting 
machines, known as Marsh No.4 and Valley Chief. Twen- 
ty-seven of these machines were then at Beatrice in the care 
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of one Harrison, an agent of the Marshes, and a certain 
number in addition were to be furnished in the year 1878. 
In payment for these machines Wiswell was to assign to 
the Marshes his interest in three sections of school land in 
Gage county, and convey by deed a quarter section of land 
in Kansas. He also sold them certain personal property 
on the school lands above referred to in Gage county. The 
Marshes were to pay him a considerable sum of money 
when the contract was completed, as the difference in the 
exchange of property, and to give security for the delivery 
of the machines in 1878, and the entire contract was to 
be reduced to writing and signed by the parties. The 
Marshes informed Wiswell that he could take the reapers 
in Harrison’s charge at Beatrice, and Wiswell informed the 
Marshes that they could take possession of the school lands 
and personal property thereon, which they did to the ex- 
tent of making arrangements with the tenants of Wiswell 
cultivating said lands, to continue such cultivation for them 
and to take charge of the personal property. There was 
no actual change of possession. The Marshes also sent a 
span of horses and perhaps some other property on to one 
of the farms for the use of the tenant. Under this ar- 
rangement Wiswell, during the months of July and Au- 
gust, 1877, sold nine of the machines and obtained the 
same as fast as sold from Harrison. He testifies also that 
Harrison, the agent of the Marshes, became his agent for 
the purpose of keeping the nineteen machines in contro- 
versy. There was no change of the possession however. 
In September, 1877, Wiswell and the Marshes endeav- 
ored to reduce the agreement to writing and complete the 
contract, but were unable to agree, and no written agree- 
ment was made. The Marshes thereupon refnsed to de- 
liver the nineteen machines in the hands of their agent. 
and demanded those already delivered, and thereafter about 
the 5th of November, 1877, sold the nineteen in Harri- 
son’s possession to the plaintiff. Wiswell, on or about the 
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10th of December, 1877, tendered assignments of the 
school land leases and a deed for the Kansas land to the 
Marshes, and demanded a compliance with the oral con- 
tract and a delivery of the machines in question, and there- 
after assigned his rights to the reapers in question to Nor- 
cross, who, so far as appears is a mere volunteer, as the 
evidence fails to show that he paid anything for the prop- 
erty. Wiswell has since sold all the land and other prop- 
erty which he had contracted to the Marshes, and has paid 
nothing whatever either for the nine machines sold by him, 
or for the machines in question, so that if he possessed any 
rights to the same after the failure of the parties to com- 
plete the contract in September, 1877, they were naked 
legal rights derived alone from the executory agreement of 
July, 1877, and Norcross takes no better title than he pos- 
sessed. The petition states in substance that Wiswell and 
Norcross, in order to defraud the plaintiff, on or about the - 
25th of December, 1877, obtained possession of the nine- 
teen machines in question by a suit in replevin to which 
the plaintiff was not a party, and converted said machines 
to their own use. The jury in the court below found for 
the defendants, and judgment was rendered on the verdict. 

It is very clear that this exchange of property was not 
completed. There was an oral agreement to exchange, and 
in pursuance of that agreement Wiswell received and sold 
certain reapers belonging to the Marshes, and in a general 
way turned over certain personal property to them; that 
is, they were to take the property as a part of that to be 
received for the reapers, but there was no change of pos- 
session, the tenants of Wiswell, in whose possession it 
was found, contiuuing to retain the same. It was well 
understood by the parties at this time that to complete the 
contract on the part of the Marshes they musi deliver the 
reapers then in Harrison’s hands to Wiswell, pay the 
amount of money agreed to be paid as the estimated dif- 
ference in valne of the property received over the reapers, 
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and give security for the delivery of the reapers due in 
1878; and on the part of Wiswell that he would duly 
transfer the school and other lands, and fully comply in all 
respects with the terms of the oral agreement; and that the 
oral agreement was to be reduced to writing. Any mis- 
understanding by either of the parties as to the terms of 
the contract would have been fatal to it. And we find Mr. 
Wiswell in September, 1877, refusing to sign a written. 
agreement or set forth the terms of the alleged oral con- 
tract. He claims that as reduced to writing it varied 
somewhat from the terms of the agreement as he under- 
stood them, but he failed to put in writing his own version 
of the same, or point out wherein it would differ from that 
put in writing by the person selected by the parties them- 
selves to write the same. 

In no case will a court decree specific performance un- 
_less the contract is clearly established. Williams v. Lowe, 
4 Neb., 382. This the proof fails to do. A party who- 
claims to have fully performed an oral agreement to ex- 
change lands for other property must show—/irst, a definite 
contract to that effect and its terms; second, such a part 
performance on his part that its rescission would be a. 
fraud upon him; and ¢thérd, the delivery of possession in 
pursuance of the contract. 

The contract was rather an agreement to exchange prop- 
erty upon certain terms and conditions than an actual ex- 
change. In such cases where anything remains to be done 
by the terms of the contract before the transaction is com- 
plete the title to the property does not pass except as to 
that actually delivered for that purpose. Ward v. Shaw, 
7 Wend., 404. Gibbs v. Benjamin, 45 Vt., 124. Welsh 
v. Bell, 32 Penn. St.,12. Martin v. Hurlbut, 9 Minn., 
182. Straus v. Ross, 25 Ind., 300. It was a mere oral 
agreement as to the exchange of property, which it was 
well understood would not be complete until reduced to 
writing, a conveyance of the land made, and the Marshes 
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had paid a large sum of money as the difference in value 
of the property and given security for the delivery of the 
reapers in 1878. 

Mr. Wiswell testifies (page 103 of the record): 

Q. I want to know what the writings were to consist 
of, what writings you were to make, and what writings 
Marsh was to make? 

A. I was to make an assignment to three sections of 
school land and make him a deed for the other land, and 
he was to give me a contract for the machines and was 
to pay me something in cash and give notes for the bal- 
ance and security. 

Q. And turn over the machines? 

A. And turn over the machines. 

This testimony was given on behalf of the defendants to 
sustain the issue on their part, and it bas the opposite effect. 
Besides, the assignments of the leases, introduced in evidence 
by the defendants as having been tendered to the Marshes, 
are dated December 10th, 1877. It is true that under the 
intimations of his attorney, Mr. Wiswell testifies that these 
are not the assignments he tendered in September, 1877, 
but if they are not it is somewhat remarkable that they 
should have been introduced in evidence and the others not. 
The reasonable presumption is that these are the identical 
assignments. 

In our view the question of tender does not enter into 
the case, because there has been an entire failure on the 
part of Wiswell either to plead or prove a clear and defi- 
nite contract. Second. Because he fails to show such a 

. part performance as would have entitled him to a decree, 
and he was not placed in possession of the property. At 
the most it was ‘a partial payment upon an oral agreement 
and is not sufficient. Purcell v. Miner, 4 Wall, 518. 
Chamley v. Hamsberry, 1 Penn. St., 16. Phillips ». 
Thompson, 1 Johns. Ch., 1381. Price v. Salusbury, 32 
Beav.,446. Wiswell,therefore, could not enforce the alleged 
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contract. It is evident, however, that the alleged tender 
was not sufficient and was not made in good faith. While 
it is true that a tender of property, if properly made, need 
not be kept good like a tender of money, because such 
tender vests the title to the property in the creditor, yet 
there must be an actual tender at the time agreed upon to 
make it valid. Frey v. Drahos, 10 Neb., 594. Smith v. 
Loomis, 7 Conn., 110. Curtiss v. Greenbanks, 24 Vt., 5386. 
Leballister v. Nash, 24 Me., 316. Lamb v. Lathrop, 18 
Wend., 95. In the case last cited the defendants promised 
one year after date to pay the plaintiff $50, in a horse, 
neat stock, or first rate pine lumber, to be taken at .the 
market rate at the appraisal of two persons named Bartlett 
and Rowley. The defendants tendered a horse appraised 
by Rowley at $70, and averred that Bartlett was absent 
from the state and his services could not be had. The 
court held that the tender was not sufficient. The debtor 
also must act in good faith. If he applies all the property 
tendered to a purpose inconsistent with its application to 
the payment of the debt the jury will be justified in find- 
ing the tender was not made in good faith. And this is 
particularly applicable in this case where Wiswell has con- 
verted all the property alleged to have been tendered to his 
own use. 

Upon the whole case it is very clear that the nineteen 
machines in question were never delivered to Wiswell, and 
that upon the failure of negotiations in September, 1877, 
his right to any portion of them ceased, and that the de- 
fendants wrongfully converted the same to their own use. 
They are therefore liable for their value. The judgment - 
of the district court is reversed and the cause is remanded, 


REVERSED AND REMANDED, 


THE other judges concur, 
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ALEXANDER ALTSCHULER, PLAINTIFF IN ERROR, V. 
LENA ALGAZA, DEFENDANT IN ERROR. 


1. Bastardy: JURISDICTION HOW ACQUIRED. In a proceeding 
under the bastardy act the district court acquires jurisdiction 
by the filing of the transcript of the proceedings before the jus- 
tice, based on a proper complaint, arrest of the accused, and 
order requiring him to appear before the district court for trial. 
The evidence of the complainant, on the preliminary examina- 
tion, reduced to writing by the justice and transmitted to the dis- 
trict court, is for the purpose of confirming or impeaching her 
testimony in the latter court; and errors occurring in the ex- 
clusion of testimony on such examination do not affect the juris- 
diction. 

Evidence examiued, and held to sustain the verdict. 

Bastardy: EVIDENCE: INSTRUCTIONSTOJURY. Wheres com- 
plainant testifies that the defendant had sexual intercourse with 
her at a certain time, and is the father of her bastard child, and 
two witnesses swear that they had connection with her about 
the same time, it is not error for the court to refuse to give an 
instraction that if they believe the last witnesses they should 
find for the defendant. 

: Where doubt is raised as to the paternity of a 

bastard child by reason of the complainant’s connection with 

other men about the time it was begotten, other facts may be 
shown sufficient to satisfy the jury that the accused is the father. 

. The proceeding under the bastardy act is essentially a 

civil one, and a preponderance of evidence is sufficient. 


»N 


5. 


Error to the district court for Platte county. Tried 
below before Post, J. 


Bowman & Walker and J. L. Brown, for plaintiff in 


error. 


John G. Higgins and John J. Sullivan, for defendant 


in error. 


MaxweELL, J. 


The jury in this case returned a verdict that the plain- 


682 SUPREME COURT OF NEBRASKA, 


Altschuler y. Algaza. 


tiff in error was the putative father of a bastard child, and 
the court thereupon rendered judgment that he pay $120 
per year in quarterly installments for ten years for the 
support of said child, and that he give security for the per- 
formance of the judgment. The errors relied upon in the 
plaintiff’s brief will be considered in their order. 

On January 25th, 1884, the defendant herein filed a 
complaint in writing, and under oath before John Rickly, 
one of the justices of the peace of Platte county, charging 
that she had been delivered of a bastard child on the 22d 
of that month, and that the plaintiff in error was the father 
of said child. A warrant was thereupon issued by said 
justice, by virtue of which the defendant, plaintiff in 
error, was arrested and brought before the magistrate, and 
the defendant being present, the complainant was exam- 
ined in regard to the charge made in the complaint, and 
her answers were reduced to writing. On cross-examina- 
tion the attorney for the accused asked the complainant a 
number of questions to which objections were made and 
sustained, These rulings of the justice are now assigned 
for error. 

It is proper on cross-examination to ask the complainant 
any question in relation to any fact drawn out on the direct 
examination. The charge is a serious one, which may in- 
volve the reputation, financial ability, and liberty of the ac- 
cused. The object of the examination is to ascertain whether 
there is probable cause to believe that the accused is the 
father of the child. When the fact is proved, if the accused 
do not pay the complainant such sum as may be agreed upon, 
and enter into a bond to the county to save it free from all 
charges for the maintenance of the child, the justice has a 
plain duty to perform, viz., to require the accused to enter 
into bonds for his appearance before the district court, and 
if he refuse or neglect to comply with the order commit 
him to jail to answer the complaint in the district court. 
The trial is had in the district court, the justice being a 
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mere examining magistrate. He acquires jurisdiction by 
the filing of the complaint duly sworn to and the arrest of 
the defendant. If an error is made in the examination it 
does not affect the jurisdiction of the justice. The evi- 
dence given by the complainant on her examination before 
the justice is reduced to writing by him and transmitted to 
the district court, not to be used as original evidence of the 
guilt of the accused, but in order that her statements made 
before the justice may be compared with her testimony 
before the jury, either to confirm or impeach such testi- 
mony ; but errors committed by the justice in the exclu- 
sion of testimony do not affect the jurisdiction of the dis- 
trict court. The dirst objection is therefore untenable. 
Second. That the verdict is not sustained by sufficient 
evidence. A general synopsis of the evidence cannot be 
given without mentioning the names of a number of appa- 
rently respectable people, which should be avoided as far as 
possible in this class of cases. The complainant swears 
positively that the accused had sexual intercourse with her 
on the 17th and 18th of April, 1883, and the child was 
begotten at that time, and that he is the father of such 
child. The accused denies this positively, and testifies 
that at the dates mentioned he was in the western part of 
Madison county, twenty or more miles from home, engaged 
in the business of taking insurance. It is unfortunate for 
him, perhaps, that he was unable to produce any applica- 
tion for insurance, or writing of any kind received by him 
in course of the business of insurance at the place where 
he testified he was on the 17th and 18th of April, 1883, 
or policy of insurance, or copy or memorandum thereof. 
Nor was he able to prove by any witness, except himself, 
the alleged alibi. One Clinton Smith, who seemed to 
glorv in his shame, testified that on or about the 17th of 
April, 1883, he had sexual intercourse with the complain- 
ant. This she denies. It is very evident that the jury 
placed no confidence whatever in Smith’s testimony as he 
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shows a great desire to aid the plaintiff. One Schram also 
testifies that he had sexual intercourse with complainant 
about that time, which she also denies. The other testi- 
mony in the case need not be referred to. In our view 
there is sufficient testimony to sustain the verdict. 

In Spurgeon v. Clemmons, 6 Neb., 307, it was proved 
by the testimony of two credible, disinterested witnesses, 
that Spurgeon was absent some thirty miles from Rock 
Bluffs, where the alleged intercourse took place, from the 
15th of September to the 24th of December, 1874, the 
child being born August 14th, 1875. But there is no such 
conclusive testimony in this case. 

Third. That the court erred in refusing to give the 
following instructions: “If you believe from the evidence 
of Julius Schram and Clinton Smith and the other evi- 
dence in the case, that the plaintiff had submitted to im- 
proper connection, or had sexual intercourse with the said 
Julius Schram or Clinton Smith, or any other person about 
the time when the illegitimate child in this case was be- 
gotten, then this circumstance destroys the plaintiff’s com- 
petency as a witness to prove that the defendant herein is 
the father of her child.” 

“The burden of proof in this case rests with the plain- 
tiff, and she must show beyond a reasonable doubt to your 
minds that defendant is the father of her child, or you 
should acquit the defendant.” 

Both instructions were properly refused. The mother 
was a competent witness in the case, and even if the jury 
believed that she had sexual intercourse with Smith and 
Schram about the 17th of April, 1883, still her testimony 
being before the jury, they were to give it such weight as 
they deemed it entitled to. Testimony contradicting her 
statements denying intercourse with other men was admis- 
sible for the purpose of affecting her credibility before the 
jury. State v. Reed, 45 Iowa, 469. McCoy v. People, 65 
Tll., 439. Ifa doubt is raised as to the paternity of a bas- 
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tard child by reason of the complainant’s connection with 
other men at about the time it was begotten, other facts 
may be shown sufficient to satisfy the jury that the accused 
is the father. State v. Pratt, 40 Iowa, 631. In other 
words, the jury are to determine from all the evidence be- 
fore them whether or not the accused is the father of the 
child. The first instruction, therefore, was properly re- 
fused. 

The second instruction also was properly refused. The 
proceeding is essentially a civil one, and the rules of evi- 
dence governing civil actions are applied. Carter v. Krise, 
9 0.8., 402. Glenn v. State, 46 Ind., 368. State v. Evans, 
19 Ind., 92. Byers v. State, 20 Ind.,47. State v. Brown, 
44 Ind., 329. In this state a preponderance of evidence is 
all that is required in civil actions, even in cases of fraud. 
Patrick v. Leach, 8 Neb., 538. Search v. Miller, 9 Id., 
30. Kopplekom v. Huffman, 12 Id., 101. 

In Patrick v. Leach (page 538) it is said, “In a civil 
action the law does not require the jury to be satisfied be- 
yond a reasonable doubt as in criminal cases.” The court 
did not err, therefore, in refusing to give the instruction. 
There is no error in the record, and the judgment is af- 
firmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


‘THe Union National Bank oF LEWISBURG, PLAINTIFF 
IN ERROR, V. THomas H. Harrison, Martiipa E. 
HARRISON, ET AL., DEFENDANTS IN ERROR. 


1. Practice in Supreme Court. In an equity case, brought to 
this court on error, where there were two defenses sought tob 
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set up in the answer, one of them so badly pleaded, that no find- 
ing, or judgment thereon, for the defendant could be sustained, 
but the other defense being sufficiently set up in the answer and 
sustained by the evidence, and there being a general finding and 
judgment for defendants, Held, That the judgment would not he 
reversed for the erroneous exclusion of testimony offered by the 
plaintiff upon and applicable only to the defense so, badly and 
insufficiently, set up in the answer, although such testimony 
ought to have been admitted. 


2, ———. The equities of the case being all with the defendants, 
the judgment in their favor upheld. 


Error to the district court for Gage county. Tried be- 
low before Davipson, J. 


A. Hardy, for plaintiff in error. 
Colby, Hazlett & Bates, for defendant in error. 


Coss, Cu. J. 


This is an action in equity in the nature of a creditor’s 
bill, brought by the plaintiff to compel the application of 
certain real property alleged to be the property of the de- 
fendant Thomas H. Harrison, but the legal title of which 
is in the defendant Matilda E. Harrison, to the payment of 
the plaintiff’s judgment against the defendant Thomas H. 
Harrison. The plaintiff by its petition set out the recovery 
of its judgment in the district court of Gage county, its re- 
cording therein, its non-payment, etc., the issuance of an 
execution thereon, and its return wholly unsatisfied, the 
insolvency of the defendant Thomas H. Harrison, and that 
after incurring the liability upon which said judgment was 
obtained, etc., “to-wit, on the 24th day of December, 1877, 
the said Thomas H. Harrison, then being the owner of 
and having the title deed in himself of the following de- 
scribed lots of land (here follows description), did for the 
purpose and with a fraudulent intent to hinder, delay, and 
defraud ercdito:3, * * * and particularly to hinder, 
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delay, and prevent the collection of plaintiff’s said claim, 
upon which said judgment was rendered, convey by war- 
ranty deed, executed by himself and wife, the said defend- 
ant Matilda E. Harrison, all of the above described lots of 
land, to the defendant Samuel C. Smith, * * * 
that the naked title in and to said premises, so conveyed 
as aforesaid, remained in said Samuel C. Smith until the 
lith day of June, 1880, when, at the request of the de- 
fendant Thomas H. Harrison, the defendants Saniuel C. . 
Smith and Hattie M. Smith, by quit-claim deed reconveyed 
said premises * * * to the said defendant Ma- 
tilda E. Harrison, and for the fraudulent purpose of cheat- 
ing, defrauding * * * the creditors of said Thomas 
H. Harrison,” ete. 

The defendants by their answer admit the making and 
delivery of the several deeds, but deny that it was for the 
fraudulent purpose of hindering, delaying, or defrauding, 
creditors out of their lawful right, but that the convey- 
ance to Samuel C, Smith was made as a security to him, 
the same being for a good and valid consideration. That 
afterwards, on the 11th day of June, 1880, upon the full 
satisfaction and full release of said Samuel C. Smithas such 
seeurity by and with money belonging to the defendant, 
Matilda E. Harrison, the said Samuel C. Smith, and Netta 
M. Smith, his wife, conveyed by their deed all their right, 
title, and interest in and to said lands to the defendant, 
Matilda E. Harrison, which transaction was bona fide, and 
not made for the fraudulent purpose of hindering or delay- 
ing the creditors of the defendant, Thomas H. Harrison. 

That the defendant, Matilda E. Harrison, is the wife of 
the defendant, Thomas H. Harrison. That she had at di- 
vers times before said transactions loaned to the defendant, 
Thomas H. Harrison, large sums of money which was 
used by him in and about his business, and that the money. 
used in and about the transaction complained of, was the 
property of the defendant, Matilda E. Harrison, and was, 
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‘by her inherited from other sources than that of her hus- 
‘band, Thomas H. Harrison. Also that the lands men- 
toned in the plaintiff’s petition are six one-half lots situ- 
ated in the city of Beatrice, and that the defendants, 
. Thomas H. Harrison and Matilda E. Harrison, husband 
and wife, reside upon and occupy the land, said premises, 
as a homestead under the laws of this state, and that they 
oceupied said property as a homestead at the time of the 
conveyance compained of. 

There was a trial to the court, a general finding and 
judgment for the defendants, and the cause brought to this 
court on error. 

The first point made by plaintiff in his petition in error, 
and under which head he assigns three errors, is, substan- 
tially, that the court refused to receive evidence of the 
present value of the six lots in question, but confined all 
testimony as to their value to the date of their purchase 
and first oceupancy as a homestead by the defendants, the 
Harrisons. 

Before discussing this point further I will dispose of the 
matter of the reply. There appears among the papers in 
the case a copy of a reply to the defendants’ amended an- 
swer. ‘This reply seems to have been filed by virtue of a 
stipulation signed by one of defendants’ counsel, months 
after the trial and judgment, and made to supply the place 
of one alleged to have been lost at the time of the trial. 
‘This reply defendants’ counsel in this court moved to have 
stricken out. Without passing upon the questions raised 
by counsel as to whether the counsel signing the stipula- 
tion had or had not ceased to be counsel in the case at the 
fime of signing it, or whether any original reply had ever 
‘been filed, to be lost, and its place to be supplied by stipu- 
Jation or otherwise, the motion must be denied. It makes 
no difference with the question presented whether the 
reply be considered on or off the files of the case. To 
make that part of the amended answer which purports to 
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set up a homestead as a defense sufficient for that purpose, 
requires quite a stretch of liberality in applying the prin- 
ciples of pleading. The allegation in that respect is con- 
fined to the use to which the premises were and had been 
applied by the defendants. To lay a proper foundation 
for the reception of ev::.cnce to establish the defendants. 
right to hold the premises as a homestead, exempt from 
levy or sale on execution,'something more was necessary. 
The premises must have been claimed in the pleading, and 
shown in the proofs as “ not exceeding in value two thou- 
sand dollars,” and “not exceeding two lots” in quantity 
of contiguous land, it being within an incorporated city. 
This value of the lots claimed as a homestead of course re- 
fers to their present value, at the time of the claim and as- 
sertion of the claim of right to homestead exemption, and 
had the question been properly presented in the pleadings, 
evidence of their then present value alone would have been 
admissible, and the sustaining of the objection thereto re- 
ferred to in the petition in error would have been error. 
But it is manifest that no claim, of homestead exemption, is 
made by the pleadings which would sustain a special find- 
ing for the defendants. Therefore, while it was inconsist- - 
ent on the part of the court to sustain the objections to 
the testimony of present value as made, the defendants hay- 
ing taken testimony as to the value of the lots when pur- 
chased by them, yet as the evidence was not applicable to 
any issue properly pleaded, if error at all, it was error, 
without prejudice. 

The next point made by plaintiff is, that the court erred 
in overruling plaintiff’s objections to certain interrogatories 
{designating them by number) in the deposition of Thomas 
H. Harrison, and in allowing the answers thereto to be 
read in evidence. 

The first interrogatory eli bvaced 4 in this objection is as 
follows: 

“15. State the facts and circumstances relative to the 
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conveyance of those lots by yourself and wife on December 
24, 1877, to the defendant Samuel C. Smith.” 

In the plaintiff’s own view of the case the facis and cir- 
cumstances connected with the giving of the deed here 
under consideration was the very keystone of the case. If 
it was made and executed bona fide, and for a good consid- 
eration, then the plaintiff’s case must fail. It is true that 
so far as evidence is concerned, the said deed had scarcely 
been attacked, yet it will not be seriously questioned that 
when a party has been brought into a court, charged with 
the execution of a fraudulent deed, he has the right, at 
some stage of the trial, to introduce evidence to prove the 
true character of the deed, to disprove the charge of fraud. 
The next question objected to falls within the same general 
character as the above. The third is as follows. 

“23. State the facts and circumstances in relation to the 
conveyance of these lots made by the defendants, Samuel 
C. Smith and Nettie M. Smith, to the defendant, Matilda 
E. Harrison, on or about the 11th day of June, 1880?” - 

This question referred to the deed by virtue of which 
the defendant, Matilda E. Harrison, holds the title, of 
which it is sought to divest her in and by this suit. 
Surely it was competent for her to show by the testimony 
of her co-defendant, or any one else, who knew the facts, 
that her said title was not open to the charge of fraud and 
want of consideration made against it, by the plaintiff. 
Clearly, the question was not objectionable as being imma- 
terial—the objection which was here made to it. Some 
of the fourteen other questions objected to were somewhat 
objectionable as leading, but not sufficiently so to be con- 
trolling of the case. The three remaining points may be 
considered together. 

“5, The court erred in its findings of fact and of law 
in favor of the defendants. 

“§. The judgment is against the entire weight of evi- 
dence in the case and contrary to law. 
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“7, The court erred in overruling the plaintiff’s motion 
for a new trial.” 

It may be conceded that the plaintiff had made out a 
prima facie case against the defendants by the record testi- 
mony. But this case depended, in no small degree, upon 
the want of adequate consideration expressed in the deeds 
from Harrison and wife to Smith, and from Smith and 
wife to Matilda E. Harrison, and the relationship of hus- 
band and wife existing between Thomas H. Harrison, the 
party in whom the title originally vested, and Matilda E. 
Harrison, the party in whom it now vests. I think that, 
were the case submitted on the evidence of this change of 
title without explanation, although there be no proof of 
actual fraud, the plaintiff would recover, and the lots he 
held to pay the judgment. And this, on the ground that, 
so far as the court could see by the light of evidence, the 
lots must be held to be the property of Thomas H. Har- 
rison. 

But this change of title may be shorn of its damaging 
effect by showing, if it be true, that the property was be- 
fore, and independent of the change of title, really and 
equitably the property of Matilda E. Harrison. It ap- 
appears from the testimony of the defendant, Thomas H. 
Harrison, that the means by which the lots were originally 
purchased belonged to Matilda E. Harrison, and consti- 
tuted a part of an estate inherited from her mother. These 
funds were at first invested in a homestead in the city of 
Janesville, Wisconsin. ‘This homestead was sold and pay- 
ment taken in a quantity of land in Gage county, Nebraska, 
and $2,000 in money. The land was taken in the name of 
Matilda E. Harrison. With the $2,000 in money the lots 
in Beatrice, constituting the subject of this action, were 
purchased, and the title taken in the name of Thomas H. 
Harrison. So matters stood when it became necessary for 
Thomas H. Harrison to secure, and finally to pay to the 
First National Bank the sum of $2,000, For this pur- 
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* pose the six lots were conveyed by Harrison and wife to 
Samuel C. Smith, the cashier of the bank. Then the lands 
in Gage county purchased with the money of Matilda E. 
Harrison, as above stated, and standing in her name, were 
sold, and with the money derived from the sale the bank 
was paid off. And thereupon, by direction of Thomas H. 
Harrison, the lots were reconveyed by Samuel C. Smith to 
Matilda E. Harrison. 

If the above is a true statement of the case then it must 
be obvious that all of the equities of the case are with the 
defendant, Matilda E. Harrison. Not only were the lots 
really hers, as having been purchased with her means, but 
she had also paid for them the second time, by paying out 
of the proceeds of her Gage county property the debt to the 
bank for which the lots were equitably mortgaged. 

Is the above a true statement of the facts of the case? 
It must have been so regarded by the court which tried 
the cause,and must be so considered by this court. It 
may not be improper to say that the testimony is not suf- 
ficiently conclusive to shut out every doubt or suspicion. 
Nor the case absolutely clear of suspicious circumstances. 
But the evidence is all on one side; it is unimpeached and 
quite susceptible of belief. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


CuHarRLES AUSTIN ET AL., PLAINTIFFS IN ERROR, yv. 
CHARLES Brock, DEFENDANT IN ERROR, 


Justice of the Peace: RENDITION OF JUDGMENT. ‘‘Upon a 
verdict the justice must immediately render judgment accord- 
ingly.” And it is error on his part to delay the rendition of 
jud-sment until the next day. 
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Error to the district court for York county. Tried 
below before Norvat, J. 


Sedgwick & Power, for plaintiff in error. 
J. 8S. Bennett and RB. S. Norval, for defendant in error. 
Coss, Cu. J. 


This was an action in the nature of an action of trespass 
brought before a justice of the peace by the defendant in 
error against the plaintiffs in error. A trial was had in 
the justice’s court to a jury. A verdict and judgment in 
favor of the plaintiff in said action, defendant in error. 
The plaintiffs in error took the said cause to the district 
court, on error, where the judgment therein was affirmed, 
and the cause is brought to this court on error. 

There is but one point presented, which is, that the judg- 
ment of the justice should have been reversed for the rea- 
son that said justice did not render judgment in the said 
cause immediately, upon the return of the verdict, but on the 
next day after the rendition of the verdict. 

I copy from the justice’s return as contained in the 
record’ as follows: “The jury after having heard the 
proofs and allegations of the parties this 17th day of De- 
cember, 1883, agreed upon and returned the following ver- 
dict.” (Here follows the verdict signed by the foreman.) 
Then follows: ‘Dec. 18, 1883, 9 o’clock, a.m.” (Here 
follows the judgment.) There can be no doubt, then, in 
point of fact, that the trial was had and completed, and 
the verdict returned and received by the justice on the 
17th, and the judgment rendered on the 18th day of the 
month, 

Sec. 1002 of the code provides that, “ Upon a verdict 
the justice must immediately render judgment accordingly. 
When the trial is by the justice judgment must be entered 
immediately after the close of the trial if’ the defendant 
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has been arrested or his property attached; in other cases 
it must be entered, either at the close of the trial, or if the 
justice then desire further time to consider, on or by the 
fourth day thereafter, both days inclusive.” 

The case of Huff v. Babbott, 14 Neb., 150, arose out of 
a case tried to a justice of the peace without a jury, and in 
which case the defendant’s property had been attached. 
It seems from the statement of facts in the opinion that 
“the trial commenced on the 28th day of September, 1881, 
at 1 o’clock P.M. A jury being waived * * * the 
court took the case under advisement to the 29th day of 
September, 1881, at 8:30 o’clock a.m. sharp,” at which 
day and hour the court rendered judgment for the plaintiff. 

Judge MAXWELL, in the opinion of the court reversing 
the district court, and reinstating the judgment of the jus- 
tice, said: “ The object of the statute doubtless is to en- 
able a party who has been unlawfully restrained of his lib- 
erty to be discharged at the earliest practicable moment in 
case no cause of action is proved against him. So, if his 
property is taken from him on an order of attachment, and 
the proof fails to show a cause of action, the property shall 
be discharged. But the justice may require time to con- 
sider the evidence before rendering a judgment, and it may 
be necessary for him to do so before he is prepared to de- 
cide. If a decision is rendered before the justice has time 
to consider the evidence there is great danger of his com- 
mitting an error which more mature reflection would have 
enabled him to avoid. We therefore are not disposed to 
place so narrow a construction on the word “immedi- 
ately,” as to hold that a delay of a few hours in rendering 
judgment is not in compliance with the statute * * ¥* 
It is well to require justices to perform their duties in the 
mode and within the time required by the statute; but 
their proceedings must be construed in a reasonable man~ 
ner, and in such a way as will enable them to administer 
justice.” 
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I accept the reasoning, as well as the authority, of this 
case, and if the case at bar falls within the former, the 
judgment must be affirmed. But let us see if it does. In 
framing the provision of statute applicable to trials to 
juries in justice’s courts the legislature did not have particu- 
larly in view the rights of defendants unjustly arrested, 
or whose property had been improperly taken on attach- 
ment because they made these provisions apply to all cases, 
and reserved what they had to provide especially for the 
above classes, for that part of the section where it seemed 
to be necessary to take their case out of the operation of 
the provision allowing justices to take time to consider of 
their judgment. ° 

What then was the purpose of the legislature in enact- 
ing a provision in these words? “ Upon a verdict the jus- 
tice must immediately render judgment accordingly.” It 
was to insure to the successful party the benefit of such 
judgment as he might be entitled to upon the verdict of 
the jary without delay, and without the chance or danger 
of the loss, change, or mutilation of such verdict by any 
meaws whatever before the rendition of the judgment 
thereon. This purpose can only be effected by a literal 
obedience of the statute on the part of the justice. 

We have seen while examining the case of Huff v. Bab- 
bott, supra, that in cases tried to the justice without a jury 
it may be often necessary for the justice to consume more 
or less time after the close of a trial proper before he can 
render a just judgment; but where the judgment is ren- 
dered on a verdict no more time is necessary than just suf- 
ficient to declare the judgment. The verdict has already 
determined what the judgment is to be. No consumption 
of time, by thought or reflection, can add to, or take from, 
one jot or tittle of the form or substance of the judgment. 

The words of a statute should be understood the same 
as when used in the ordinary business and affairs of life, 
But this rule is sometimes affected by other rules, as for 
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instance, that a section or provision of a statute must be 
so construed as to attach some meaning to each part and 
word thereof, and when to give such meaning in full to 
particular words would rob other words of their plain and 
manifest meaning, or give them a meaning repugnant to 
the general scope and meaning of the section. 

The word immediate or immediately when used in the 
ordinary business and concerns of life does not mean the 
next day, but that meaning may be given to them by their 
use in connection with the doing of things, which will or 
may consume more or less time; but not by its use in con- 
nection with the doing of a thing which cannot and does 
not consume any appreciable time. Thus it is that the 
word immediately when used in connection with the dis- 
charge of a duty by a justice, which consists of but half a 
dozen strokes of the pen, all of which have been unalterably 
fixed and set before his eyes by another and independent 
event, must be given its ordinary meaning, but when used 
in connection with the discharge of a duty which must be 
prepared for by thought, reflection, comparison, and ratio- 
cination, it may receive a meaning far different, and to 
require only the doing of the thing with such convenient 
speed as may be consistent with all the conditions necessary 
to its full performance. I therefore conclude that, not- 
withstanding the holding in the case of Huff v. Babbott, 
supra, and in entire harmony with that case, the word im- 
mediately where it first occurs in sec. 1002 of the code, must 
be wiven its ordinary meaning as defined by Webster, and 
cannot be construed to mean the next day. 

The judgment of the district court is therefore reversed, 
and the cause remanded for further proceedings in accord- 
ance with law. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Davin L. BARLASS, PLAINTIFF IN ERROR, Vv. Mary 
May, DEFENDANT IN ERROR. 


County Courts: SERVICE OF PROCESS WHEN SHERIFF IS PARTY. 
Process issued outof the county court may be directed to and 
served by the coroner, in cases where the sheriff of the county 
is a party. 


Error to the district court for Adams county. Tried 
below before Morris, J. 


A. H. Bowen, for plaintiff in error, 
Tanner & Capps, for defendant in error. 
Coss, Cu. J. 


This was an action of replevin in the county court against 
the sheriff of the county. The replevin summons was di- 
rected to and served by the coroner. The defendant made 
a special appearance, and objected to the jurisdiction of the 
court over his person. The court overruled the objection. 
Judgment being rendered for the plaintiff, the cause was 
taken to the district court on error. The judgment being 
affirmed, the cause is brought to this court on error. 

But one question is presented by this record. May a 
writ issued out of the county court, be directed to and exe- 
cuted by the coroner, when the sheriff of the county is the 
defendant to be served? Section 1 of an act entitled “ An 
act supplementary to an act entitled ‘An act concerning 
counties and county officers,” approved March 1, 1879, 
approved March 31, 1881, provides as follows: 

“Sec. 1. Every coroner shall serve and execute process 
of every kind and perform all other duties of the sheriff 
when the sheriff shall be a party to the case, or whenever 
affidavit shall be made and filed as provided in the suc- 
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ceeding section, and in all such cases he shall exercise the 
same powers and proceed in the’ same manner as prescribed 
for the sherilf in the performance of similar duties.” Laws 
of 1881, 222. Comp. Stat., chap. 18, art. ITI, sec. 15. 

When we consider the language of the title of this act, 
that it is not an act concerning courts or suitors in any 
court, bat concerning county officers, and of the section it- 
self, that it makes it the duty of the coroner to “serve and 
execute process of every kind,’ * * * “when 
the sheriff shall be a party to the case,” it would seem 
that the view, that the duties of the coroner to serve pro- 
cess in the class of cases designated was confined to such 
cases in the district court, is a little strained and far-fetched, 
and, although it is supported by a dicta of the late Justice 
Paine, of the supreme court of Wisconsin, when considering 
a statute of that state of which ours is an exact copy, and 
notwithstanding my high regard for even a dicta of that 
distinguished judge, I do not think that it can be sustained. 

The language of the act is comprehensive. It includes 
process of every kind “ when the sheriff shall be a party,” 
and while it is unnecessary to say—and I do not say—that a 
service of process issued by a justice of the peace in a case 
where the sheriff isa party may not be made by a con- 
stable, yet it isa non sequitur, that because the process might 
be served by a constable, it cannot be served by a coroner. 
T think that the service by the coroner in the case at bar is 
good. 

The judgment of the district court is affirmed. 


Z 


JUDGMENT AFFIRMED, 


THE other judges concur. } 
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Inman H. TrIPLert, PLAINTIFF IN ERROR, V. CALVIN 
H. PARMLEE, DEFENDANT IN ERROR. 


1. Injunction by Mortgagee against Mortgagor. A mort- 
yagee can maintain an injunction against his mortgagor and a 
stranger, who are about to remove buildings from mortgaged 
premises, and thereby render the security scant or insufficient; 
and this, without regard to the responsibility or insolvency of 
the defendants, and for the reason that the mortgagee would be 
without remedy at law for such loss or depreciation of security. 


2. Removal by Mortgagor of Buildings on Mortgaged 
Premises: PAYMENT OF MORTGAGE DEBT BY DEED: ACTION 
FOR WASTE DOES NOT LIE. While the mortgagor was in posses- 
sion of mortgaged premises, the defendant removed buildings 
therefrom which materially depreciated the security, and ren- 
defed it scant and insufficient. Afterwards the mortgagee ac- 
cepted from the mortgagor a deed of the premises in fall pay- 
ment of the mortgage debt, and sued the defendant for the value 
of the buildings removed. Held, That as long as the transaction 
between the mortgagee and mortgagor was allowed to stand as 
a full payment of the mortgage debt, as between them, it must 
be regarded as a payment as to strangers, And the mortgagee 
having been paid, can maintain no action against a stranger for 
waste of the mortgaged premises while in the legal possession of 
the mortgagor. 


Error to the district court for Saline county, Tried 
below before WEAVER, J. 


J. H. Grimm and M. B. C. True, for plaintiff in error, 
No appearance for defendant in error. 
Coss, Cu. J. 


It will not be deemed necessary to take up any one of 
the twenty points which the plaintiff in error makes in his 
petition in error, as I think the case turns on a single 
proposition. 

The plaintiff below, Parmlee, held a duly recorded mort- 
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gage on the farm of one Streeter. Streeter being in pos- 
session of the farm, sold to the defendant certain buildings 
situated thereon, which were removed therefrom by the de- 
feudaui, Atterwards, and without knowledge of the re- 
moval of said buildings, the plaintiff accepted a deed of 
the said farm from Streeter in full payment of the debt, to 
secure which the mortgage was given. Now, can he main- 
tain an action at law against the defendant for the value of 
the buildings? The district court held that he could, and 
rendered a judgment in his favor. 

The canse was argued and submitted to this court by 
counsel for plaintiff in error at the January term, but no 
appearance has been made or brief furnished on behalf of ~ 
defendant in error. 

The question is an important one, and one in the Giscus- 
sion of which we should have the assistance of counsel on 
the one side as well as on the other. 

There can be no doubt that, had the plaintiff below 
known of the intention of Streeter to sell the buildings 
and of the defendant to remove them, before it was done, 
he could have maintained a suit for an injunction against 
them, provided the removal of the buildings from the land 
would so reduce its value as to render it a scant or insuffi- 
cient security for the mortgage debt, and this, although 
Streeter might be shown to be personally responsible. 
Keeping this in view, and at the same time bearing in 
mind the great underlying principle that equity only inter- 
feres in cases where the law furnishes no adequate remedy, 
I see no escape from the conclusion that no action at law 
can be maintained by the plaintiff either against Streeter 
or the defendant for waste committed on the mortgaged 
premises while in the legal possession of Streeter. 

On the other hand, if the mortgage debt of the plaintiff 
is to be considered as paid by the conveyance of the land 
to him by Streeter, then surely the plaintiff has suffered no 
wrong and is entitled to no remedy, and while it is true 
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that the plaintiff alleges in his petition and proved on the 
trial that the land without the buildings was of less value 
than the amount of the mortgage, yet he accepted the deed 
from Streeter as payment, and surrendered or canceled the 
note. And I think that as long as that transaction is al- 
lowed to stand as a full payment of the mortgage debt as 
between plaintiff and Streeter, it must be regarded as a 
payment as to strangers. 

I am therefore of the opinion that the plaintiff’s peti- 
tion fails to state a cause of action, and that the verdict 
and judgment are unsupported by evidence. 

The judgment of the district court is reversed and the 
cause dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


W.H. Bryant Ef AL., PLAINTIFFS IN ERROR, Vy. THE 
SraTE oF NEBRASKA, DEFENDANT IN ERROR. 


Criminal Law: RESISTING OFFICER: PROPERTY CANNOT BE 
SEIZED BY REPLEVIN ON SUNDAY. A writ of replevin conveys 
no authority to a sheriff or his deputy to seize property on the 
first day of the week, commonly called Sunday. And the recap- 
ture on the same. day of the property so seized is not a resistance 
of an officer in the execution of his office. 


Error to the district court for Gage county. Tried 
below before Davipson, J. 


Colby, Hazlett & Bates, for plaintiff in error. 


Isaac Powers, Jr., Attorney General, for the State, 
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Coss, Cu. J. 


The plaintiffs in error were arrested, brought before a 
jisiive uf the peace, and fined on a charge of resisting an 
officer in the discharge of his duty. They took an appeal 
to the district court, where they were again tried, found 
guilty, and sentenced to pay a fine of one dollar each and 
costs. They bring the cause to this court on error. 

There is but one question presented by the record in this 
case, which is: Did the complainant, a deputy sheriff, ob- 
tain the legal and rightful possession of the horses named 
in the complaint, by virtue of the levy of a writ of re- 
plevin upon them, on the first day of the week, commonly 
called Sunday, so as to make the forcible recapture of said 
horses by the general owners thereof a resistance of an of- 
ficer while in the execution of his duty as a deputy sheriff? 

There is scarcely any question or dispute as to the facts. 
A writ of replevin was issued by the county judge under 
date the 29th day of July, 1882, against W. H. Bryant 
and W. H. Stockton, to answer to William Billings, and 
commanding the officers to whom the same was directed to 
seize and take the property therein described, as one black 
stallion horse, 8 years old, etc., and one dapple grey geld- 
ing horse, 6 years old, etc. This writ was delivered to the 
deputy sheriff at 6:30 o’clock Saturday evening. At about 
7 o'clock the same evening, the said deputy served the said 
writ on the said Bryant and Stockton, by copy, but was 
unable to find the said horses. But on the 30th day of 
July, 1882, Sunday, at about 12 o’clock M., the said dep- 
uty sheriff found said horses, and immediately took posses- 
sion of the same, and placed them in the barn of James 
Boyd for safe keeping. And about 7:30 o’clock the same 
evening, the plaintiffs in error went into said barn and 
forcibly removed said horses. 

If the plaintiffs in error are guilty, their guilt depends 
upon the legality of the act of the deputy sheriff in seizing 
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and removing the horses, by virtue of the writ of replevin, 
on Sunday. 

It may be admitted that we have no statute law which 
exactly covers the case. Section 38, of chapter 19, of the 
Compiled Statutes is in the following words: 

“Sec. 38. No court can be opened, nor can any judicial 
business be transacted on Sunday, or any legal holiday, ex~- 
cept, 1. To give instructions to a jury, then deliberating 
on their verdict. 2. To receive a verdict, or discharge a 
jury. 3. To exercise the powers of a single magistrate in 
a criminal proceeding.” 

This provision is contained in a chapter devoted exclu- 
sively to the supreme and district courts, so that it can 
scarcely be said to apply strictly to county courts, and it is 
only by implication that it can be said to apply to the ser- 
vice of process. But there is common law or what amounts 
to the same thing, an English statute of ancient date, 29 
Car. II., c. 7, § 6, which provides: 

“That no person upon the Lord’s day shall serve or 
execute, or cause to be served or executed, any writ, pro- 
cess, warrant, order, judgment, or decree (except in cases or 
treason, felony, or breach of the peace), but that the service 
of every such writ, process, warrant, order, judgment, or de- 
cree, shall be void to all intents and purposes whatsoever ; 
and the person so serving or executing the same shall be as 
liable to the suit of the party grieved, and to answer dam- 
ages to him for doing thereof, as if he or they had done the 
same without any writ, process, warrant, order, judgment, 
or decree.” 

Applying the law as thus laid down, to the case at bar, 
how can we escape the conclusion that the formal service 
of the writ of replevin by the de facto seizure of the horses 
on the Lord’s day impressed no right whatever on the 
part of the deputy sheriff upon the horses? 

All official acts of the deputy sheriff so far as the writ 
of replevin was concerned, being absolutely void, the case 
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stood precisely as though A. N. Barnett, without pretense 
of official authority or writ, took the horses of the plaintiffs 
in error, and put them in James Rova’s stable. Ti cannot 
be contended that this act would give Mr. Barnett any 
right of possession, or give him, as an officer, any official 
possession of the horses whatever. Hence, the recapture of 
the horses by the plaintiff in error, or the turning of them 
out of Boyd’s stable, and taking them home, was no resist~ 
ance to the official authority of the deputy sheriff. It nec- 
essarily follows that the conviction of the plaintiffs in error 
cannot be sustained. 

The judgment of the district court is reversed, and the 
cause dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Sytvanus LuUpDEN, PLAINTIFF IN ERROR, V. SAUL 
Marsters, DEFENDANT IN ERROR. 

Instructions to Jury. The charge complained of, Held, To have 

submitteidl the case to the jury properly and fairly, and that 


there is evidence to sustain the verdict. 


Error to the district court of Jefferson county. Tried 
below before WEAVER, J. 


B. &. Baker, for plaintiff in error. 
W. O. Hambel, for defendant in error. 
Coss, Cu. J. 


The facts in this case are as follows: Marsters, defendant 
in error, became indebted to S. Ludden, plaintiff in error, 
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in July, 1877, in a real estate transaction, in the sum of 
about eight hundred dollars, which was evidenced by two 
notes and a mortgage, and as a further security therefor 
pledged to the said Ludden two notes given by James W. 
Divilbliss for $380.00, with interest and attorneys’ fees, se- 
cured by mortgage on real property in Illinois, the said 
Ludden agreeing in writing with the said Marsters that 
when the said two notes owing to him, the said Ludden, 
should be paid, he would deliver said pledged notes to him, 
the said Marsters, or the amount for-which they call. One 
of the pledged notes was collected by the said Ludden, 
and the proceeds applied on the said notes and merigage * 
from Marsters to Ludden. The other note, being for $280,. 
due Jan. 1, 1879, with interest at ten per cent after matu- 
rity, and $25 attorneys’ fees, was when due returned to 
Ludden from Tllinois unpaid. Suit was commenced by 
Marsters against Sylvanus Ludden on the 5th day of De- 
cember, 1882, for the value of the last mentioned note, 
having paid off the two notes and mortgage for which the 
same was pledged, and demanded the return of the said 
pledged note or the amount for which it called, according 
to the terms of the written agreement or receipt above re- 
ferred to. Ludden, the defendant, answered in said action 
denying all indebtedness to the plaintiff and alleging as 
follows, to-wit: “That when the two hundred and eighty 
dollar note above mentioned (being the note in controversy) 
became due, this defendant forwarded the same for pay- 
ment, but the same was dishonored and unpaid, and said 
note was returned to this defendant so unpaid. That after- 
wards, to-wit, on or about the 10th day of January, 1879, 
an oral agreement was made and entered into by and be- 
tween the plaintiff and this defendant, and upon a valuable 
consideration, moving between the plaintiff and this de- 
fendant, and to the effect, to-wit: that this defendant was. 
to forward said note to 8. D. Ludden, for the purpose of 
having the same collected, and that when said note was so- 
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forwarded to said Ludden by this defendant, he had per- 
formed all and every act on his part to be by him per- 
formed, and was by said agreement te be fully released 
and discharged from all liabilities and obligations on his 
part to the plaintiff under and by virtue of any former 
contraet or agreement made and entered into by and be- 
tween plaintiff and this defendant relative to said two hun- 
dred and eighty dollar note, that immediately after the 
making of said oral agreement and in pursuance of, and as 
a part of the consideration thereof, this defendant forwarded 
said note to the said Ludden, and from that time to the 
present has he had any interest in said note whatever, nor 
any interest in the money arising from the proceeds thereof.” 

The said answer further alleges that afterwards, and at 
the instance and request of the plaintiff, the said S. D. 
Ludden caused the mortgage by which the said note was 
secured to be foreclosed, and recovered a judgment thereon 
in the circuit court of Champaign county, Illinois, for 
$331.47, and an attorney’s fee of $25.00. That afterwards 
‘on the 7th day of March, 1881, certain lands were sold to 
pay the said sums subject to a redemption within fifteen 
maonths from said day of sale, and that afterwards, and a 
‘few days prior to expiration of the time for redemption of 
the premises, the same was redeemed and the money paid 
4nto said circuit court, and that the full amount due on 
said note was paid to S. D, Ludden, who now holds the 
same subject to the order of the plaintiff. 

The plaintiff replied, substantially, denying all of the 
new matter contained in the said answer. 

There was a trial to a jury, a verdict and judgment for 
the plaintiff for $324.50, and the defendant brings the 
cause to this court on error. 

This case turns upon the question whether the facts set 
map by the defendant in his answer are true or not. If 
here was an oral agreement made between the parties at 
dhe time and of the character of that set up by the defend- 
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ant in the court below in his answer, and acted upon by 
the defendant, by turning over the note to another party 
at the request and by the direction of the plaintiff, that 
thereafter the defendant had nothing whatever to do with 
the said note, then his defense was complete and the ver- 
dict and judgment are wrong. But this was a question of 
fact for the jury. There was evidence before the jury 
which I think would sustain a finding either way. 

Plaintiff in errer in his brief complains of the first in- 
struction given by the court on its own motion, which in- 
struction is as follows: 

_ “1, Ifyou find from the evidence that the defendant 
held the note in question as eollateral security, then you 
are instructed that it was the duty of the.defendant to use 
diligence to collect the same, and if necessary for that pur- 
pose, to cause the same to be put into judgment, or the 
mortgage given to secure such note to be foreclosed, and. 
the defendant will only be liable to the plaintiff for the 
proceeds thereof, less the proper and legitimate costs and 
expenses incurred in the collection of such notes, and in- 
terest thereon at seven per cent per annum from the date 
of the collection of such note.” 

This instruction should be read in connection with tlie 
next, which was as follews: 

“2. If you shall find from the evidence that, under an 
‘agreement made with the plaintiff, the defendant sent the 
note in question on behalf of the plaintiff to Ilinois for 
‘collection, then such a sending was a delivery of the note 
lin question to the plaintiff, and the defendant would be en- 
'titled to a verdict.” 

These two instructions submitted the case to jury upon 
'the evidence I thiak properly and fairly. The testimony 
of the plaintiff is positive that he did not make the oral 
ragreement with the defendant that is set up in the answer, 
land that he did not request or authorize the defendant +) 
isend the said note to the said S. D. Ludden for collection, 

44 


(658 SUPREME COURT OF NEBRASKA, 


Brown Vv. State. 


while the testimony of the defendant to the contrary is 
‘less positive and is rather argumentative and constructive, 
and what corroboration it has in the deposition of S. D. 
Ludden is far from satisfying, and evidently had but little 
weight with the jury. 

We think that the case was fairly tried and justice done, 
and the judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Dominsex BROWN, PLAINTIFF IN ERROR, V. THE SraTs, 
or NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: comMPLAINT BEFORE M&GISTRATE, Where a. 
etiminal complaint charges the accused in positive terms with 
fhe commission of a erime, the addition ef the words that, “ the 
affiant verily believes-the defendant is guilty of the facts charged” 
will not render the complaint invalid as not being sworn to pos- 
itively. 

KIQUOR SELLING: STATING TIME OF COMMISSION OF 
OFFENSE. The complaint charged that, ‘‘ on or about the 17th 
day of February, 1884, that being the first day of the week, 
commonly called Sunday, the defendant did sell intoxicating, 
lingors,”’ ete., in violation of thelaw. Held, That the time of 
the commission of the offense was sufficiently stated, the date of 
the transaction under section fourteen of the liquor law not be- 
ing a material ingredient of the offense. 


2. 


Error tothe district court for Lancaster county. Tried! 
below befere Pounp, J. 


D. G. Courtnay and J. E. Philpot, for plaintiff in errer. 


Isaac Powers, Jr., Attorney General (A. C. Ricketts with 
him), for the State. 
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ReEEsE, J. 


This cause originated in the county court of Lancaster 
county, where a complaint was filed charging plaintiff in 
error with selling intoxicating liquors on the first day of 
the week, commonly called Sunday. The complaint 
charged, “that on or about the 17th day of February, 
1884, at the county of Lancaster, and state of Nebraska, 
that being the first day of the week, commonly called Sun- 
day,” the defendant “then and there did wickedly, willfully, 
and unlawfully sell,” to the parties named in the com- 
plaint “beer and whisky, the same being malt and spirit- 
uous liquors.” 

The defendant filed a motion to quash the complaint, 
assigning two reasons or grounds for the motion: First. , 
That the complaint was not sworn to positively; and Second. 
That the time of the committing of the offense was not 
sufficiently stated. This motion was overruled by the 
county judge, and on a trial the defendant was convicted. 
He then took the case to the district court on error, where 
the decision of the county judge was affirmed, and he brings 
the case to this court on error for review. 

The record shows that in the concluding part of the com- 
plaint the following language occurs: “And this depo- 
nent says he verily believes” the defendant to be guilty of 
the facts charged. Upon this, it is claimed that the com- 
plaint is not sworn to in the positive form, and is therefore 
insufficient. This objection might have force were it not 
for the fact that in the charging part of the complaint it is 
positively stated that at the time and place alleged, the de- 
fendant “then and there did,” etc., sell the liquors named 
in the complaint. The objectionable language was simply 
redundant matter, which could in no way affect the body 
of the complaint or work any prejudice to the plaintiff in 
error. 

The next point urged by the plaintiff in error is, we 
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think, equally untenable. It is to be observed that the 
charge made by the complaint is for selling the liquors 
“on the first day of the week commonly called Sunday,” 
which is prohibited by section fourteen of the liquor law 
of the state. The essential ingredient as to time is, that 
the act charged. as constituting the crime was committed 
on the particular day named in the statute, to-wit, “the 
first day of the week commonly called Sunday.” This 
charge is fully set out in the complaint. While it is in- 
definitely alleged to be “on or about” the date named, yet 
it is definitely charged to have been on the particular day 
designated by the statute. This was equivalent to charg- 
ing the act to have been committed “on the first day of 
the week commonly called Sunday, and which was on or 
about the 17th day of February, 1884.” The substantial 
allegation of date was necessary for the purpose of showing 
that the prosecution was not barred by the statute of lim- 
itations, but for no other purpose. The particular date on 
which the Sunday occurred was wholly immaterial, except 
for the purpose named. The object and purpose of the 
provision of the section under which the complaint was 
drawn, was to prevent the sale of liquors on the day known 
as “Sunday.” The sale is alleged to have been on that day 
and within the time in which the prosecution could be 
maintained. This is sufficient. Frazier v. The State, 5 
Mo., 5386. Megowan v. Commonwealth, 2 Mete., Ky., 3. 
Wharton’s Criminal Pleading and Practice, § 121. Com- 
monwealth v. Harrison, 11 Gray, 308. People v. Ball, 42 
Barb., 324. 

A different view seems to have been taken by the su- 
preme court of Indiana in State v. Land, 42 Ind., 311, and 
Effinger v. State, 47 Ind., 235. But the rule there stated 
dees not seem to have been adopted by the other states 
which have passed upon the question, nor could it be in 
this state under section 412 of the criminal code, which 
provides that indictments shall not be deemed invalid for 
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“stating time imperfectly,” nor for “ omitting to state the 
time at which the offense was committed in any case where 
time is not the essence of the offense.” The judgment of 
the district court is affirmed. 


JUDGMENT AFFIRMED. 


. 


THE other judges concur. 


Tue Arcuison & NEBRASKA RaiLRoap CoMPany, 
PLAINTIFF IN ERROR, V. FRED W. MILLER,: DE- 
FENDANT IN ERROR. 


. Limitation of Actions: sTATUTE MUST BE PLEAD. The 
statute of limitations as a defense to an action must be pleaded 
or it will be considered as waived by the defendant. 


_ 


2. Railroads: RULE CONCERNING TRANSPORTATION. A rule or 
custom adopted by a railroad company concerning its contracts 
with its patrons for the transportation of grain, cannot operate 
upon those of its patrons who have no knowledge of the existence 
of such rule, and such persons will not be legally bound thereby. 


CONTRACTS FOR TRANSPORTATION: LIABILITY. When 
a carrier offers to carry the goods of a shipper for a certain price 
per car load, and the shipper accepts such offer and ships his 
goods thereunder, the carrier is bound thereby and cannot be 
heard to say he will not abide by its terms, and if a greater sum 
is retained by the carrier, upon sale of the goods, it will be re- 
quired to respond to the shipper for such excess. 


4. Action on Contract: ALLEGED ILLEGALITY MUST BE PLEAD. 
If, in an action upon a contract, fair and legal on its face, it is 
claimed by the defendant that the contract is void as being il- 
legal and against public policy, such illegality must be pleaded 
or it will be disregarded by the court in which such action is 
pending. 


Error to the district court of Richardson county. 
Tried below before Davipson, J. 
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T. M. Marquett and J. W. Deweese, for plaintiff in 


error. 


Frank Martin, for defendant in error. 


REeEsE, J. 


The allegations of the petition of the defendant in error, 
filed in the district court, were, in substance, that the de- 
fendant, plaintiff in error, was a common carrier and en- 
gaged in carrying freights, etc., from Falls City, Nebraska, 
to Atchison, Kansas, and various other points. That the 
plaintiff, defendant in error, with one George L. Moore, 
were engaged in the business of buying and selling grain 
at Falls City, and shipping the same over the road and in 
the cars of plaintiff in error during the years 1877 and 
1878, and that on the 15th day of March, 1877, the plain- 
tiff and defendant entered into a contract by which it was 
agreed that the plaintiff in error was to carry the corn of 
the defendant in error in car load lots from Falls City, 
Nebraska, to Atchison, Kansas, at the rate of twenty-two 
dollars per car load of twenty-four thousand pounds or less. 
That in pursuance of this contract Miller & Moore shipped 
over the road of plaintiff in error, to Atchison, one hundred 
and seventy-five car loads of corn, and that plaintiff in error 
collected and retained out of the proceeds of the corn so 
shipped, the sum of twenty-five dollars per car load, and 
agreed to pay to said Miller & Moore the difference be- 
tween the amount agreed upon and the amount so retained, 
but had failed so to do upon demand. That the firm of 
Miller & Moore was dissolved in the year of 1878, and 
this claim transferred to Miller the plaintiff below. 

To this petition a general demurrer was filed by plaintiff 
in error, which was overruled by the district court, where- 
upon plaintiff in error answered, admitting the corporate 
existence of defendant, but denying all other allegations of 
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the petition. A trial was had which resulted in a verdict 
and judgment in favor of the plaintiff below. The defend- 
ant company now brings the cause into this court by pro- 
ceedings in error. 

The proof taken upon the trial shows that on the 18th 
day of March, 1877, the general freight agent of plaintiff 
in error wrote and sent by mail to the firm of Miller & 
Moore, the following letter: , 


“ ATCHISON, Kan., March 18, 1877. 
“ Miller & Moore, Falls City, Neb.: 

“GEnts—I have instructed our agent to charge $22 for 
24,000 or less of corn on all of your business Falls City to 
Atchison. “Yours Truly, - 

“J. E. Urr.” 

Miller & Moore then began shipping corn under this 
agreement, the freight bills being made out accordingly. 
Shortly afterwards, defendant in error was in the office of 
plaintiff in error at Falls City, and in looking over the 
books of plaintiff in error, he discovered that a higher rate 
was being charged for the transportation; this higher rate 
being the tariff rate of the railroad company. He enquired 
of the agent the cause of this, and was informed by him 
thai the bills had been returned to him corrected so as to 
conform to the higher rate, and that he had “ telegraphed 
down and wanted to know how it was his bills were sent 
back corrected at regular rates,” and that Utt had informed 
him (the agent) “it was all right, and” Miller & Moore 
“could draw the difference in rebate, in the form of rebate.” 
Miller & Moore continued to ship corn until about one 
hundred and twenty car loads were shipped, when the firm 
of Miller & Moore was dissolved. Upon demand by Miller 
for the amount due him from plaintiff in error, payment 
was refused, whereupon he commenced this suit for its re- 
covery. 

The first question presented by plaintiff in error in its 
brief is, that a part of the shipments were made more than 
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four years prior to the commencement of the action, and 
that the claim to that extent, if any ever existed, was barred 
by the statute of limitations. This question cannot be con- 
sidered here for the reason that no issue of this character is 
raised by the pleadings. 

The benefit of the statute, like any other personal privi- 
lege, may be waived, and will be unless pleaded. Taylor 
v. Courtnay, 15 Neb., 196. Maxwell’s Pleading and 
Practice (1883), 79. : 

It is claimed by plaintiff in error that the district court 
erred in refusing to instruct the jury that under the evi- 
dence in the case, the contract, if any existed, would expire 
_ at the end of the year in which it was made. The plain- 
tiff in error introduced testimony on the trial tending to 
show that it was a rule or custom of the company that all 
contracts like the one involved in this case terminated with 
the year in which they were entered into. This was shown 
by other shippers who had like contracts, and by the of- 
ficers and agents of the company, but no proof was offered 
which, in any degree, tended to show that defendant in 
error or Moore had any knowledge of such custom. But 
upon the contrary, it was affirmatively shown by him, not 
only that he had no such knowledge, but that his claim 
had been recognized by plaintiff in error as a valid claim, 
and he had been assured by its officers and agents that it 
would be paid. If such a custom existed, it could not be 
claimed to bind those who had no knowledge of it, nor 
could it be held to bind any one if waived by the party 
making the rule. The court did not err in refusing the 
instruction. 

It is next claimed by plaintiff in error that the letter: in- 
troduced in evidence did not amount toa contract. Stand- 
ing alone it is evident it does not. Yet when taken in 
connection with the other facts in the case, it is equally 
elear that the letter formsa part of a contract which existed 
as soon as accepted and performed by defendant in error. 


JULY TERM, 1884. — 665 


A.& N.R. R. Co. v. Miller. 


Briefly stated, it amounts to this: Plaintiff in error, by its 
duly authorized agents, says to defendant in error, “You 
can ship over our road for $22 per car, and I have so in- 
structed our agent at your station.” The defendant in er- 
ror enters upon the performance of the offered contract and 
so notifies plaintiff in error. When he suggests that the 
contract is being violated by higher charges, he is informed 
that ‘it is all right” and he can draw the difference in the 
“form of a rebate,” and the performance of the contract is 
continued by both parties. It was perhaps terminable at the 
option of either party, but neither one saw proper to termi- 
nate it. It must not be forgotten that the contract was exe- 
cuted by both of the parties to it, and this action was brought 
for the purpose of recovering that which was due defendant 
in error by virtue of his fulfillment of it,and that which was 
wrongfully withheld by plaintiff in error. The cases cited 
by plaintiff in error were actions for damages for the non- 
fulfillment of contracts to furnish or transport property. 
But had these contracts been executed, we apprehend the 
holding would have been different. 

The next point presented by plaintiff in error is, that if 
the theory of defendant in error is true, then the contract 
was against public policy, and is void. This question is 
not presented by the issues in the case. It is well settled 
that the illegality of a contract, if relied upon as a defense, 
must be pleaded. Barnett v. Glossop, 3 Dowl., 625 (8. C.) 
1 Bing., N. C., 633. Dickson v. Burk, 6 Ark., 412. 
Stannard v. McCartey, | Morr. (Towa), 124. Huston v. 
Williams, 3 Blackf., 170. Suit v. Woodhall, 116 Mass., 
547. Cummins v. Barkalow, 4 Keyes (N. Y ‘. 514 (8. C.) 
1 Abbott, Ct. App, 479. U.S. o. Sawyer, | Gall. C.C., 
87. Chambers v. Games, 2 Greene (Iowa), 320. 1 Chitty 
on Pleading, 276. 2 Id., 503 and 507. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 
Tue other judges concur. 
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J. D. DANIELS, PLAINTIFF IN ERROR, Vv. ADDIsoNn S. 
TIBBETS AND ALBERT J. CORNISH, DEFENDANTS IN 
ERROR. 


1. Final Order. A finding by the district court that the allega- 
tions of a petition are confessed to be true by a defendant who 
is in default for want of an answer is not a final order or judg- 
ment. 


2. To obtain a review of a case in this court there must be 


a final judgment upon the merits of the case in the court below, 
Morton to dismiss proceedings in error. 


Addison 8. Tibbets and Albert J. Cornish, pro se, for 
the motion. , 


W. H. Snelling, conéra. 
REESE, J. 


This is a proceeding in error to the district court of 
Lancaster county. Defendant in error has filed in this 
court a motion to dismiss the proceeding for the reason 
that there has been no judgment rendered or final order 
made in the court below. 

Upon an examination of the transcript we find the fol- 
lowing entry made in the district court: “The defendant 
herein elects to stand on his demurrer heretofore overruled 
by the court, and excepted to at the time. And now comes 
the plaintiff by counsel, and the defendant being in default 
for want of an answer, the court finds the allegations of the 
petition are confessed by him to be true.” 

This appears to be the last and only entry of the district 
court upon its records which in any way attempts to finally 
dispose of the case. It is neither a final order or judg- 
ment as defined by section 581 of the civil code. It is 
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simply a formal finding of fact without proof. Such a 
proceeding cannot be reviewed by this court. To obtain a 
review in this court there must be a final judgment upon 
the merits of the case in the court below. Riddle v. Yates, 
10 Neb., 510. Nichols, Shepherd & Co. v. Hail, 5 Neb., 
194. 


The motion to dismiss is sustained and the cause dis- 
missed. 


JUDGMENT ACCORDINGLY. 


TueE other judges concur. 


C 


Roger C. GUTHRIE, PLAINTIFF IN ERROR, V. THE State 
or NEBRASKA, DEFENDANT IN ERROR, 


1. Criminal Law: INDICTMENT REFERRING TO THIRD PERSONS 
AS UNKNOWN. At common law, in cases where an indictment 
referred to third parties as persons to the grand jury unknown, 
if upon the trial it was made to appear that the grand jury did 
know the names of the persons referred to, the accused would 
have to be acquitted on the ground of a variance between the 
allegations of the indictment and the proofs. But it was not 
necessary for the state to prove the truth of the allegation be- 
yond a reasonable doubt. 


———-: VARIANCE NOT FATAL. The indictment in 
this case alleged that the sum of $300 was paid to plaintiff in 
error as a bribe by one C. B., “and others whose names are to 
the grand jurors unknown.’’ The proof showed that the money 
was paid by C. B. for the purpose alleged in the indictment. 
Held, That the variance was not fatal and that the district court 
was justified, under the provisions of section 413 of the criminal 
code, in disregarding it. 


BRIBERY: EVIDENCE. Under the allegations of the 
indictment and the circumstances of the case as shown by the 
testimony, it was held competent for the state to prove other 
acts of bribery than those alleged in the indictment for the pur- 
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pose of corroborating the principal witness upon material favis 
involved in the original contract of bribery, and also for the 
purpose of showing the system, plan, and design of the parties 
involved in the transaction alleged in the indictment. 


4. Construction of Statute. Section 105 of the act to incor- 
porate cities of the first class, etc, page 102 of the Compiled 
Statutes, does not repeal section 175 of the criminal code. 


Error to the district court for Douglas county. Tried 
below before NEVILLE, J. 


C. A. Baldwin (C. J. Greene and E. F. Smythe with 


him), for plaintiff in error. 
@ 


Isaac Powers, Jr., Attorney General, for the State. 
REESE, J. 


The plaintiff was indicted by the grand jury of Douglas 
county for the crime of receiving a bribe. Upon trial he 
was convicted and sentenced to the penitentiary. He now 
prosecutes error in this court, alleging various errors, which 
will be noticed in the order presented by his brief. 

As the principal objections made by plaintiff in error 
either apply directly to or-in some way refer to the alle- 
gations of the indictment, we quote the charging part 
thereof, which is as follows: “That the said Roger C. 
Guthrie, in the city of Omaha,” etc., “being then and there 
a ministerial officer, to-wit, the city marshal of the city of 
Omaha, duly and legally appointed, confirmed, qualified, 
and sworn to discharge the duties of that office, it being 
an office of importance and trust concerning the adminis- 
tration of public justice, law, and order within said city, 
county, and state, contriving and intending the powers and 
duties of his said office and the trust and confidence thereby 
reposed in him to violate, prostitute, and betray, and con- 
triving and intending then and there the powers and du- 
ties of his said office to discharge and perform with par- 
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tiality and favor and contrary to law, and then and there 
with the intent aforesaid unlawfully, knowingly, corruptly, 
and feloniously take, accept, and receive from Charles 
Branch and others, whose names are to the jurors un- 
known, the sum of three hundred dollars in money of the 
value of three hundred dollars, as a bribe and pecuniary 
reward, offered and given by ihe said Charles Branch and 
others, and by the said Roger C. Guthrie taken, accept- 
ed, and received, with tiie intent and purpose to induce 
him, the said Roger C. Guthrie, in his office aforesaid, to 
permit, authorize, and allow certain gamblers, to-wit, 
Charles 8. Higgins, Seth C. Baldwin, Hiram B. Kennedy, . 
Goodley Brocker, James Morrison, William Soderstron, 
Charles Branch, and others to the grand jurors unknown, 
to keep, use, and occupy buildings and rooms for the pur- 
pose of and devoted to gambling, to exhibit gaming tables, 
gaming establishments, gaming devices, and other appara- 
tus to win and gain money, and to carry on, conduct, and 
prosecute the habit, practice, and profession of gambling 
iu the corporate limits of the city of Omaha, and to in- 
duce and influence him, the said Roger C. Guthrie, then 
and there and thereafter not to arrest nor cause to be ar- 
rested the said gamblers, and to keep and protect them 
from arrest and punishment, and free, clear, and exempt 
from municipal or police molestation, interference, or at- 
tack while engaged in the business, practice, and profession 
of gambling as aforesaid, in violation of law,” etc. 

The first point presented is, that the indictment charges 
that the contract of bribery was made with and the money 
paid by Charles Branch “and other persons to the grand 
jurors unknown,” and no prcof was offered by the state on 
the trial to show that the allegation referring to the “per- 
sons to the grand jurors unknown” was true. Plaintiff in 
error requested the court to instruct the jury as follows: 
“The jury are instructed that one of the allegations of the 
indictment is, that the money charged to have been received 
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by the defendant as a bribe was so paid to him by Charles 
Branch and other persons whose aumes are to the jurors 
unknown. This is a material allegation in the indictment, 
and unless you are satisfied beyond a reasonable doubt that 
that allegation of the indictment is true, it is your duty to 
acquit the defendant.” This instruction was refused by 
the court, to which plaintiff in error excepted, and now as- 
signs such refusal as error. 

Upon the question here presented we have only to say 
that if the doctrine of the common law was in force in this 
state, yet we could not hold the action of the court in re- 
fusing the instruction to be erroneous, for the reason that 
the instruction does not correctly state the law. It attaches 
too much importance to the allegation in question. 

While it is, perhaps, true at.common law that if it was 
shown that this particular allegation was untrue, that the 
grand jury did know the parties whose names were omitted, 
then that an acquittal must follow. But it by no means fol- 
lows that this allegation, like those which are met by the . 
presumption of innocence, must be proved by the state be- 
yond a reasonable doubt. Upon the contrary quite a differ- 
ent rule is to be applied, and the burden is on the defendant 
to show that the grand jury at the particular time of find- 
ing the indictment knew t'1e names of the party described 
as unknown. Com. v. Gullagher, 126 Mass., 54. Com. 
v. Hill, 11 Cush., 137. Com. v. Tompson, 2 Cush., 551. 
Rez v. Bush, R. & R., 372. Wharton’s Crim. Ev., § 
97. The doctrine contended for by plaintiff in error can 
be found in Stone v. The State, 30 Ind., 115, but Whar- 
ton in his work on Precedents of Indictments and Pleas, 
vol. 1, p. 18, refers to this decision as pushing the doc- 
trine to a “questionable extreme,” and such is evidently 
the case. 

The indictment in this case specifies the payment of 
the money by Branch, and this allegation is fully sus-. 
tained by the proof. Branch testifies that he paid the 
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money to plaintiff in error for the corrupt purpose stated 
in the indictment. The fact that the pleader, prompted 
possibly by over caution on account of the peculiar charac- 
ter of his testimony, and the uncertainty which naturally 
suggested itself as to its reliability, followed the name of 
Branch by the words referred to, could not possibly work 
any prejudice to plaintiff in error. But suppose the doc- 
trine of the conimon law applied ordinarily to the clause 
in question with all the force claimed by plaintiff in error, 
the decision of the district court would still be correct 
under the provisions of section 413 of the criminal code. 
That section is as follows: “ Whenever on trial of any in- 
dictment for any offense, there shall appear to be any va- 
riance between the statement of such indictment, and the 
evidence offered in proof thereof in the Christian name or 
surname, or both Christian and surname, or other descrip- 
tion whatever of any person whomsoever therein named or 
described, or in the name or description of any matter or 
thing whatsoever therein named or described, such vari- 
ance shall not be deemed ground for an acquittal of the de- 
fendant, unless the court before which the trial shall be 
had shall find that such variance is material to the merits 
of the case or may be prejudicial to the defendant.” Com- 
piled Statutes, 727. This section ends all dispute as to 
the question before us, as the variance is one which could 
not in any event result in any prejudice or injury to plain- 
tiff in error. 

It is insisted by plaintiff in error that the court erred in 
permitting the state to prove other, separate, and distinct 
acts of bribery, which it is claimed were not connected 
with the principal contract alleged in the indictment and 
proved on the trial. It must be observed that the indict- 
ment charges the receipt of money by plaintiff in error as 
an inducement to and consideration for allowing certain 
persons to carry on and prosecute their business of keeping 
gambling houses unmolested by him, not only at the time 
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at which the money was received, but during a time in the 
future. The testimony of Rranch shows that plaintiff in 
error approached him and gave him to understand that 
money would have to be paid or the gambling houses 
would have to close up. The testimony shows further 
that Branch paid him the $300, and at the same time it 
was agreed that the gambling houses might continue to 
carry on their business so long as they paid $50 per month 
each, That the $300 was only to pay up toa certain date, 
and after that date the business should be continued, pro- 
viding the $50 per month was paid. The testimony shows 
that Branch was, in one sense, the agent of plaintiff in 
error in these transactions, as well as the representative of 
other gamblers. When accosted by them plaintiff in error - 
directed them to see Branch, who would tell them what to 
do, and when they wanted to pay him money in pursuance 
of the contract made with Branch, he told them to do as 
they had done befure—see Branch. It is clearly shown 
that the agreement was a continuing one, and contemplated 
a system of payments to be made in the future, and for 
which the same course was to be pursued by plaintiff in 
error as for the $300. It was known by plaintiff in error 
when Branch received money, and no gambling house was 
molested after its share of the money had been paid. He 
was fully advised of what occurred in the workings of the 
plans and designs, not only at the time of the receipt of 
the $300, but at all times, so long as the system under 
which they were working continued. This system was 
fully developed and exposed by Branch in his testimony. 
It was properly admitted as a part of the transaction in 
which the $300 was paid by Branch to plaintiff in error. 
The fact of the carrying out of this system was proper evi- 
dence for the purpose of corroborating tbe testimony of 
Branch, and showing the purpose, understanding, and in- 
tent with which the money was received as alleged in the 
indictment, and for the purpose of showing the system 
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under which these several transactions were had. For 
these purposes the testimony was competent. State v. 
Bridgman, 49 Vt., 202. Thayer v. Thayer, 101 Mass., 
111. Kramer v. Com., 87 Penn. St., 299. Rex v. Hough, 
R. & R. Crown Cases, 120. Rex v. Ball, Id.,182. Com. 
v. Price, 10 Gray, 472. Rex v. Frances, 12 Cox, C. C., 
612. Id. v. Garner, 4 F. & ¥., 346. Wharton’s Crim. 
Ev., sec. 38, et seq. 

It is next claimed that the prosecution should have been 
under section 105 of the act for the incorporation of cities 
of the first class (Comp. Stat., 102), instead of under section 
175 of the criminal code. Section 175 of the criminal code 
makes the act of receiving a bribe by an officer a crime, 
and provides the punishment therefor. This section is of 
uniform operation throughout the state and applies to all 
cases of the kind. Section 105 above referred to is limited 
to city officers, and is mainly intended to prohibit the of- 
ficers of such city from being interested in contracts for 
improvements, etc., entered into by the city, and to pro- 
hibit them from accepting or receiving anything of value 
for their influence or vote. It has no application to cases 
of the kind under consideration. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


D. L, HEDGES, PLAINTIFF IN ERROR, V. EDWARD Roacn, 
DEFENDANT IN ERROR. 


1. Motion for Judgment Non obstante Answer, not 
Proper Practice. The overruling by the district court of a 
motion by the plaintiff for judgment non obstante, the defendante 
answer; Sustained; such motion not being in accordance wit’ 
code practice, 


45 
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2. Discretion of District Court. The making up of the 
pleadings, the allowance of amendments thereof, and of with- 
drawing answers and substituting others in their places, in an 
action pending in the district court, are matters resting largcly 
in the discretion of the court; a discretion with which this court 
will not interfere except in cases of abuse, and an abuse of which 
wil] not be presumed. 


8. Petition on Note Prima Facie Barred by Statute of 
Limitations. Where the notes sued on were prima facie 
barred by the statute of limitations, Held, Thata clause in the 
petition in the following words: ‘‘ That since the cause of action 
accrued on said notes, said defendant has been absent at different 
times from the state of Nebraska amounting in all to the period 
of about two years,” was insufficient to take the cause out of the 

operation of the statute of limitations, as against a general de- 
murrer. 


Error to the district court of Dixon county. Tried be- 
ow before BARNES, J. 


Gantt & Norris, for plaintiff in error. 
Barnes Brothers, for defendant in error. 


Coss, Cu. J. 


This action was originally commenced before a justice of 
the peace, on three promissory notes, bearing date June 13, 
1876, and maturing respectively the 12th of September, 
‘October, and November, of the same year. There was a 
judgment for the defendant in the justice’s court, and the 
cause taken to the district court by appeal. In the latter 
-court, there was a judgment for the defendant on demurrer, 
and the plaintiff brings the cause to this court on error. 

Three points are presented : 

1. The court erred in overruling pleas motion for 
‘a judgment on the pleadings. 

2. The court erred in allowing defendant to withdraw 
his answer and file a demurrer to plaintiff’s petition. 

3. The court erred in sustaining defendant’s general de- 
sourrer to plaintiff’s petition. 
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It appears from plaintiff’s brief, that the action was 
commenced in the justice’s court on the 12th day of October, 
1882, and the plaintiff for the purpose of bringing the case 
without the statute of limitations, put the following clause 
in his petition. 

“ Fifth. That since the cause of action accrued on said 
notes, said defendant has been absent at different times 
from the state of Nebraska, amounting in all to the period 
of about two years.” The defendant answered, denying 
each and every allegation contained in said petition, ex- 
cept as in said answer thereafter specially admitted, which 
answer proceeded as follows: “1. * * * Admits the 
execution of the notes sued on, but saith that the said notes 
were given by the defendant to the plaintiff and one C. E. 
Hedges, and that said notes were transferred to plaintiff, 
that,said notes were in consideration of the sale and de- 
livery of a horse by said plaintiff to the said defendant, 
and for no other consideration whatever, and the said de- 
fendant further avers that in consideration that the said 
defendant would purchase the said horse from him, the 
said plaintiff, for the sum of $120.00, sixty dollars of which 
to be paid in cash and give his notes for the balance payable 
as set forth in plaintiff’s petition, he, the said plaintiff, did 
warrant the said horse to be a good serviceable work horse 
and well broken to work, and the said defendant thereupon 
purchased the said horse and caused to be paid said plain- 
tiff'sixty dollars in cash, and gave his three certain promis- 
sory notes each for the sum of twenty dollars as stated in 
the said petition, and the said defendant avers that said 
horse was not a good serviceable work horse nor well broken 
to work, but, on the contrary was almost entirely worthless 
and of little or no value as a work horse. 

“9, And further answering, defendant says that subse- 
quent to the purchase of said horse, and about ten days. 
thereafter, he offered to return said horse to the plaintiff 
and rescind said trade, at Sioux City, Iowa, and that 
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thercupon said plaintiff agreed with this defendant that if 
he, the said defendant, would keen said horse, as said horse 
was of no use to the plaintiff, and allow the said plaintiff 
to retain the $60 in cash paid him by defendant, that he, 
the said plaintiff, would release him from all liability on 
said notes, all of which defendant is ready to make appear. 

“3. Further answering, defendant avers that the cause 
of action stated in plaintiff’s petition did not accrue to said 
plaintiff against this defendant within five years before the 
commencing of this action, and this he is ready to make 
appear,” ete. 

After this answer was filed the plaintiff moved for judg- 
ment non obstante, and the overruling of his motion he as- 
signs as the first error. It was no doubt the law and the 
practice, under the old system in courts of equity, that at a 
certain stage of the case the plaintiff could have it set 
down for argument on bill and answer, and when upon 
such argument it appeared to the court that the plaintiff’s 
cause of action was undenied either at law or in fact, a de- 
cree would be rendered for the plaintiff. This practice 
has, I think, been superseded under the code by that of 
demurrer to the answer, motion for order requiring defend- 
ant to make his answer more definite and certain, and mo- 
tions to strike the answer from the files as frivolous. Some 
one of these will, in each case, be found to furnish the ap- 
propriate remedy against a faulty answer. So that, in the 
absence of authorities, this point cannot be sustained. 

‘The defendant then applied to the court for leave to 
withdraw his answer and filea general demurrer to the pe- 
tition, which was granted, the granting of which consti- 
tutes the plaintiff’s second point of error. 

I have never heard it doubted that the matter of making 
up the pleadings of amendments, and of withdrawing 
pleas and answers and substituting others in their places, 
in an action peuding in a court of general jurisdiction, was 
one of the diserction of the court for the expedition of 
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business and the furtherance of justice, and such I believe 
it to be the accepted law. In any case, where this discre- 
tion is abused to the oppression or prejudice of a party, 
this court will not hesitate to correct such abuse. But 
such abuse must be shown, and will not be presumed, 
There is no showing, or even suggestion, of abuse of dis- 
cretion in this case. 

The last point is that the court erred in sustaining the 
demurrer of the defendant to the plaintiff’s petition. 
Prima facie the statute of limitations had run on the 
notes sued on, for six years. To take the case out of the 
operation of the statute the following allegation is made in 
the petition: 

“ Fifth. That since the cause of action accrued on said 
notes said defendant has been absent at different times from 
the state of Nebraska, amounting in all to the period of 
about two years.” 

No authorities are cited to show that the allegation of the 
petition would be sufficient, even if the assertion were posi- 
tive, that since the statute had commenced to run the de- 
fendant had been absent at different times from the state, 
amounting in all to a period of two years, and in the ab- 
sence of authorities I should doubt it. An inspection of 
the notes or a copy of them shows that they were given at 
Sioux City, in the state of Iowa, and that at that time the 
defendant resided at New Castle, Dixon county, in this 
state. So that at the time of his giving the notes he was 
temporarily absent from the state of his domicile. I do 
not think that such temporary absences for the purpose of 
trade or pleasure can be aggregated together and made to 
prolong the statute. Certainly not when it is established 
or may be presumed that the defendant during all the 
time had a known and established residence in this state, 
where process could have been served on him. 

But the weakest point in the plaintiff’s petition, and the 
one no doubt against which the defendant’s forces were 
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massed, is that where he qualifies the words “two years’”” 


hy the word “‘about.” Pleadings ought to consist of direct. 
and positive assertion of matter of fact, and I cannot con- 
ceive it to be admissible in a good pleading that the asser- 
tion of a material fact may be qualified and emasculated 
by the word “about.” The object of the plaintiff in his 
pleading was to assert that although on their face the notes. 
appeared to be barred by the statute, yet that they were 
not, because by reason of the defendani’s repeated absences 
from the-state, a block of two years’ time by operation of 
law must be taken from the time which the notes had run 
after maturity. Had he stated this in his petition in posi- 
tive language, that pleading would doubtless have come up 
to the standard of pleading under our very liberal system. 
Nay, had he asserted in positive language that one year 
should be deducted for the said reason from the time which 
said notes had run, it would have been sufficient, but qual- 
ified by the word “about” the language used does not 
amount to that. 

After a somewhat patient search I am unable to find a 
reported case wherein the word under consideration has 
been used in a pleading, or as qualifying a measure of 
time in any legal paper. The words “more or less,” of- 
ten used in” deeds, are the nearest equivalent to the word 
“about” when used in the sense in which we are now con- 
sidering it, but they are never used in pleadings, and when 
used in deeds only have the effect of depriving other words. 
of that binding force which they would otherwise have. 

I am therefore of the opinion that the clause of the pe- 
tition now under consideration was ineffectual to take the 
notes out of the operation of the statute of limitations, and 
that the demurrer was properly sustained. 

The judgment of the district court is affirmed, 


JUDGMENT AFFIRMED, 
THE other judges concur. 
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StaTE oF NEBRASKA, EX REL. W. M. Cringe, v. JoHN 
Wa.uicas, AUDITOR oF PuBLic ACcoUNTS, 


Appropriation: POWER OF LEGISLATURE. The legislature has 
no authority to make an implied appropriation of money. It 
maust be done by a specific act. 


MAXxwELt, J. 


This case was before the court at the January term, 1884, 
and an opinion filed denying the writ, which is reported in 
15 Neb., 609. <A rehearing was granted and the cause 
again argued on behalf of the relator and submitted. That 
the claim against the state is just and should be paid, there 
is no doubt, and the only question for determination is, 
whether or not under the constitution the auditor can draw 
a warrant on the treasury without a specific appropriation 
to draw against. In other words, whether a provision in 
the law authorizing the board of educational lands and 
funds to purchase high rate of interest bonds above par 
and pay the premium out of the temporary school fund, is 
sufficient to authorize the auditor to draw a warrant on 
such temporary fund for the premium, without a specific 
appropriation of such fund for that purpose? The consti- 
tution prohibits drawing money from the treasury except 
in pursuance of a specific appropriation, and declares that 
“no money shall be diverted from any appropriation made 
for any purpose, or taken from any fund whatever, either 
by joint or specific resolution.” Sec. 22, Art. III. The. 
clear intent of these provisions was to require specific ap- 
propriations and prohibit their diversion to other pur- 
poses. The constitution requires the “equitable distribu- 
tion of the fund set apart for the support of the common 
schools among the several school districts of the state,” 
and declares that the legislature “shall provide for the 
free instruction in the common schools of the state, of all 
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persons between theages of five and twenty-one years.” 
Art. VIII. 

The temporary schovi fund is set apart or appropriated 
by the constitution for the support of the common schools, 
and is to be distributed among the several schoo! districts 
in the manner provided by law, and cannot be diverted 
from that purpose except by a direct appropriation. But 
it is said on behalf of the relator that by purchasing the 
bonds and thereby obtaining the interest thereon, the tem- 
porary school fund is benefited to that extent, and therefore 
the appropriation from the temporary school fund is com- 
pensated by the interest thus received. There is consider- 
able force in this point, but it does not overcome the in- 
hibitions on the power of the legislature above stated. In 
State v. Wallichs, 12 Neb., 409, Lake, Ch. J., says: “In 
construing this provision of the constitution, the rule that 
the words are to be given their usual or ordinary meaning 
must not be disregarded. By this rule the term ‘specific 
appropriation’ means a definite, a limited, a precise ap- 
propriation,” and it was held that warrants on the treasury 
could be drawn only in pursuance of specific appropriations. 
To the same effect is State, ex rel. Nobes,v. Wallichs, 15 
Neb., 457. In the former opinion filed herein, it is said 
(15 Neb., 610): “There can be no implied appropriation 
of money under our constitution.” This, we think, is a 
correct statement of the law, and as there was no specific 
appropriation against which the auditor could draw a war- 
- rant in this case it was his duty to refuse to doso. The 
- writ is denied. 


JUDGMENT ACCORDINGLY. 


C. O. Whedon, for the relator. 
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Srats oF NEBRASKA, EX REL. COMMISSIONERS OF Ham- 
ILTON County, v. W. K. Ream. 


. Constitutional Law: Frxrs oF COUNTY OFFICERS. Under 
thetitle of ‘‘ An act to regulate the fees of county judges, county 
clerks, sheriffs, and county treasurers” the legislature may re- 
quire such officers to report the fees received, and pay the excess 
over a sum named into the county treasury. The authority to 
regulate includes the power to control. 


be 


TITLE OF ACTS. Where the subject matter of an act is 
within the scope of the title, the act will not be declared uncon- 
stitutional because a more appropriate title could have been se- 
lected. 


kad 


The act of Feb. 15, 1877, to regulate the fees 
of county judges, etc., Held, To be # complete act in itself and 
not an amendment. State v. Whittemore, 12 Neb., 252. 


a 


OBJECT STATED. The object of the act is not 
primarily to raise revenue, but to fix a limit to the amount of 
compensation to be received by the officers named, 


OriGInaL application for mandamus. 
A, J. Rittenhouse and Hainer & Kellogg, for relators. 
A. W. Agee and Harwood, Ames & Kelly, for respondent. 


MaxwELL, J. 


This isan application on notice for a peremptory writ of 
mandamus to compel the defendant, who is county judge of 
Hamilton county, to report his fees to the county commis- 
sioners as required by “An act to regulate the fees of 
county judges, county clerks, sheriffs, and county treas- 
urers,? approved Feb. 15, 1877. The defendant was 
elected county judge in 1881 and re-elected in 1883. He 
seems to have reported the fees during his first term of 
office, but at the commencement of the second he discov- 
ered objections to the statute and refused to report further 
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unless compelled to do so. The sole question presented is, 
whether or not the act in question is constitutional—that. is, 
whether ur uot the title of the act is broad enough to in- 
clude the subject matter. The first section of the act reads 
as follows: “That every county judge, county clerk, county 
treasurer, and the sheriff of each county, whose fees shall 
in the aggregate exceed the sum of fifteen hundred dollars 
each for county judge and county clerk, and two thousand 
dollars each for sheriffs and county treasurers per year, 
shall pay such’ excess into the treasury of the county in 
which they hold their respective offices ; Provided, however, 
That in counties having over twenty-five thousand inhabi- 
tants, the county treasurer shall receive the sum of three 
thousand dollars per annum, and shall be furnished by 
the county commissioners the necessary clerks or assistants, 
whose combined salaries shall not exceed the sum of 
twenty-four hundred dollars per annum. The sheriff shall 
receive the sum of twenty-five hundred dollars per annum, 
also the necessary jail guard, and one deputy, and the 
salary of such deputy shall be nine hundred dollars per 
annum. The county clerks of such counties shall receive the 
sum of twenty-five hundred dollars per annum, and he shall 
have one deputy whose salary shall be one thousand dol- 
lars per annum; And provided further, That (if) the du- 
ties of any of the officers above named in any county of 
this state shall be such as to require one or more assistants 
or deputies, then such officers may retain the amount nec- 
essary to pay for such assistants or deputies, not exceeding 
the sum of seven hundred dollars per year, except as above 
provided in counties having over twenty-five thousand in- 
habitants, for each of such deputies or assistants, but in no 
instance shall such officers receive more than the fees by 
them respectively and actually collected, nor shall any 
money be retained for deputy services unless the same be 
actually paid to such deputy for his service; And provided 
further, That neither of the officers above named shall have 


JULY TERM, 1884. 683 


State v. Ream. 


any deputy or assistants unless the board of county com- 
missioners shall, upon application, have found the same 
to be necessary, and the board of county commissioners 
shall in all cases prescribe the number of deputies or as- 
sistants, the time for which they may be employéd, and 
the compensation they are to receive.”” Comp. Stat., chap. 
28, § 42. 

The attorneys for the defendant contend that the act is 
in conflict with sec. 2, art. III. of the constitution, which 
declares that “No bill shall contain more than one sub- 
ject, and the same shall be clearly expressed in its title.” 
It is said that the title of the act above quoted not only 
fails to express the subject of the act but is actually mis- 
leading. 

The rule is well settled in this state that the purpose of 
the act must be indicated by the title. "Where, however, a 
bill has but one general object it will be sufficient if the 
subject is fairly expressed in the title. White v. Lincoln, 
5 Neb., 505. Boggs v. Washington Co., 10 Id., 297. 
Ives v. Norris, 13 Id., 252. Holmberg v. Hauck, ante 
p. 887. We adhere to those decisions. 

Webster defines the word “regulate” as “to adjust by 
rule, method, or established mode; to direct by rule or re- 
striction; to subject to governing principles or laws.” 
The definition of the word “govern” one of the syno- 
nymns he gives: “1. To direct and control, etc. 2. To 
regulate; to influence; to direct; to restrain; to manage ; 
as to govern the life or passions; to govern the motion of 
the ship,” etc. Thus it is seen the word “regulate” in- 
cludes in its meaning the power to control. An act to 
regulate fees therefore is an act to control or make a dis- 
position of them. The legislature must be permitted to 
select whatever title for an act it sees fit, and if the subject 
matter is within the title selected this court cannot declare 
the act unconstitutional because a more expressive title 
could have been chosen. It is only when the subject mat- 
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ter is not within the title, or it includes more than one sub- 
ject, that the court will declare the act void. The People 
o. McCallum, 1 Neb., 182. White v. Lincoln, 5 Neb., 505. 
In our view the power to regulate contains the power to 
control and dispose of the fees, at least, as to officers elected 
after the act took effect, in such manner as the legislature 
saw fit. 

Second. That the act isan amendment to the statute 
regulating fees, and as it is neither a complete act in itself 
nor refers to the statute amended, therefore it is void as was 
decided in Smails v. White, 4 Neb., 353; Sovereign v 
State, 7 Id., 409. This question was before this court in 
the State v. Whittemore, 12 Neb., 252, and it was held that 
the act was not an amendment to the chapter regulat- 
ing fees but an original act. That decision was rendered 
nearly four years ago, and has been accepted without ques- 
tion by the bar and people of the state as correct, and no 
satisfactory reason has been shown why it should be over- 
ruled. 

Considerable stress is laid upon the provision for the 
appointment of deputies, and it is said that that provision 
at least is clearly amendatory of chapter 24 of the Com- 
piled Statutes. But even if this provision was void it 
would not affect the remainder of the act as it can be read- 
ily separated from it. It is evident, however, that the 
principal object of the provision is to permit the retention 
by the officer of sufficient fees in addition to those allowed 
him personally for his own services, to pay the necessary 
deputies. The county commissioners merely determine 
the number of deputies necessary in order to estimate the 
amount of money the officer can retain for that purpose. 
It was not intended to take from the officer the right to: 
appoint his own deputies. In any event the defendant. 
cannot be affected by the amendment, as none of the duties 
of his office can be performed by a deputy. 

Third. It is said in effect that the act contravenes the 
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provisions of the constitution, which declares that the legis- 
lature shall provide such revenue as may be needful by 
levying a tax by valuation so that every person and cor- 
poration shall pay a tax in proportion to the value of the 
property possessed. 

In State v. Lancaster Co., 4 Neb., 537, this court held 
that the enumeration in the constitution of certain subjects 
for taxation did not preclude the legislature from impos- 
ing other taxes where there was no prohibition. But the 
money to be paid into the county treasury under this act is 
nota tax. The evident design of the act was not so much 
to raise revenue as to provide that the compensation of . 
certain officers should not exceed a certain amount. This 
was clearly within the power of the legislature. The of- 
ficers named are but agents of the state for transacting in. 
their respective counties the public business entrusted to 
them by law. The fees are paid for those services, and 
the legislature declares that all in excess of a certain sum 
shall be paid into the county treasury, and in order to de 
termine the amount received requires the officer to make 
quarterly reports under oath of the fees received. 

The case does not differ materially from that of The 
State v. The Judges, 21 O.S., 1, where a similar statute: 
was sustained. It is the duty of the defendant to report 
the fees received by him, and a peremptory writ is award- 
ed as prayed for. 


JUDGMENT ACCORDINGLY. 


wees 


THE other judges concur, 
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Wituiam DickMAN, PLAINTIFF, Vv. P. BIRKHAUSER, 
ADMINISTRATOR, ET AL., DEFENDANTS. 


1. Homestead: cLAIM oF WIFE AFTER DEATH OF HUSBAND. 
Where a wife voluntarily abandoned her husband several years 
before his death, purchased lots in her own name, erected a 
house thereon in which she had her home, Held, That upon his 
death she could not claim the homestead of her late husband as 
her own, but that she had a dower interest therein. 


2. Specific Performance. An oral agreement for the convey- 
ance of real estate when fully performed by the vendee, and pos- 
session is delivered to him, will be enforced in equity if clearly 
established. But vague and uncertain statements as to what a 
vendor intends to do in the future do not constitute such agree- 
ment, 


APPEAL and cross-appeal from a decree of the district 
court of Richardson county, Broapy, J., presiding. 


John Saxon, for plaintiff. 


C. Gillespie and E. W. Thomas, for defendant Barbara 
Faller. 


MAXWELL, J. 


This action was brought in the district court of Rich- 
ardson county by the plaintiff against the defendant to ob- 
tain specific performance of an alleged contract to convey 
certain real estate described in the petition, which it is 
stated the deceased in his life time agreed to convey to the 
plaintiff. The widow of the deceased filed a cross petition 
claiming the land in question as a homestead, and also 
dower therein. The heirs at law also filed an answer, to 
which it is unnecessary to refer. The court below found 
against the plaintiff and dismissed the petition, and also 
found against the widow as to the right of homestead, and 
dismissed the cross bill. Both parties appeal. 
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It appears from the evidence that Baptiste Faller and. 
Barbara Faller, one of the defendants herein, were married 
in 1862, and for fifteen or sixteen years thereafter lived to~ 
gether as husband and wife on the land in controversy; 
that in 1878 or 1879 she left her husband, and soon there- 
after brought an action for adivorce. The case is reported 
in 10 Neb., 144. The decree of the court below granting: 
a divorce was reversed for want of evidence, and the case- 
remanded for further proceedings. No further action. 
seems to have been taken in the case. From the time the 
action for a divorce was begun she refused to live with her 
husband, but went to Falls City, a distance of eight or 
nine miles from his residence, and there supported herself 
by her labor, purchased and paid for two lots in that city,. 
and erected a small dwelling thereon, and was residing- 
therein at the time of his death, 

As a rule, the domicile of the husband is that of the 
wife, This rule is based, however, to a great extent upon 
the common law doctrine that by marriage the husband’ 
and wife become one person in law—that is, the legal ex- 
istence of the wife is suspended during marriage. 1 Black- 
stone Com., 442. Co. Litt., 112, 2 Kent Com., 129. 
Marriage necessarily implies a home, and the right of each. 
party to the society of the other. The parties promise in. 
effect to live together as husband and wife, and the ob- 
servance of this obligation is binding upon them. The 
identity of the wife’s domicile with that of the husband is 
merely a legal fiction, based upon the supposed suspension 
of the legal existence of the wife during marriage. For 
many purposes, in this country at least, she may acquire a 
domicile distinct from that of her husband, as to bring an 
action for divorce and similar purposes. Jenness v. Jen- 
ness, 24 Ind., 355. Hanberry v. Hanberry, 29 Ala., 720. 
Harteau v. Harteau, 14 Pick., 181. Ditson v. Ditson, 4 
R. 1., 87. The question of the actual domicile of the wife: 
in actions for divorce, and where she secks to assert her in- 
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dividual rights against her husband or his estate, is one of 
fact and not of law. In such cases she is asserting her 
own richts, aad aust show that she is entitled to the relief 
prayed for. In this case she abandoned her husband years 
before his death, and purchased and paid for a home of 
her own. There was an actual and continued abandon- 
ment on her part, and the home of her husband by her 
own voluntary action ceased to be her home. A homestead 
in law means a home place, or place of the home, and is 
designed asa shelter of the homestead roof, and not as a 
mere investment in real estate or the rents and profits de- 
rived therefrom. 1 Wash. R. P. (4 ed.), 345. In other 
words, it is the actual home or domicile of the party. There 
is no claim that the defendant’s home was at the residence 
of her husband at the time of his death. She had for 
years prior to that event abandoned that home and taken 
possession of another, purchased with her own money. 
The latter therefore was her homestead, and not that of 
her husband. She is entitled, however, to dower in the 
land, but that question cannot be settled in this action. 
The court did not err, therefore, in dismissing the cross 
petition. 

2. The testimony shows that the plaintiff was the son- 
in-law of Baptiste Faller; that in the winter of 1881-2 he 
was residing in Buffalo, N. Y.; that he had but little 
means, and depended on his daily Jabor for the support of 
his wife and children; that in the spring of 1882 Mr. 
Faller sent $200 to the plaintiff to pay the expense of re- 
moving with his family to this state; that on receipt of the 
money he and his family came here and were taken at once 
by Faller to his home on the land in controversy; that 
Faller thereafter made his home with the plaintiff and his 
family until his death, which occurred in December, 1882; 
that Faller stated at various times to several persons that 
plaintiff and his family should have a permanent home 
there; but there is an entire failure to prove any agreement 
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to convey the land to the plaintiff, or that the plaintiff took 
possession in pursuance of an agreement to convey. An 
agreement to convey when there has been full perform- 
ance by the vendee, and possession delivered to him, will 
be enforced in equity when clearly established. Thrall v. 
Thrall, 19 N. W. R., 355. Twiss v. George, 33 Mich., 
253. Rhodes v. Rhodes, 3 Sand. Ch., 279. Gupton v. 
Gupton, 47 Mo., 37. Wright v. Tinsley, 80 Id., 389. 

But there is an entire failure of proof upon these points. 
‘Vague and uncertain statements as to what a party intended 
to do in the future are not sufficient to justify a court of 
equity in entering a decree of specific performance. As 
there is a failure of proof, the court did not err in dismiss- 
ing the action. The judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


Tur New Enetanp Morteace Security Co., PLAIN- 
TIFF IN ERROR, V. JAMES M. SANDFORD ET AL., DE- 
FENDANTS IN ERROR. 


1. Usury: ANSWER SETTING UP. An answer containing a plea 
of usary should state with whom the usurious contract was 
made, its nature, and the amount of usurious interest agreed 
upon or received. 


Evidence examined and held not to prove usury. 


Error to the district court for Adams county. Tried 
below before Morais, J. 


Dwight Hull, for plaintiff in error. 


A. H. Bowen, for defendants in error. 
46 
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This action was brought in the district court of Adams. 
county to foreclose a mortgage, the amount claimed to be 
due thereon being the sum of $250, with a small amount 
of interest. The defendant Sandford filed an answer to the 
petition as follows: “The defendant, James M. Sandford, 
answering for himself, states that the note mentioned and 
described in plaintiff’s petition was given to plaintiff in 
pursuance of an agreement between said plaintiff and said 
defendant, that said plaintiff should lend the defendant 
money at the rate of ten per cent per annum.” “2. That 
the defendant received from the plaintiff one hundred and. 
ninety-eight dollars, $198.50 only as consideration for the 
said note, the plaintiff retaining fifty-one dollars $51.50” 
as interest thereon. “3. And defendant further answer- 
ing, says that he paid to said plaintiff the sum of one hun- 
dred dollars $100, for which he is entitled to credit on said 
note,” etc. 

On the trial of the cause the court below found there 
was usury in the transaction, and deducted $100 the amount 
of interest paid by the defendant, from the principal and 
refused to allow the plaintiff interest and costs. The plain- 
tiff filed a petition in error, and now insists that the an- 
swer does not constitute a plea of usury. 

To constitute an usurious contract there must be a loan, 
and there must be an intent to take usurious interest. 
Pomeroy v. Ainsworth, 22 Barb., 118. Reed v. Coale, 4 
Ind., 283. 2 Parsons N. & B., 405. 

Both parties must concur in this intent; the borrower 
to give and the lender to accept usurious interest. State 
Bank v, Coquillard, 6 Ind., 232. Evans v. Negley, 13 8. & 
R., 218. Leavitt v. DeLanny, 4 Conn., 864. Agr. Bank 
v. Bissell, 12 Pick., 586. Bank v. Waggener, 9 Peters, 
878. Lloyd v. Scott, 4 Id., 205. The intent which is es- 
sential, is not intent to violate the statute but to take more: 
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than the rate fixed by law. Abbott’s Tr. Ev.,793. Fiedler 
v. Darrin, 50 N. Y.,437. The intent may be deduced from 
the facts proved, as by the reservation of interest in excess 
of the legal limit. Abbott’s Tr. Ev.,793. But the proof 
cannot make a stronger defense than the answer in the case. 
It is therefore essential in pleading usury to state with 
whom the usurious agreement was made, its nature, and 
the amount of usurious interest agreed upon or received. 
Manning v. Tyler, 21N. Y.,567. Maxwell Pl. (3 ed.), 105. 

The court will not presume that the parties intended to 
evade the law, but there must be an allegation to that effect. 
The answer in this case is clearly insufficient in that regard. 
But even if the answer had been sufficient the proof entirely 
fails to sustain the plea of usury. The following is the evi- 
dence: 

James M. Sanford, one of the defendants, being sworn 
in his own behalf, questioned by Mr. Bowen, testified as 
follows: 

Q. You are a defendant in this case? 

A. Yes, sir. 

Q. You may state how much money you received from 
the plaintiffs in this case upon this note that was sued here, 
for $250.00? 

A. I received $198.50. 

Q. Was that the only consideration for this note? 

A. Yes, sir, it was. 

Q. State how much you have paid upon this note? 

A. I have paid four coupons of $25.00 each, annually, 
making $100. 

Q. State whether that was paid prior to the commence- 
ment of this action? 

A. It was. 


CROSS-EXAMINATION, BY MR. SMITH. 


Q. Who did you get this money of? 
The defendants object to this question for the reason 
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that the plaintiffs are estopped from denying their own pe- 
tition, and that it is not in issue, and not the best evi- 
dence, which objection is sustained by the court, and the 
plaintif’s excepiion noted to the ruling of the court. 

Q. State whether, as a matter of fact, you ever got any 
money directly from the New England Mortgage and Se- 
curity Company ? 

The defendants object to the question for the reason that 
it is immaterial, irrelevant, and incompetent, which objec- 
tion is sustained by the court, and the plaintiff’s exception 
noted to the ruling of the court. 

Q. Where were you when you got the money? 

The defendants object to the question for the reason that. 
it is immaterial, incompetent, and irrelevant, and not in is- 
sue, which objection is sustained by the court, and the plain- 
tiff’s exception noted to the rulings of the court. 

Q-. Who was present when you obtained the amount. 
of money you speak of? 

The defendants object to the question for the reason that 
it is immaterial, incompetent, and irrelevant, and not 
covered by the pleadings, which objection is sustained by 
the court, and the plaintiff’s exception noted to the rulings 
of the court. 

Q. Where did you get the money that you speak of 
having got for the signing of that note? 

The defendants object to the question for the reason that 
it is immaterial, irrelevant, and incompetent, and not 
covered by the pleadings, which objection is sustained by 
the court, and the defendants’ exception noted to the ruling 
of the court. 

Q. Where were you when you signed the note in con- 
troversy in this suit? 

The defendants object to the question for the reason that 
it is immaterial, irrelevant, and not in controversy in this 
suit,and is admitted by the pleadings, which objection is 
sustained by the court, and the plaintiff’s exception noted 
to the rulings of the court. 
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Q. To whom did you pay the amount you spoke of as 
having paid? 

A. Iwill be blamed if Iknow. I know I sent ita 
part of the time, once or twice by mail, and as they sent 
me the coupons, and once or twice I paid it here in Hastings, 
to McIntyre. 

Q. By the court. Have you the coupons? 

A. No, sir, I destroyed them. . 

No cross-examination of the defendant on material points 
_ was permitted, nor were the defendants permitted to in- 
troduce any evidence to disprove usury. The case was 
tried upon a mistaken view of the law and a new trial 
must be had. 

The judgment of the district court is reversed, and the 
cause remanded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur, 


S. B. Camp, PLAINTIFF IN ERROR, V. PHetrs D. Srun- 
DEVANT, DEFENDANT IN ERROR. 


1. Negotiable Instruments: POSSESSION OF BANK CHECK: 
EVIDENCE. The possession by A. H. ofa bank check payable te 
the order of P. D. S. was no evidence to P. D. 8S. that said check 
had been drawn by the drawer and delivered to said A. H. to 
enable him, A. H., to obtain money or credit thereon, nor is 
such possession evidence to go to the jury of such fact. 


: DELIVERY: EVIDENCE: INSTRUCTION TO 
Juny. There being no evidence properly before the jury that 
the bank check in question had been delivered to A. H. to en- 
able him to obtain money or credit thereon, an instruction which 
in effect told the jury that they might so find, Held, To be er- 
roneous. . 
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ACTION ON BANK CHECK: WANT OF CONSIDERATION: 
Notice. In an action between the payee and drawer of a bank 
check, payment of which has been refused by the bank, where 
the drawer sets up as a defense the want of consideration for the 
drawing and delivery of such check, it is no answer to such de- 
fense that the plaintiff received the same without notice, etc. 


4, Fraud: INSTRUCTIONS TO JuRY. There being no sufficient 
evidence of fraud before the jury, Held, That an instruction 
which in effect told the jury that they might find that one of 
the parties had carelessly or negligently put it in the power 
of another to perpetrate a fraud on a third was erroneous as not 
applicable to evidence in the case, 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


Rushton & Matthewson and J. W. Eller, for plaintiff in 
error. 


John P. Maule, for defendant in error, 
Coss, Ou. J. 


This action in the court below was brought on a bank 
check, drawn by the plaintiff in error on the Fillmore 
County Bank, payable to the order of P. D. Sturdevant 
(defendant in error). This check was presented to the 
bank and payment refused, of which the drawer had due 
notice. Under the circumstances of the case, neither the 
time of presentation, nor the reason why payment was re- 
fused, is material. The defense was that the drawer of the 
check received no value therefor. This defense was proved 
by the testimony of the plaintiff in error, and the facts 
sworn to by him are uncontradicted. There can be no 
doubt under the law that had Camp signed this check and 
handed it directly to Sturdevant without any consideration 
that the plea of want of consideration, if made and proved, 
would be a complete defense. 

It appears from the testimony of both parties, that the 
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check was in fact handed by Camp to one Amos Herr, by 
whom it was delivered to Sturdevant. Had the check 
been made payable to Herr upon its face, then its posses- 
sion-by him would have been evidence of ownership, and 
had he endorsed and delivered it to Sturdevant for value 
then that consideration would, in a sense, flow back to and 
be chargeable to the drawer, and the defense of want of 
consideration would avail him nothing. But the posses- 
sion by Herr of this check, payable as it was “to the order 
of P. D. Sturdevant,” was no evidence to anybody, cer- 
tainly not to Sturdevant, of property in the check on the 
part of Herr. To him it was evidence that the possession 
of Herr was that of a mere messenger. 

It cannot be, therefore, that any of the principles of law 
applicable to commercial paper can be held to control this 
case. 

On the trial the court charged the jury as follows: 

“3, Ifthe jury believe from the evidence that the de- 
fendant made and delivered the check in question to one 
Amos Herr, to enable him, Herr, to obtain money or credit 
thereon, the defendant is liable thereon, although Amos 
Herr may have deceived the defendant as to the use he 
would make of the check.” 

I do not think that this charge states the law correctly. 
If the charge is to be considered as based upon the facts as 
testified to by the defendant in error, then it in effect tells 
the jury that the naked possession of the check, payable to 
the order of P. D. Sturdevant, was a fact from which they 
might find that “the defendant (Camp) made and delivered 
the check in question to one Amos Herr to enable him, 
Herr, to obtain money or credit thereon.” I do not think 
that such purpose is sufficiently evidenced by the language: 
of the check or by its naked possession by Herr. When 

_on the stand as a witness in his own behalf, the plaintiff 
was asked the following question by his counsel: 

Q. Just tell the jury upon what conditions you took. 
that check? 
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To which the defendant objected “to the witness stating 
any conditions unless connected with the defendant and 
known to him, and for the reason that it is irrelevant, im- 
material, and hearsay,” which objection was overrulgl by 
the court, whereupon the plaintiff answered as follows: 

“ Along the first days of October Mr. Herr came into my 
office and represented that he could get a check of Mr. 
Camp, upon the Fillmore County Bank, allowing that I 
could cash that check and hold it a few days till the next 
week which I agreed to do, and had cashed other of Mr. 
Camp’s checks, and when I sent other collaterals into the 
bank I sent them along with it. I paid that and the 
$200 check and held it as long as I agreed to and longer 
yet, for the reason that I was very busy, and I held it for 
several days and spoke to Mr: Camp that I wanted to send 
these in, and he says, don’t do that for the trade had not 
been completed and the money was not there, and I held 
the check a short time longer, and continued to hold them 
and to speak to Mr. Camp about it till some time about 

_ the first of December, when I first presented the check to 

-Mr. Chase, perhaps longer than that, I didn’t make a note 
of it. Payment was refused at the time I presented the 
check to the bank.” 

The overruling of the defendant’s objection to the ques- 
tion which called out this testimony, is one of the points 
made in the petition inerror. ‘There can be no doubt that 
the objection to the question should have been sustained, or 
that most of the answer was inadmissible as evidence un- 
der the issue. The only “conditions” upon which the plain- 
tiff took the check, or could have taken it in the absence of 
the defendant, were those borne upon its face, and to allow 
a witness to add to these “conditions,” the statement made by 
Herr in the absence of the defendant, the party to be charged 
therewith, seems to me a violation of one of the commonest 
rules of evidence. 

But leaving out of view the error on the part of the court 
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in the reception of this testimony, was it sufficient to war- 
rant the court in charging the jury that they might find 
from the evidence that “the defendant made and delivered 
the check in question to one Amos Herr, to enable him, 
Herr, to obtain money or credit thereon?” I think not. 

On the other hand, the defendant, when on the stand as 
a witness in his own behalf, testified in answer to a ques- 
tion put to him on cross-examination by plaintiff’s counsel 
as follows: 

Q. I want you to tell this jury what you gave this 
check for ? 

A, Amos Herr came to my office from Sturdevant’s 
office and said to me, “Sturdevant is willing to loan me 
some money, if you will let me have your check, and he 
will never present it till I can sell my saloon property and 
it will beall right.” 

Q. That was what you gave it for? 

A. Yes, sir. 

Again. 

Q. That was what you gave him the check for, was it? 

A. Yes, sir, I didn’t know how it was, I made the 
check to Sturdevant because if Amos Herr was lying to 
me about it, he wouldn’t get the money: That is why I 
made it that way. 

This testimony is uncontradicted, the defendant is unim- 
peache” as a witness, nor is his testimony inconsistent with 
that of any other witness, or with any known or admitted 
fact in the case. IPf this testimony be true, then did the 
defendant make and deliver the.check in question to one 
Amos Herr, to enable him, Herr, to obtain money or credit 
thereon? Certainly not, but the check was sent to Sturde- 
vant by Amos Herr as a messenger for the purpose of en- 
abling Sturdevant to carry out the arrangement which, ac- 
cording to Herr’s statement, had been agreed upon between 
them. 

This testimony of statements of Herr to Camp was equally 
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as admissible as thatof the statements of Herr to Sturdevant. 
Besides, the former was drawn out by the plaintiff on cross- 
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having been erroneously admitted over the objection of the 
defendant caunot be held to sustain a verdict in direct op- 
position to the former. 

I do «+ wish to be understood as holding that the de- 
fendani bv executing and delivering the check to the plain- 
tiff incarred no legal liability, but that his liability or 
rather the right of the plaintiff against him is not that of 
the holder of negotiable paper transferred before maturity 
for value without notice of any infirmity, and received in 
the usual course of business. But that receiving the paper 
as he did, drawn payable to his own order, he is charge- 
able with a knowledge of the facts as they actually existed 
between the defendant and the said Amos Herr, and that he 
cannot recover on the cause of action as set out in his peti- 
tion. I therefore think that the charge of the court as above 
set forth was wrong in theory, not applicable to the evidence 
in the case, and calculated to mislead the jury. 

In the cases of Vorce v. Rosenbery, 12 Neb., 448, and 
Chariton Plow Co. v. Davidson, ante p. 374, this court held 
that a note in the hands of the payee, although in fact de- 
livered to another party, by whom it was passed to the payee 
for value before maturity and without actual notice, was 
subject to all defenses existing against such note, in the 
hands of the person to whom the note was in fact executed 
and delivered. 

The court also instructed the jury as follows: 

“5, When one of two innocent parties must lose, he 
must suffer who carelessly or negligently put it in the 
power of another to perpetrate a fraud upon a third party, 
if you shall find from the evidence that any such thing 
has been done.” 

No objection can be taken to this charge as a matter of 
law, but it is objectionable for the reason that it is not ap- 
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plicable to the evidence in the case. There was no suffi- 
cient evidence that a fraud had been perpetrated, and it is 
clear from the testimony that if a fraud was perpetrated by 
Herr, that ‘to enable him to perpetrate it he had to be 
trusted and confided in by both parties. Hence the charge 
was erroneous. 

It is somewhat strange that neither party deemed it ad- 
visable to put Amos Herr on the stand as a witness, as’ we 
learned from counsel at the argument that he is still a resi- 
dent of the state. It would seem that his testimony might 
explain the points of difference between the parties. 

There are many other errors assigned, but as I have 
come to the conclusion that there must be a new trial for 
error in the instructions, the other points will not be dis- 
cussed. 

The judgment of the district court is reversed, and the 
cause remanded to the district court for further proceed- 
ings in accordance with law. 


REVERSED AND REMANDED, 


THE other judges concur. 


Rosina KuHN, PLAINTIFF IN ERROR, vy. Frep H. 
KILMER, DEFENDANT IN ERROR. 


1, Parties: GUARDIAN OF INSANE PARTY: REFUSAL TO AP- 
POINT ON MOTION TO CONFIRM SALE NOT ERROR. Whenever, in 
the course of a suit pending in a court of general jurisdiction, it 
is made to appear that one of the parties to such suit is insane, 
or of unsound mind, apd such party is not already under guar- 
dianship, or in case the general guardian of such party fails to 
appear in court and protect the interest of such insane party in 
such suit, it is the duty of the court to appoint a guardian ad 
litem for such yarty. Butitis not error for a district court to 
refuse to appoint such guardian ad litem, where its attention is 
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first called to the insanity of such party upon the hearing of a 
motion to confirm a sale of real estate made on execution issued 
on a judgment in an action at law. 


2. Judicial Sale: ERROR IN NAME OF DEFENDANT. Where a 
judgment is rendered and an execution issued against Rosina 
Coons, it is not sufficient reason for setting aside a sale of real 
estate made on such execution, that the right name of the de- 
fendant is shown to be Rosina Kuhn. 


3. 


PROOF OF PUBLICATION OF NOTICE OF SALE. The sher- 
iff’s return on the execution shows the notice of sale to have 
been made in “The Democrat,’ a newspaper published and of 
general circulation in Platte county, etc. The proof of publica- 
tion made by the foreman describes the paper as “ The Colume 
bus Democrat.’? The affidavit of one of the publishers of said 
paper declares that ‘‘The Democrat’? and “The Columbus Dem- 
ocrat’’ are one and the same newspaper. Held, That there is no 
conflict or inconsistency between the sheriff’s return and the 
proof of publication. 


Error to the district court of Platte county. Tried 
below before Norval, J., sitting for Post, J. 


‘ Macfarland & Cowdery and Congdon, Clarkson & Hunt, 
for plaintiff in error. 


M. Whitmoyer and Cornelius & Sullivan, for defendant 
in error. 


Coss, Cu. J. 


The defendant in error obtained a judgment at Jaw 
against the plaintiff in error in the district court of Platte 
county, caused execution to issue thereon, levied the same 
on the real estate of plaintiff in error, and caused the 
same to be sold by the sheriff to satisfy said execution. 
The said sale was confirmed by the district court, and the 
eause is brought to this court for alleged error on the part 
of the district court in the said order of confirmation. 

It appears from the bill of exceptions that upon the 
hearing of the motion to confirm said sale, counsel appeared 
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and filed the application of Jacob Ernst, next of kin of the 
plaintiff in error, who upon sundry affidavits filed in sup- 
port thereof, applied to be appointed guardian ad litem of 
the said plaintiff in error, on the ground that she was of 
unsound mind and insane, and to be let in to defend the said 
proceeding of confirmation, which was denied. 

It further appears that pending the said proceeding of 
confirmation, counsel also appeared on behalf of Otto Kuhn, 
the husband of the said Rosina Kuhn, who, upon affida- 
vits filed therein in support thereof, moved to be made 
a party to the said suit and to be allowed to defend the 
same in the name of himself and wife. This was denied. 
And thereupon counsel appearing, as well for the said de- 
fendant as for said husband, moved the court to set aside 
the sale in said cause for the following reasons: 

1. Because the judgment, order of sale, and notice are 
not against Rosina Kuhn but against Rosina Koons. 

2. Because execution upon which said property was 
sold was not issued against Rosina Kuhn. 

3. Because affidavit of publication of property for sale 
under execution in above cause shows that notice of sale was 
published in “Columbus Democrat,” while the return of 
the sheriff shows notice was published in “The Democrat.” 

4, Because when the claim, upon which the above ac- 
tion is based and judgment taken, was allowed, and at all 
times since, Rosina Kuhn was fraudulently kept out of the 
court by reason of her insanity and the influence of Eliza 
Phillips. 

5, That your applicant believes that there is a con- 
spiracy to rob and defraud Rosina Kuhn, and that said 
Fred H. Kilmer is reaping advantage of said conspiracy, 

6. That it was well known in Columbus, Nebraska, 
that Rosina Kuhn was of unsound mind at the time that 
said summons in above entitled action was served upon de- 
fendant, that such fact was well known when judgment 
was taken and when execution was levic.!, 1nd when the 
property was sold. 
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This motion was by the court overruled. Thereupon 
the court made au order confirming the said sale. 

The attention of the court was not called to the alleged 
insanity of the defendant, nor was any application made 
for the appointment of a guardian ad litem until after the 
rendition of the judgment, the levy of the execution, and 
sale of the property. So that had the court appointed such 
guardian the moment that its attention was called to the 
matter, such guardian could have done nothing towards 
protecting the defendant against the judgment of the 
plaintiff. 

The action being one at law, it was the duty of the court, 
upon the hearing of the return of the sheriff of the execution 
and the report of the sale, only to carefully examine the 
proceedings of the officer, and if satisfied that the sale had 
in all respects been made in conformity with the provi- 
sions of law, to direct the clerk to make an entry thereof 
as provided by statute, and enter an order that the officer 
make to the purchaser a deed of the premises. There is 
nothing here for a guardian ad litem to do. And the 
propriety of the appointment of one at such time may well 
be doubted. There was no suit pending; the litigation was 
over; so why should a guardian for the suit be appointed? 

I have called attention to the fact that the sale under 
consideration had been made on an execution at law, and 
not in a proceeding in the nature of equity, for the reason 
that while in the latter class of cases the litigation in a 
sense continues with the parties still in court until the sale 
is confirmed, and sometimes longer, in the former, the liti- 
gation terminates upon the rendition of a final judgment ; 
and the subsequent proceedings, including the sale of prop- 
erty on execution, are conducted by officers acting as the 
ministers of the law, amenable to the court nevertheless 
for the regularity of their proceedings, but not exactly in 
the same sense, in the presence of the court as in the other 
case. See Parrat v. Neligh, 7 Neb., 456. 
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I will add, that while it might be proper, when in any 
ease it is made to appear to the satisfaction of the court that 
a party to a suit then pending is insane or of unsound mind, 
to appoint a guardian ad litem, to do so after the litigation 
is over and the suit terminated, would not only be an idle 
ceremony, but would do violence to legal terms, 

As we have seen, certain alleged irregularities in the pro- 
ceedings were brought to the attention of the court, by 
counsel acting for the husband of the defendant, and were 
considered by the court. The first two points of objection, 
being substantially the same, have reference to the alleged 
misnomer of the defendant. She being throughout the 
proceeding named as Rosina Coons, whereas her true name 
of marriage is Kuhns. 

In a note to Schooler v. Asherst, 13 American Decisions, 
232, I find the following: “The question of variance be- 
tween names has frequently arisen under statutes requiring 
judgments to be docketed against judgment debtors in 
order to create liens against their real estate. The proper 
spelling of a name is not essential to a sufficient docketing 
against the defendant. All that the law demands in this 
respect is that the pronunciation of the name written by 
the clerk shall correspond with that of the name of the 
person whose realty is sought to be charged.” 

Under the rule thus stated and which I adopt as the 
true one applicable to this case, the objection cannot be 
sustained. The German surname of Kuhns and the Ameri- 
can name Coons when spoken by Americans are pronounced 
exactly the same, and doubtless the latter is only a popular 
translation or adaptation of the former. 

Upon the third point there is in the bill of exceptions 
an affidavit of John G. Higgins, one of the publishers of 
the newspaper in question, showing conclusively that “The 
Democrat” and the “Columbus Democrat” are one and 
the same identical paper. So that there is no conflict or 
inconsistency between the return of the sheriff and affida- 
vit of publication. 
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The other three points are confined to the matter of the 
insanity of the defendant, at the time of the allowance of 
the claim upon which the judgment was based, the rendi- 
ton of the judgment, etc., matters which the court had 
no right to inquire into upon the hearing of a motion to 
confirm or set aside a sale of real property made on ex- 
ecution. 

The order of the district court is affirmed. 


ORDER AFFIRMED. 
MAaxwWELL, J., concurs, 


REESE, J., having been of counsel, did not sit. 


T. M. Messick ET AL., PLAINTIFFS IN ERROR, v. Pat- 
RICK McCaRTy ET AL., DEFENDANTS IN ERROR. 


Judicial Sale: XVIDENCE INSUFFICIENT TO SET ASIDE. The or- 
der of the district court, setting aside a sale of rea] estate on 
execution, was based upon a stipulation (copied at length in 
the opinion) which was treated as a bill of exceptions, and certi- 
fied to by the district judge as being all the evidence offered or 
given by either party. Held, That the district court had not 
sufficient facts before it to sustain its findings or order. 


Error to the district court for Kearney county. Tried 
below before Gasuin, J. 


Joel Hull, for plaintiffs in error. ° 
Godfrey & Godfrey, for defendants in error. 
Coss, Cu. J. 


This cause comes to this court on error to the district 
court from the final order of that court in refusing to 
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confirm and in setting aside a sale of real estate on ex- 
ecution. 

At the hearing the court found “that the said land levied 
upon and sold under said execution, to-wit: * * * was 
acquired by the said Patrick McCarty under and by virtue 
of the United States laws as a government howestead; 
that the debis on which judgments in the case were re- 
covered and executions issued and the said premises sold, 
were contracted prior to the issuing of the patent by the 
United States therefor, and that the judgments are no liens 
on the said land,” and the judgment of the court was 
“that the said motion to set aside'the said sale be and the 
same is hereby granted, the said sale ordered set aside, 
vacated, and forever held for nought, and that the said 
premises and land be and the same is wholly released 
from any and all liens by virtue of said judgment or any 
execution issued thereon.” 

There is a stipulation of facts in the case, which is treat~ 
ed by the parties, and signed by the judge of the district 
court, as a bill of exceptions, and certified by him to be all 
the evidence offered or given by either party. The follow- 
ing are the facts contained in said stipulation: 

“1, The date of the debt contracted to plaintiff T. M. 
Messick was July 16, 1881. 

“2. The date of the debt contracted to plaintiff F. M. 
‘Vroman was $10 on March 22, 1881, and $130, Sept. 20 
1881. 

“3. The date of the filing T. M. Messick’s judgment 
record was January 5, 1882, and of F. M. Vroman’s judg- 
ment was February 5, 1882, 

“4, Thedate of final receiver’s receipt was August 26, | 
1881, and the date of the patent issued was April 29, 1882. 

“5, The dates of the mortgage and deed made by Mc- 
Carty are as alleged.” 

It is obvious that the court had not facts before it suffi- 
cient to sustain its findings or order. The stipulation, 

47 
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which the district judge certifies contains all the evidence 
given by either party at the hearing, contains nothing as 
to the method or the law nnder which the said Patrick 
McCarty acquired the title to the land in question. 

Prima facie when a judgment is duly docketed in the 
‘district court it constitutes a lien upon the real estate of. 
the defendant situated within the county, and with due re- 
gard to the stay and appraisement laws, such real estate 
may be levied upon and sold to satisfy such judgment. 
But such lands may be taken out of the operation of the 
general rule by force of the national or state homestead 
laws, and ‘possibly by other means, but in any event the 
same must'be shown affirmatively, and cannot be presumed. 

The order of the district court setting aside the sale is 
therefore reversed, and the cause remanded for further pro- 
-ceedings in accordance with law. 


REVERSED AND REMANDED, 


Tue other judges concur. 


‘CHARLES F,. DWoRAK, PLAINTIFF IN ERROR, V. GEORGE 
GRAVES, DEFENDANT LN ERROR. 


Landlord and Tenant: RIGHTSOF LESSEE: ASSIGNMENT. ‘The 
lessee of agricultural lands on shares for the term of one year 
after the crop is produced, and before the same is gathered, may 
assign his lease or sell his share of’ the crop without the consent 
of the lessor, unless prohibited by the terms of the lease or con- 
tract, and such assignment or sale will carry to the assignee or 
purchaser any option as to the terms of division, or manner of 
gathering the crop, that the lessee would have had under the 
terms of the lease. ‘ 


Error to the district court for Antelope county. Tried 
‘below before Tirraxy, J. 
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D. A. Holmes, for plaintiff in error. 


Thos. O'Day and J. H.-Gurney, for defendant in error. 


Cospr, Ca. J. 


It appears from the bill of exceptions that Messrs. Wash- 
burn, father and son, were renters or croppers of the farm 
of plaintiff in error. They took and cultivated certain corn 
ground, being part of said farm, on the following terms: 
I quote from the testimony of plaintiff in error when on 
the stand as a witness in his own behalf: “He (meaning 
they) was to cultivate the land in a workmanlike manner 
and get two-thirds of the crop, and was to put my one- 
third in the crib for me, or give me one-half in the field.” 
No fault was found with the manner in which the Wash- 
burns cultivated the ground, and on the 28d day of Aug- 
ust of the year in question—1881—they sold their share of 
the corn crop, describing it as two-thirds, to the defendant 
in error. 

After this purchase of the corn crop of the Washburns. 
by the defendant in error, he notified the plaintiff in error 
of his intention to gather the whole of said crop and to de- 
liver his one-third in the crib, and offered to enter into a 
bond with ample security for the delivery of the one-third 
share of the plaintiff in error in the crib, according to the 
said Washburn’s contract. But the plaintiff in error pro- 
ceeded to gather and appropriated to his own use the one- 
half of the said corn crop. Suit was brought by defend- 
ant in error against the plaintiff in error in the district’ 
court for the value of the one-sixth part of the said corn 
crop, being the difference between the one-half and one- 
third. 

There was a trial to a jury, a verdict and judgment for 
the plaintiff, and the cause is brought to this court on er- 


Tor. 
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The sole point in the case is, I think, fairly raised by 
the exceptions taken by plaintiff in error to the giving of 
the third instruction, given by the court on its own mo- 
tion, and the instruction given at the request of the plain- 
tiff, said instructions being as follows: 

“3. You are instructed that Washburn had the right 
under his lease to sell all the interest he had under said 
lease including his option to the extra 4 by husking and 
' delivering in defendant’s crib, his 4 of said corn, and that 
the plaintiff, Graves, if he bought said Washburn’s in- 
terest was entitled to all the rights and options of the 
said Washburn by carrying out and fulfilling all the obli- 
gations of the said Washburn under his lease.” 

“The jury are instructed that if you find from the evi- 
dence in this case that B. Washburn had a lease of the 
land in question as described in the petition, and that said 
Washburn had said land leased, -was to pay the defendant, 
Dworak, one-third of said crop of corn in the crib, and if 
you find, further, that plaintiff bought Washburn’s two- 
thirds of said corn, and if you further find from the evi- 
‘dence that the defendant, Dworak, entered upon said 
premises and picked one-half of said corn, and converted 
the same to his own use, then you will find for the plain- 
tiff, and the measure of damages will be the difference be- 
tween the value of one-half of said corn and one-third of 
the same as shown to you by the evidence.” 

I have given close attention to the position and argu- 
ment of counsel to the effect that under a contract of lease 
or cropping, like that shown to have existed between the 
plaintiff in error and the Washburns, the lessee or cropper 
has no right to sell his interest in the crop without the 
consent of the lessor, and that an attempted sale thereof 
without such consent would operate to extinguish the con- 
ditional or contingent interest of the tenant or cropper. 
But I have come to the conclusion that the law is quite 
clear, that while the landlord has the right to bind the 
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tenant or cropper, not to sell or sublet his lease, or the 
crops while growing or standing on the premises without 
the consent of the lessor, that without such term, or stipu- 
lation, in the lease or contract, the tenant would have the 
right to sublet the land or sell his interest in the crop at 
any time; but such sale would by no means release him 
from the payment of rent or the obligation to keep and 
perform any and all covenants contained in such lease. 
There may be certain kinds of property, such as mills, 
machinery, propagating gardens, and the like, to properly 
manage which requires scientific and technical knowledge, 
a lease of which might be held to imply special confidence 
on the part of the lessor in the science or special knowl- 
edge of the lessee, and hence, not to imply the right to sub- 
let, or sell out, on his part; but even in such cases the 
lessor might well be held to guard his interest by a proper 
provision in his contract. 

The case of Randall v. Chubb, 9 N. W. R., 429, a case 
decided by the supreme court of Michigan, cited by coun- 
sle for plaintiff in error, holds the law seemingly contrary 
to the views above expressed, but does not go far enough 
in that direction, I think, to sustain the plaintiff in error 
in the case at bar. In that case the lease ran three years 
with the privilege of five, upon shares, the lessee was to 
do all the work, find all the seed, and to deliver to the 
lessor one-third of the crops. Says the opinion : “ The farm 
was to be cropped in a certain specified way, and the les- 
see was to have the use of certain farm implements of the 
lessor, and was to take good care of them and repair them 
at his own expense during the term of the lease. This 
lease with his rights thereunder the lessee afterwards un- 
dertook to assign to the plaintiff in error, and under cir- 
cumstances of questionable good faith, and these proceed- 
ings were instituted by the lessor to recover possession of 
the premises.” The opinion proceeds: “The very nature 
and character of the lease or agreement shows that it was 
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a personal one to the defendant, and could not be assigned 
by him to a third party without the consent of his lessor. 
The rent or share which the latter would receive must de- 
pend very much upon the character of the lessee, and the 
latter could not place a party in possession of the premises 
who might not be a good husbandman, and who might 
not be able to carry on the farm operations in a good, care- 
ful, and proper manner,” ete. Without wishing to be 
understood, either as agreeing or disagreeing with the 
opinion of the learned court, as the facts of the case given 
are too meagre to enable us to understand the “certain 
specified way ” in which the farm was to be cropped “and 
so to fully understand the reasoning of the case,” I have 
quoted from it somewhat at length to show its want of ap- 
plicability to the case at bar. We are not informed at 
what stage of the term the lessee sought to sel] out, but it 
is presumable that one or more years had yet torun. In 
the case at bar all of the crop contemplated by the lease’ 
had been produced; all that remained was to harvest it. 
So that the amount to be received by the owner of the land 
depended in no degree upon the personal skill or science 
of the lessee. The responsibility of the defendant in error 
is not questioned, and had it been, he offered to give bond 
and security for the gathering and division of the corn, 
and the delivery of the one-third share to the plaintiff in 
error according to the terms of the lease. © 

T think that the law as well as justice has been fairly 
administered in this case, and the judgment of the district 


court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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Cities of Second Class. 

1. The word “claims’’ in section 80 of the chapter [Comp. 
Stat.] relating to cities of the second class applies alone to 
those arising upon contract, and not upon tort—as for the 
death of a person through the negligence of the city. 
Nance v. Falla City......cccccccrsssecccssscccscserccsecessevsssesssssces OD 

Clerk—County. 

1. Authority to administer oath under R. 8.1866. Mer- 

TIA V. COSC. .ssoescvesscecrsscerssesssscsersseserverersessessecessecese 450 
Collateral Securities. 

1. Liability for costs of collection, attorney fees, etc. Cress- 

2. Pledgeor entitled to, after payment of debt for which 
given. Id.........008 aeicenvecssaseeséusevesess: o asseesccececscesees sows 593 

3. Duty of person holding, to use diligence in collection; 
pledgee only liable to pledgeor for proceeds less costs, expen- 
ses, and interest; sending security for collection is delivery. 
Ludden v. Marsters......0+ eescccccecvevescnscsccsesonscccssseveccoesecs GOT 

Commission. 
1. To agent on sale of real estate. Anderson v. Coz.........00 10 
2. Under facts stated. Singer Mnfg. Co. v. Doggett........... 609 
Constitutional Law. 

1. The classification of the cities of the state into classes and 
sub-classes, and the conferring upon them of corporate pow- 
ers by acts of the legislature of a general nature, yet the 
provisions of which are applicable to but one of such classes 
or sub-classes, is not repugnant to any provision of the con- 
Btitution. State v. Graham. ....cccccccccrseccecrcorcescevseeees coves TE 

2. Anact requiring county treasurer to pay over money to 
city treasurer, Held, Not objectionable on ground of being 
Tetroactive.  Id......sescccscsccccsesseeece sresceccecsrenccccesseccseecee Th 
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3. Thirteen years after issuance of school bond, under spe 
cial act of legislature, a tax payer sought to enjoin the pay- 
ment of interest on the bonds upon the sole ground that 
they were issued under a special act; Held, That there was 
not sufficient either pleaded or proved to pui in issue the 
constitutionality of the bonds. B. & U.R. BR. Co. v. Saun- 


ders County....... siesceeetuseses abGeayelases Soates edveesustees rere » 1233 
4. Part of act 1877, p. 5, relative to removal of mortgaged 
property, Held, Unconstitutional. Hx parte Thomason....... 238 


5. That part of act relative to cities of second class having 
more than 10,000 inhabitants which gives police court ju- 
Tisdiction in civil actions, Held, Unconstitutional, Holm- 
DOr g OAC heoa sje ceactecenvastsvavssenendusesssessecveseedeeeivavtsevses 337 

6. Ex post facto law; general rule. Marion v. State 

7. Proving evidence of deceased witness at former trial of 
criminal] case is not in violation of sec. 2, art. I., giving ac- 
cused the right to meet the ‘“‘ wituesses face to face.’? Hair 
DMCs sic ia cs avese taeda ddesecsigeontecaseteseséasasessseoesesdes'ses /OOL 

8. Appropriations by legislature must be specific. State v. 


WALCHS, sacs cebeveasies seutecdceivbe ventsecivstucasceeciec ated -anedsscecses . 679 
9. Subject matter within scope of title, actis good. State v. 
RGIS. soso son ce dieveosvapceveeasisee sb Shevtsinsscddsssweeeereetee teeceeseee OBL 


10. Act of 1877 to regulate fees of county judges. etc., Held, 
Constitutional,  Id........sssccccsecsscccessecscsscssecerestecseosesecs OOL 


Continuance. 


1. Application for, Held, Insufficient. Peavey v. Hovey...... 416 
Clark v. MUllen...rcorecersercersessccvecsecrcessccsscrserecncssvecvecseee 401 


Contracts. 


1, Should be construed in light of surrounding cireum- 
stances and condition of parties. Singer Manfy. Co. v. 
DOG gett ..r.ceccecsrsccerccccerercessscececccvccsscsecccssencsteccsssessceses OOD 

2. Evidence, Held, Not to show completed contract but only 
agreement to enter into contract. IfcPherson v. Wiswell..... 625 

3. Party claiming to have fully performed must show: 1. 
Definite contract and terms. 2. Part performance. 3. De- 


VN GRY. Dd iiss ciciescsdecssesesissesesae'ce etodees deesocdncdcodsvesecsasess. OOD 
4. Alleged illegality, if relied on as a defense, must be 
pleaded. A. & N. BR. BR. v. Miller...... stccvectccssccsccrecssecese GOL 
Conversion. 
1. Sale of hay: Held, That action of conversion would not 
lie under facts stated. Holmes v. Baitley.........2csccecee eoveee . 300 


2. Plaintiff must recover ou strength of hisown title ; must 
have had actual or constructive possession, or immediate 
Tight to possession. Holmes v. Bailey..........esseceeeseeesseoees 300 
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Coroner. 
1. May serve process from county court when sheriff is 
party. Barlass v. May..........00- seeseaelosvencesess ctescsecrenceees OAT 
Corporations. 


1. If articles fix amount of capital stock, entire amount 
must be subscribed before stockholder is liable to assess- 
ment, unless articles otherwise provide, or thare is waiver 


of conditions precedent. Hale v. Sanborn & Follett....... wwe 1 
2. Facts existing showing a waiver or liability of subscriber 
to stock must be pleaded. Jd.........ccse.seescecseceereenenceenes 


3. Owners in severalty of land laid the same off into a town 
site, and organized a company to sell the lots. There was 
no conveyance to the company of the interests of the sev- 
eral owners of the land, but each shareholder received his 
quota of stock, and the articles of association provided that 
deeds for lots sold were to be executed by the president and 
secretary. Held, 1st, To be a joint stock company ; 2d, That 
as each partner had authorized a conveyance by the presi- 
dent and secretary, his title passed by such deed. Batty ov. 
Adams County ...ccocrccsccovscceerecereesees te etees sSsceatitcoseseaseess . 44 
4, Not liable on ‘‘due bill”? given by officer without proof 
of hisauthority. Gregory v. Lamb ........00-cecssnscascsessseeses 205: 


Corporations—Municipal. See CITIEs. 

1. A decision of the court that lots in a city have no legal 
existence, because no plat or map of the city was ever filed 
and recorded, such lots having been, in fact, laid out for 
more than twenty-five years and taxed as such, Held, Con- 
trary to public policy. Bryant v. Estabrook ....ccsccssceccrses 218 

2. Intention of proprietor in platting lots and streets is in- 
dicated by visible monuments placed at corners, etc., and 
in case of variance between plat and survey, actual lines 


Tun on ground will control. Holst v. Streitz.....ccsccecesecesee 249 
3. Special assessment; notice must be given to property 
owner. Barker v. OMANG ..cccccoseesere eedlaseececeeseeiecesccsteusse 269 


4, Injunction against special’assessment for want of notice ; 
owner must do equity by paying amount which his prop- 
erty is benefited. Barker v. Omaha ....csscecsseeeeeoeee batiestede 269 


Costs. 

1. In an action under section 15, of chapter 50, of the Com- 
piled Statutes, where damages claimed were five hundred 
dollars, in county court, where the action was commenced, 
plaintiff recovered two hundred and five dollars. Upon ap- 
peal by defendant to district court plaintiff recovered one 
hundred and eighty-one dollars ; Held, That plaintiff could 
not recover costs. Rosendawm v. Dunston .......cccccccesecoceee LLL 
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2. On appeal, Held, Plaintiff was not entitled to costs. 

Wilde 0, Boldt ....ssecoversercsccscosevccsecsennescesesccasccevscessees «.. 540 
Counties. 

1. Appeal from order of disallowance by commissioners; 
bond not invalia Uccause signed immediately beneath penal 
portion. Gage County v. Fulton ......00. éysbaes aisksesb ved Veseesss - 6 

2. Liability of county for services of physician for paupers. 

TO ss tivetacs ciaeaues eduavetes ba aviont/catsebdesseues eau betaaatshs eaegenide 5 

8. Commissioners have authority to employ competent per- 
sons to examine accounts of treasurer. Kearney County ». 
Tuttle ....ccece0s seuteedsesasceierese ihastseedetss sabbebisucoeesssnseeaes eve D4 

4. Registration of county bonds; fees must be paid to the 
auditor of public accounts. State v. Wallichs.......cc0eee . 110 

5. Contesting election for county seat ; contestee may plead 
want of jurisdiction in commissioners calling the election. 
Laws v. Vincent ...ceccecccccecsccnascorccccescesccsrescccsccessvesceeses 20D 

6. Casestated concerning county seat of Harlan county. Jd. 209 

7. Bonds for bridge over Platte river, valid. State v. Keith 
COUNTY... .crevevnerccsvcceccoee ie ctasises Veber decessbeasisopeics ike saeesess 508 

8. Township organization ; terms of officers, State v. Hed- 
Ls donceervereeesacnsceseconsccen esas ecessceeosenecesssesseseeses OOO 

Court—County. 

1. Appeal lies in probate matters; notice nok required. 
Bazzo v. Wallace..........0 osaneecsanssecnsescescessececceuseece Wevseten 293 

2. Act increasing jurisdiction of justices to $200 did not in- 
crease jurisdiction of county judge to same extent. Wilde 
V. BOldt....crccscccsesnvccencerercecccsensvovestsensstonsveecssessesseosces OOD 

3. Facts stated and trial at December term ; Held, Proper ; 
costs, Held, Not recoverable. IJd......cececssesesssecsesereneosenes 539 

4. When sheriff is ‘party, coroner may serve process. Bar- 
lags 0. Hay....1.ecceeceee Ste eeseaecae whee vecsedeisesvececessssbagceascests 647 

5. Act concerning fees, Held, Constitutional. State v, Ream 681 

Creditor’s Bill. 
1. Sustained under facts stated. Switz v. Brucé.......cscecvee 463 
2. Not sustained. Union National Bank v. Harrison......... 635 
Criminal Law. 
I. Iw GENERAL: 


1. Instructions to jury. Dutcher v. State ...cccccoccsecscecasees 32 
2. Unlawful assembly; evidence; intent the essence of the 

OMCNSC, Td ssiscccracdiesceanssscssavessecodcrsseserecsssicecseoetsceises OR 
3. Whether special verdict is allowable in a criminal case, 


QUBTE, do. scsecersvecsesecerercensvseneeerscesscuces sevens stererererve 3D 
4. Plea of autre fois acquit, Held, Not pond in case stated. 
State 0. PricOnow..ccsscccecceorecsccsessvserserssaneses asisdetev svenseete. LOL 


5. Demurrer lies to plea in bar if it be clearly insufficient, 
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but if plea state facts, which if true would constitute a bar, 
the truth thereof should by tried by jury. Id......cee..00- 131 

6. Justice may impose fine or imprisonment, but not both. 

Ti Fe Stewart cn sccnvsciveds isi vas iersscecacscrguesieboaceasveeiecaseatess 193 

% Challenge to grand juror must be made before jury is im- 
paneled and sworn. Patrick v. State. ...cccccsesecsereereseseseees 330° 

8. Trial of prisoner must be had under law in force at time 
of commission of alleged offense. Marion v. State............ 349 

9, Courts have jurisdiction of crimes committed on Indian 
TESCTVAtiONS, Li? ...cssccecerecceseneacevee tecesersscesscseneeveecesses GOO 

10. Whether the jury should be ‘aatisfied hevond & Treason- 
able doubt of “each link in the chain of circumstances’ 
relied on to show guilt, qua@re. Id. ....0ccscesssesecvevereversceses BOOr 

11. Change of venue. Richmond v. State........cccsccssccseresees GOS 
Simmerman 0. State .......cccceeees as visecvsets ietee es secscsecesacsevens 615- 

12. Offenses under liquor law. (See Liquors.) 

13. If amendment of criminal statute repeal the old law, 
simply reducing the punishment, offender may be punished 
under law as amended. Hair v. State...........scesee eecedisSects 604 

14. Trial; man seen entering window of room where jury 
were deliberating. Td. .scccscccsssovcosecccrecscscrecsesscorensessces OOL 

15. Voluntary withdrawal of prisoner fora few moments, 
not ground fora new trial,when upon his return witness on 
thestand was re-examined covering questions asked during 


absence. Zd........e000 cencccccsacscsccnesercseseccesncscsssocscseseccees COL 
16. Private person may arrest party believed to have com- 
mitted felony. Simmerman v. State... cece seeseseveceecees O15: 


17. Prosecutor speaking in argument of prisoner as “ Billy 
the Kid, or Jesse James sort of a cow boy,’’ Held, No error. 
18. Recapture of property seized by officer under writ of re- 
plevin, on Sunday, notacrime. Bryant v. State.......0..000 651 
19. Complaint before magistrate charging commission of 
crime in positive terms, not invalid because affiant adds 
that he “ verily believes defendant guilty,” ete. Brown v. 
Blab’ scvcscscecnesscee ce cdaceusteadieree soleus Gebbesdeustsesseudssaxcespecs’ 658 
20. Selling liquor on Sunday; charging commission of offense. 
TG iiviievenseisecuesioe vers <sseassshosscdasuvansieshiovesntincsbasesesecasde 658 
21. Indictment charging payment of bribe by C. B., “and 
others whose names are to the grand jurors unknown,’’ 
Held, Good. Guthrie v. State 667 
Q2. Bribery; evidence.  [d...sseccscesscesercesessceccescecessreceeess 667 
Il. Evinkrnce: 
1. Where there is distinct evidence of each material fact nec- 
essary to establish the guilt of the accused legally before © 
the jury, a verdict against him will be upheld, although 
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such testimony may be contradicted by other witnesses. 

Dutcher v. The Staté.....ccrcscccsovsersonee ebsedscsessdsesngasecseeencse- (00 
2. Admissions of co-defendant not made in presence of the 

other is no evidence against that other; per Coss. Cv. J. 

Dutcher v. Slate ...ecsseeccccsvcssesaveseeseaveees ateeees Se ganudiees ies 32 
3. Under indictment for destroying public bridge. O'Dea 

0. State . oo... bibcees bin ssiwis caussesoiesvncoesdvassbaseahesaesssensan! Sk 
4. Effect of cross-examination on matter not collateral to is- 

Bue, George v. State....crrcccercceoreceerseee wédeedevesseeviensse sore 318 
5. Not error to exclude repetition by witness of evidence al- 

teady given; evidence to prove that defendant had visited 

a house of ill-fame in Indiana, and that he so told his wife 

on day of her murder, Held, Properly excluded. Patrick o, 

State... .crecne-cerccerccssosorencovescenecernsensosenses seecasees ceerecceseee GOL 
6. Not proper to ask prisoner on cross-examination if he had 

not plead guilty to a penitentiary offense in another state; 

entering of such plea is not conviction within meaning of 

Section 338, Civil code. [d......ccssseccercsccsccccscscecneteseeseeres GOO 
7. Of witness deceased since former trial may be proven; 

court reporter at former trial competent witness. Hair v. 

The State. ..cccscccoerccrercarcressenscrececsesceseacvessectsnesteasessenese 601 


Damages. 

1. Judgment for, must appear to be excessive before court 
will set aside verdict, if there is any evidence to support 
finding of jury. Waters v. Reuber ....ccccc-cccsccessssevosserocee 99 

2. Conversion of property. Holmes v. Bailey......ccceecseseesee 300 

3. Personal injuries. Huff v. Ames....... ssidssecbeeesaissnsdecesene, LOD 
C., M., St. P. & O. R. BR. v. Lundstrom... 
Hayden 0. W00d ...seccccereceee 
Burnett v. B. d& M. RB. RB. Co...... 
Rathburn v. B. & WM. B. RB. Co... 
Fossbinder v. Svitak .....c.ccccecascsceeee : 

S.C. & P. R.R. Co. v. Finlayson...... LagbaasaesaessSiaedcassevaess 578 

4. Party willfully trespassing cannot recover damages for in- 
juries inflicted in reasonable defense of one’s house, lands, 


or goods. Fossbinder v. Svitak.....cccceue edseadecsicsavicevecs sree 500 
5 Trespassing stock, actual damages recoverable. Ludden 

O, CLEMONS....c.cercsccerecseccesccresssesaseracsecetecusenes seogeestesdecs 506 
6. Inaction for breach of promise of marriage. Schreckengast 

wv. Ealy .....100 is bassleaweuves becesdaawsersesausey vadevecaesecsevesceicevosss DLL 
%. Held, Excessive, and remittitur allowed. §.C. & P. R. 

Ru V. Finlay30n...ccesccveceerseecccnvscscneccctseseceevecvassesetseeateen . 580 

Demurrer. 


1. On ground of want of legal capacity to sue lies only when 
face of petition shows such want. Farrel v. Cook...... seseee 483 
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Deposition. 
1, If wholly irrelevant to issue should be ruled out, on ob- 
jection. Chariton Plow Co. v. Davidson........cceccccsceceeevee - 374 


2. Objections to, on ground that deponents did not disclose 
source of their knowledge of facts to which they depose, 
overruled. Frederick v. Ballard.....cscecccssccceesessosensseccseee 559 

3. Objection, except of incompetency or jmelovancy, must 
be in writing and made before trial. S.C. & P. R. R. Co. 

@. Binlaysorr.....cveccrsececceccrsevecsscsccscsesertssecsessssessssseessces O79 


Discretion of Court. 
1. In admitting evidence of contents of lost letter. Hap- 
good Plow Co. v. Martin. ...ccccecee veeonectsecserecescevccteccsescee 2G 
2. In matters of continuance. Peavy v. Hovey .........c.0008 ae 416 
3. In matters of specific performance. Morgan v Hardy..... 427 
4. Making up pleadings, allowing amendments, withdrawing 
answer, filing new answer, etc. Hedges v. Roach ....00..00. 674 


Dismissal of Action. 
1. On ground that action is barred. <Aultman& dagior Com- 
PANY Vi COlC..crreececerserececceceerecceesescererscescesersceterssessessen 4 
2. Nota bar to to another action whet there hits not ‘beat & 
hearing on merits. Philpott v. Brown & Ryan Bros, ......... 387 


Divorce. 
1. Acts which do not constitute cruelty sufficient to war- 
rant a decree of, stated. Gleason v. GlEQs0n w..ccerorersecsevee 15 
2. Mere austerity of temper and petulance of manners of 
the wife are not sufficient to defeat a divorce on the ground 
of extreme cruelty of the husband by blows inflicted by 
him on her. Boeck v. Boeck .......0- estsieeds: ee teese Beem catvesscuee 196 
8. Onground of extreme cruelty. Vocacek v. Vocacek 
4. Question of alimony, after divorce, referred in supreme 
COUPE Ud es tives cccosswisecasceetvaciecstecseeveedesasciesasesccesssseave! 400 
5. On ground of former husband living ; evidence ; presump- 
tion of death. Thomus v. TROMAS.....csesssecsessrorsssrseseceens 558 
Ejectment. 
1. After adjournment of term, judgment on first trial is 
final, and not subject to collateral attack. Bryant v. Esta- 


UPOOTE Si ovceseascaseaed dceacceveadvaksss le siebedecs neces cuaensensckuecenecs es 217 
2. Does not lie under facts stated. 0. & N. R. R. Co. v. 
Redick ...cacecccsccsvecevseer Sedu tadiessdes disetelces’ Sa vseietdeavaeese secee SLB 


8. Proper remedy when real estate is in actual possession of 
another ; but if action guia timet be commenced in which 
both parties submit their title for adjudication, a decree 
confirming plaintiff's title is good, and it is too late after 
judgment to object to mode of foreclosure. Gregoryv. Lan- 
caster County Bank .....ccccccccnececssccscsnensenensesseceranes sesscee 412 


48 
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Embezzlement. 
1. Money retained by agent under contract stated, Held, 
Not embezzled. Miller v. State ....ccccceccsesesccecssscsseseseveee LTD 


Estoppel. 
1. By actsin pais. Newman v. Mueller ...sccccoreecreareeceves 52D 


Evidence. See DEpositions. WITNESSES. 
1, Admissibility, to prove payment under pleading stated. 
Hapgood Plow Co. v. Martin .....cc0cseee dabdeseussdatevsaetinagsees 28 
2. Proving contents of lost letter ; discretion of court. Id. 28 
3. Supreme court will not consider objections to admissibil- 
ity, unless made in trial court and excepted to. Dutcher 
v. State ......0 iidsecewe Seecstessdocandeoeaeseid Wadstadscedesbocese cerseseese 30 
3. In criminal cases. [See CrimINAL Law, II.] 
4. Presumption of official acts. Seward v. Didier.........00 61 


Hastings School District v. Caldwell, Hamilton & Co...... soos 69 
& Presumption in favor of jurisdiction. Hastings School 
District v. Caldwell, Hamilton & Co, .....ccecescececscsseee secsoeeere 68 
6. Oral proof of warranty. McCormick v. Latughran.......... 8&8 
7. Docket entries of justice. Cleghorn v. Waterman......... 227 
8. Application of maxim falsus in uno falsus in omnibus, 
Buffalo County v. Van Sickle w..ccccccscccecescsscsoceseessescsscceces 363 
-8. Conclusions of witnesses inadmissible. Frederick v, Bal- 
VAT Ai dasvesccacseeiesiescasvadswteecsdavesacdeeestes sibesiesdssasaese tesseee 559 
10. Rulesof examination and cross-examination. [See Wrr- 
NESSES. | 


11. Of experts; books of science or art. S. C. & P. RB. BR. 
Co. v. Finlayson wcccccccccosescccrsssscccecsecenencesscnsresssscsssesoes OVD 
Exemption. 
1. Exempt property not susceptible of fraudulent aliena- 
tion ; grantee of such property holds same free from claims 
of creditor of grantor. Gillespie v. Brown & Ryan Bros.... 457 


Ex Post Facto Law. 


L. General rule. Marion v, State ......c0ceeee. bisieaweceusess sesecee 34D 
Fees. 
1. County judges, ete; act concerning, Held, Constitu- 
tional. State v. Ream.........0 sdeeansbstes seoeieosecceveevessscoveess: GOL 


Final Order. 
1. Order setting aside verdict and granting new trial during 
the term, is not. Artman v. West Point Mnf’g Co......0-.0008 BTZ 
2. Finding that “allegations of petition are confessed to be 
true by defendant who is in default for want of answer,” 
is not. Daniels v. Tibbitts.......cccccecceesccescccenseoense sevveesere 666 
Forcible Entry and Detention. ; 
1. Cannot be maintained by vendor against purchaser in 
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possession under contract, who has made default in pay- 
ment. C. B.é Q. R. RB. v. Skupa, 341. Grimm v, Kucera 349 
2. New pleadings not necessary on appeal. DMfcCue v. Lee... 575 
Fraud. 
1. Verbal promise to “see”? debt paid in case stated, Held, 
Void under statutes of frauds. Morrisey v. Kinney.......... 17 
2. Question of fraudulent intent one of fact for jury, Par- 
Mer V. Keith ..ccsccerscecsensscevarcevecceoceenseeners cntesarceccers 93 
3. Fraudulent fenneen tations in ale of oRRenT: aqidencs 
of condition of property immediately after representations, 


admissible. Falkner v. K lamp ....cccccccsecscesecsvecsesseseseces 174 
4. Contract may be rescinded, and defrauded party miain- 
tain replevin for property procured by fraud. I@.......... « 174 


5. May consist in words, acts, or the suppression of material 
facts with the intent to mislead and deceive. d............ 175 
6. Petition, Held, To state cause of action not within statute 


of frauds. Vindquest v. Perky ......ccescscorecccecsececes sueeseess . 284 
% Creditor’s bill sustained under facts stated. Switz v. 
Brule: cisedscasssvctacesscisseéae Wisededeseve edessedeecsiss Dean 'see servcsseeee 463 


8. Instruction concerning, Held, Erroneous, not being appli- 

cable to evidence. Camp v. Sturdevant....ccccrecccccecsereccseees 694 
‘Garnishment. 

1. Inaction by attachment plaintiff, on order for garnishee 
to pay money into court, answer of garnishee in original 
action not conclusive as to hisindebtedness. Hollingsworth 
Di PUGEP UG. scsvcovessssesessivicesseneces sesesssesevesescasenceessseceess 40D 

Guardian and Ward. 

1. Petition for appointment of guardian signed in name of 
child six or seven years of age, Held, Good; sale of real 
estate of ward; presumption of regularity of proceedings; 
settlement by ward after he comes of age, ratifies acts of 
guardian; limitation of action by ward. Seward v. Didier 658 

2. Jurisdiction of court to appoint guardian ad litem, Kuhn 
D, KilMer...rcccrosscsccvcereveccersccrecsccceccerescoesecssvecceesesecseess O99 

Homestead. 

1. If wife abandon husband, purchase and occupy a home 
of her own, she has no homestead right in property of her 
husband at his death. Dickman v. Birkhauser......sssesesoe 686 

Husband and Wife. 

1. Deed of husband direct to wife in contemplation of di- 
vorce, of an undivided half of wild land, without entry by 
the wife or application to perfect her title, Held, To convey 
no interest to her, and a deed executed by her and her sec- 
ond.husband seventeen years afterwards to convey no title 
to plaintiff, and his petition for partition of said land, dis- 
missed. Johnson v. Vandervort....ccccsscecersrcsscsreccssercsece 144 
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2. Convevance to wifefin case stated, Held, Good. and cred- 
itor’s hill hy judgment creditor of husband dismissed. 
Union National Bank 0, Harrison. ..cccccccsccseccecscseecscnscccnes 635- 

3. Homestead claim of wife. Dickman ». Rirkhauser...... S86 

Tj uuciion. 

1. Special assessment in city; owner must pay amount 
which bis property is henefited. Barker ». Omaha.........+ 269 

2. Granted to enjoin defendant from keeping jacksand stal- 
lions and standing them for mares in plain view of plain- 
tiffs dwelling. Farrell v. Cook, ......ccsecceccsevees sseesecsensees 483 

3. Doesnot lie against opening road, plaintiff having claimed 
and been allowed damages, and taking no appeal. Hop- 


Tin 0. Keller ......ccccosnsercccerseccercnevscescecees ocncesoesvees seve 569 
4. Lies at suit of mortgagor to prevent removal of buildings 
from mortgaged property. Triplett v. Parmalee........s0000 649: 
5. In cases relative to illegal taxes,etc. B.d M. R. BR. v. 
Saunders County, 123; Same v. Cass Cuunty........ scrsccereeseee 136 
Instructions. 
1. Considered in case stated. Dutcher v. The State...... ssccee 32 


2. Objections that instructions are too general or not spe- 
cific not entertaiued, where more explicit ones are not 
asked for. RB. V. RB. BR. Co. v. Fellers...ccccscoccocsesereressceecee 169° 
S.C. & P. RB. B. Co. v. Finlayson.......ccscccsccscvscececeecsesecses OVS 

3. Not error to refuse to repeat. Dfarion v. State... 350 

4. May be oral, if both parties waive written, Fitzgerald 
@O. Fitzgerald. .csccscesccceesceccccecconscccscerscesceccsscsevssccsssceseces 413. 

5. Where action is one for which the law affords a remedy, 
court should not instruct otherwise. Ludden v. Clemons... 506 

6. Objections to, must be made in motion for new trial be- 
low.. Schreckengast v. Ealy......... eGeeeesecen dis Ca edSadedsasacesdcs 510 

7 Capable of two interpretations, are misleading, for which 
judgment reversed. Frederick v. Ballard......sccssssssseeeseaee 559 

8. Citation of authorities on margin not proper. S. C. d& P. 

RB. RB. v. Finlay3on ..cccccccccceces seaneeee saivbesierevdsecde vesecssscees OTS 

9. Must be construed asa whole. Jd .. seeseeeeeeeeg OVD 

10. Must be applicable to evidence. Camp v. Sturdevant ...... 693. 

Insurance. 

1. No merely technical objection, not materially affecting 
the risk, is available as a defense in an action on a policy 
of insurance to recover for the loss of the property insured. 
Phenix Insurance Co. v. Barnd...ssccccceceees isaeebeases eatin . 89 

2. Acceptance of over due premium, after loss, waives for- 
feiture term in policy, and company is liable for loss in- 
eurred. Schoneman v. Insurance Co.......- das sssbnesasasocseacsces 404 

3. Requisites for transaction of business in Nebraska; the 
Northwestern Mutual Live Stock Association ousted from 
transaction of business. State v. Live Stock Association... 549 


INDEX. 725 


Interest. 
1. Rate agreed on, continues until payment. Hager v. Blake. 12 
Internal Improvments. 

1. Bridge across Platte river, wholly within limits of county, 
is a work of, and county bonds voted to erect same. are 
valid. State, ex rel. Peterson, v. Keith County......s.secceseeee 508 

Judgment. 

1. Isa final determination of the rights of the parties to an 
action. A duly certified copy of such judgment is a tran- 
script thereof within the meaning of the statute which pro- 
vides for the filing of transcripts of judgments. Hastings 
School District v. Caldwell, Hamilton & Co.ccscorcrvecsseacoeereee 68 


Q Entry on index. L[d....cccccococcrecsccccsccrevceccscscecsvveceese » 
8. Tien, how perfected, Id......ccsececsvcvencesersessceceescsees res) 
4, Presumption in favor of. Thesing v. School District...... 134 
5. Cannot be attacked collaterally. Bryant v. Estabrook..... 217 
6. Isa lien on vendor's interest in land, and purchaser un- 


der the judgment is entitled to remainder of purchase 

money. Courtnay v. Parker.......000 agushisoaeyohe aieideanaeechesia 311 
% Opening judgment on service by publication: provisions 

of sec. 82, code, do not include strangers to record who have 

purchased interest since rendition of judgment. Powell v, 

DCDOwelll ......0ceeseceesceers sevcessescncresescosecescesncessccercersvoses 494 
8. Motion for judgment non obstante answer not proper prac- 

tice. Hedges v. ROach......ccccorcsecsscvcscsrssceseseeessevcscosescses OF 

Judicial Sale. 

1. Order of confirmation cannot be attacked collaterally. 

Neligh v. Keene.srccocccsrcccscsscssarscscssccecscesessctesccesevessscsves SOT 
2. Failure to appraise, is mere irregularity, cured by con- 

firmation. Id......cccesescosevene ace dbaeeSeseicecseeseeasie tasecsesessee 407 
3. Noterror torefuse to appoint guardian ad litem on motion 

for confirmation of sale. Kuhn v. Kiliner.....cccccsosesesseeseee 699 
4. Error in name of defendant “ Coons” instead of “ Kuhn” 

not sufficient to set sale aside. 1d....secsescsereee esececsereecees 700 
6. Proof of publication of notice of sale, Held, Sufficient. Jd. 700 
6. Facts stated, Held, Insufficient to set aside sale. Messick 


v. MeCarty ...... Wiesescccnssevesescceadoecsoateneseuatecsensceeeessese ses: 104 
Jurisdiction. 

1. Presumption in favor of. Seward 0. Didier .iccccccsssssesee 61 

Hastings School District v. Caldwell, Hamilton & Co........6. - 68 
2 Objections to jurisdiction. Smelt v, Knapp ......... budedens - 54 
3. Over attorney at law. Baldwin v. FO88......seceeeees sosecceee 80 
4, Incase stated. Thrailkill v. Daily........000 sedetseaseneeeeeee 116 
5. Is co-extensive with boundaries of state. C.,M., St. P. 

& OW Be BR. v. LUnd strom. .cccsecessersscsesenrescsserscessesescarenves 254 


Marion v. State...c.ccrcccorcseccccesecsereceees 
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6. Order of confirmation cannot be attacked collaterally. 


Neligh v. Keene .o..secrcscscscnvscnes sieeeesueenuetsautes wareeeste soveveee 407 
7. Specific performance. Morgan v. Hardy........ ceecccecsncere 427 
Jury. 
3. WNegiigence a question for. Huff v. Ames............ ety 139 
2. Challenge to grand juror must be made before impanel- 
ing, Patrick v. State.....cccccessccssccsecseccsscceesseesceccseceeunese 330 
3. Employe of railroad incompetent, where company is 
party. Burnett v. B. & HM. By By Om. ccccsce ccccecesseceeeeee so. 332 


4. Ifchallenge to incompetent juror be overruled, and he is 
afterwards challenged and excluded, and record fails to 
show that peremptory challenges were exhausted, challenge 
for cause will be error without prejudice. Burneitv. B. & 

MM, By By CO. sc recsecccensencecveeseveccssees oeecsvasscccccscoesccnessase +. 332 

5. One who has just sat ona jury ina case between pres- 
ent plaintiff and another party for similar cause of action, 
is competent juror. Chariton Plow Co. v. Deusch.........00.-. 384 

Justice of Peace. 

1. An objection to jurisdiction of, “because there has been 
no proper notice served upon the defendant,” is too general 
when the record shows that personal service of summons 
has been made on the defendant. Objection should point 
out the defect relied upon. Smelé v. Knapp.......ecccceeaee 53 

2. Appeal lies in favor of party appearing, though he offer 
no affirmative proof. Baier v. Humpall.. ...ccorcsccssseee cecseee 127 

3. May impose fine or imprisonment, but not both. In re 
Stewart. ....ccccereceee sdasenedeleatsdesstossasaegesetess sbseeeseiesesdssces L9G 

4. Appeal lies in favor of defendant who “ appears,’’ ete, 
Cleghorn v. Waterman........ sub dessnacanesesditedstesesen sescenvesses 22T 

&. Entries required by law to be cntered in docket, are evi- 
dence of facts therein stated, but voluntary entry of other 


facts are not. Td.......... indbseessdsbwedseees cisusevecccessasbvacsses +. 227 
6. Has jurisdiction in action on note of $200. Bunker v. 
State National Bank....cccocccccsccsevcsceccacccssevceccsceeeees coeves Dok 


7. Defendant having default set aside, and voluntarily per- 
mitting second default to be taken cannot have same set 
aside. Smythe v. Kastler....ccccrescoee wdbsciadeedelécedeasetesarsed 264 

8. Bill of particulars setting out copy of note sued on, and 
alleging specified sum due is sufficient. Freeman v. Burks. 328 

9. Judgment by default not presumed; right of appeal exists 
if claim is litigated in good faith, which may be done by 
producing witnesses or cross examination of those produced 


by the other side. Rawalt v. Brewer...... eeescsceecesescsseeess o. 444 
10. If plaintiff dismisses after set-off filed, cause should pro- 
ceed on set-off under its proper title. Id.......s.scecseseeseee o 444 


11. Upon verdict, judgment must be entered immediately. 
Austin v. Brock....ccsccsscsovesscvescccscescnncecucscccscssccersccsconere 


SS 
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Landlord and Tenant. 


1. Lessee of agricultural Jand on shares for one year may 
assign, lease, or sell his share of crop, and such assignment 
carries with it all rights of lessee under the lease. Dworak 
D. GAVEB...cocccererscceranseecvontoece sevens eedases sadsvivdeconvonass we 706 


Limitations. 


1. If petition shows action is barred, court should dismiss 
action. Auliman & Taylor Co. v. Colé.......ccscsscseneeseveeeens 4 

2. Partial payment, acknowledgment of debt, or promise to 
pay, made after debt is barred, will revive it. Rolfe v. Pil- 


3. Promise in case stated, Held, To take debt out of statute. 
Td: Sesistienss iter Secs Seesa ese atesdetinee dodbvevat vasctanesesdecesteees . 2 
4, Letter introduced in evidence, Held, To be acknowledg- 
ment of “ existing liability,” and to take case out of stat- 
ute. Devereaux v. Henry .......cccseseveeeee sobdeadbextescccsosaseve . 6 
5. Action by ward to recover lands sold by guardian lim- 
ited to five years next after coming of age. Seward v, 
Didier ..ccccsccesvevesees waséavececes aceepeastscwedsdaastencdedess sesseeeven GD 
6. Mere want of knowledge of facts, which if known would 
be sufficient to sustain a cause of action, will not prevent 
the running of the statute of limitations. Welton v. Mer- 
PICK County ....c.ccecersecseeees 
% In cases of trust. 
8. Judgment of dismissal not a bar to futnre action, where 
there has not been hearing on merits. Philpott v. Brown & 
YOM ais cscs soe sedeass Veer osesuis soeacaciasstes davdessesnersesescséeveosssses OOF: 
9. In foreclosure of tax lien; statute does not run until title 
acquired by tax deed has failed. Bryant v. Estabrook, 218, 
Shoenheit v. Nelson, 235. Otoe County v. Brown, 395. Me- 
Clure 0. Warner .eccccsesccecsscesscsccesteranceeesscsssescesenersscesces OAT 
10. Statute must be pleaded if relied on asadefense. A. 
EN. BR. RB. 0. Miller ..ccccccccvcccccrcescccnserecccectecssecs ceneneecees 661 
11. Notes prima facie barred; allegation that defendant 
“had been absent at different times from the state, amount- 
ing in all to the period of about two years,’’ Held, On de- 
murrer, insufficient to take case out of statute. Hedges v. 


ROG cssacsnviesssceesesnscoeesterteseees ou ceevgeeses secossesccssdecssiece OA: 


Liquors. 


1. Action under sec. 15, chap. 50, Comp. Stat.; recovery of 
costs in case stated. Rosenbaum v. Dunston ..... paantecestaeke 111 
2. An action maintainable in Iowa under sec. 1550, Iowa 
Code, 1873, to recover back money paid for liquors, is main- 
tainable here or allowable as a set-off; and bringing action 
or pleading same as set-off, is a sufficient demand for repay- 
ment, Delahaye v. Heitkemper........ Beeciedeewes senscserecerecveee 406: 
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3. Each act of selling under sec. 11, Chap. 50, Comp. Stat., 
is an offense punishable by indictment. Indictment charg- 
ing selling, etc., of all liquors named in secticn with a con- 
tinuendo, Held, Pad. State v. Pischel....c.ccccscesseees iaenters . 490 
4. Names of persons to whom liquor was sold, if known, 
should be alleged in indictment, or fact of their being un- 
known averred; not necessary to allege price at which 


liquor was Sold. Td.....cs0. cesseeee sideddeessacees sevacseaudus seseeee 608 
6. Selling liquor on Sunday; date of transaction not ma- 
terial ingredient of offense. Brown v. State ccscccesesecseeees . 658 
Mandamus. 
1. Lies to compel district judge to sign bill of exceptions 
after expiration of his term of office. State v. Barnes....... - 37 
Marriage. 


1. Action for breach of promise; pleading; damages to be 
determined by jury. Schreckengast v. Ealy ......0 sssseeceseee 510 
Master and Servant. 
1, Liability of master for acts of servant in case stated. C,, 


MH, St. P. & O. BR. BR. v. Lundstrom ...cccecccsecsscsccescscesaee seve 254 
2. Negligence of master; liability for injury to servant. S. 
C. & P. Re B. v. Finlaysor.....ccccccccccssescccesccseseces sesenceeere DUG 
Maxims. 
1. Falsus in uno, falsus in omnibus, Buffalo County »v. 
Sickle ...... sevceveseveceecesscnsccsccnsccncscnsesscscssescsencccesossesceeee GOS 


Mechanic’s Lien. 

1. Buildings erected on adjoining lots under an entire con- 
tract are liable to, and in action to foreclose the cost and 
expense will be apportioned among the lots according to 
the value of labor and material expended on each. Doolit- 
tle v. Plenz ....0.0000 cae csasebeeeebence: cevccenecectsesceceesscsscsscseesens LOS 

2. Where a mechanic enters into a contract to erect build- 
ings for specified sum, the contract being entire, he need 
not make a detailed statement of his lahor and materials, 
but the entire job may be set down asa single item. Id. 153 

8. Purchaser of lots liable to claim of. Id.......cccesesscssveeee 153 

Mortgage—Chattels. 

1. Under act of 1877, p. 5, it isnot a crime to remove 
mortgaged aad out of the county. Ex parte Thom- 
ABON cos videadeescdeccuacesdscde'sccesccesseséanczesace seesiosced ad asiceeseoeuss . 238 

2. Retention of possession by mortgagor, prima facie fraud- 
ulent as to bona fide purchaser, and mortgagee must show 
bona fides in order to recover. Severance v. Leavitt ......... 439 

3. Copy filed must be ‘‘ true copy” of original, but a mis- 
take in stating the number of days notice to be given in 
case of sale, Held, Immaterial. Gillespie v. Brown & Ryan 
Bros... 


deeesesbes ses seceseeesescoocee see eneeesesessesevesceccnccsccerssesecee ADT 
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Mortgage—Real Estate. 

1. Action to foreclose; defense of res adjudicata, want of 
consideration, etc., Held, Not established. Wilch v. Phelps 516 

2. Injunction by mortgagee lies to prevent removal of build- 
ings. Triplett v. Parmalee....cccccccecesecsescrcrescsseqeecsscseveae 649 

3. Action of waste against stranger removing buildings, does 
not lie if mortgagee has accepted deed of mortgagor to the 
premises in satisfaction of debt, Jd...........ccssscceceesesscesee G49 


Negligence. 
1. Is a question for jury in action for damages caused by 
personal injury. Huff v. Ames.c....cccccces vercsescrscseeesereseons 139 


2. In action by infant for personal injury, with defense of 
contributory negligence, jury in determining whether or 
not plaintiff was guilty of negligence may consider his age 
and discretion, and that the same degree of caution and 
care should not be required of him as in case of an adult 


under similar circumstances. Id....... Sees dece seavauseasseoesdess 139 
3. Negligence of parent not imputed to infant. Td......... . 139 
4. General] rules; contributory negligence. Burnett v. B. & 

MB. Be C0. receeccceresencewaveneces eusaeasevesesssseeecnasdea sessenecee BOB 
6. Of master; liability for damages to servant. s. C. & P. 

BR. B. Co. v, Finlayson. ..csecceccceerecsseccarereccsecsscasseeeuese .. 578 


Negotiable Instruments. 

1. In action between payee and alleged maker of note, ques- 
tions of indorsement before maturity, value, etc., do not 
arise. Chariton Plow Co. v0. David30n......1.cccccccrcscsveressees OIA 

2. Possession of canceled bank check by drawer, sufficient 
prima facie evidence of payment of amount named. Peavy 

seoee 416 
3. Collateral securities. Ludden v. Marsters... vesee 657 
Cressman v. W hitall......c.cccccecececssseeersescrsee .. 592 
4. Possession by A, of check signed by B, payable to C, is 
not evidence to C that check had been awh and delivered 
to A to enable him to obtain money or credit thereon; and 
in action by C against B on such check, with defense of want 
c* consideration, it is no answer tbat C received same with- 


out notice, ete. Camp v. Sturdevant....cccccccecorscssacreranseves 693 
Nuisance. 
1. Keeping and standing jacks and stallions in plain view of 
dwelling; injunction lies. Farrell v. Cook .....0.cseccesseeees . 483 
Oaths. , 


1. Signature of clerk or deputy to jurat of oath lawfully filed 

in his office presumed to be genuine. Merriam v. Coffee ... 450 
2. Unnecessary to have seal of officer administering, attached 

if paper is to be filed in his office. Jd..............0006 seo. 450 
3. County clerks have authority to administer. TId........... 450 
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Officers. 
1. Presumption in favor of official acts. Seward v. Didier... 
Hastings School District v. Caldinell, Hamilicin d Cu...eseoes Se 


Omaha. See CoRPORATIONS—MUNICIPAL, 218, CITIES OF 
First QLAss, 667. 


Parent and Child. See NEGLIGENCE. 


Partnership. 
1. Obligation to pay is joint, and action on such obligation 
must be against all the members. Bowen v. Crow.......s00+ 
2. General rules. Batty v. Adams County..... 
3. Deed by partner of firm property. Td............. adeesaasee : 
Paupers. 


1. Liability of county for services of physician employed by 
overseer Of poor. Gage County v. Fulton. ......csccscccceceseneee 


Payment. 
1. Presumption of. Hapgood Plow Co. v. Martin......ccccceee 
2. Of taxes voluntarily, cannot be recovered back. Welton 
v. Merrick County......cc0csees Wenedderectensonsnentatesercsetenisssne 
3. Possession of canceled bank check by drawer, prima 
facie evidence of payment. Peavy v. Hovey.....cececssoree sees 
4. By accord and satisfaction. Hitchcock v. Hassler.........0 
5. Must be pleaded to be available as defense. Clark v. 
Mullen. iscccersecceccccssssaccesncseccccccsscesce eccevescceresocecsessccscee 
Petition. 


1. Plaintiff can recover only on the cause of action stated in 
his petition. It is not tbe province of a reply to introduce 
new causes of action. Hastings School District v. Caldwell, 
Hamilton & C0...ccccoscsecscererereecvseesees seed sawense ee covceeesencenes 

2. Inaction on official bonds. Buffalo County v. VanSickle 

3. Allegations vague and indefinite ; remedy is by motion 
to make more certain, ete.; yet if such petition show lia- 
bility of defendant, demurrer should be overruled. Rath- 
burn v. B. & DM. RB. B. C0 ..ccccsssececceccerescceere sdabscavecacecesss 

4. Should be liberally construed. Id..........sescesesecoveveseres 


Pleading. 
1. Departure; filing answer in district court and joining 
issue waives. Waters v. Reuber ..... eesenencoesencceses seeecreenee 
2. Failure to state material fact raises presumption that it 
does not exist. McClure v. Warner .....ccccsssscesseccseossoes re 
3. Amendment made during trial «ill be presumed to be in 
“furtherance of justice.’ Singer Manfg. Co. v. Doggett... 
4. Statutes of limitations relied on as a defense, must be 
pleaded; similarly if contract is claimed to be illegal. 
A. & NR. RB. 0. Miller..ccsscccccecescoerecessosecccssvsersecessccooes 
§. Discretion of court. Hedges v. Roach ....scesee ceccessoersvere 
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Practice in Supreme Court. 

1. Entry of remittitur on reversal of judgment. Rolfe ». 
Pillond, 25. Devereux v. Henry, 58. S. C.& P. Bk. BR. 0 
FUMUAY801ssciesiee discs assecasecaneessessscsvoaassscécccuassenssasnassacees 000 

2. Judgment of ouster in quo warranto case. State v. Arns- 

DOP GOR: svésicncsvee's soveassavcnescaies cvsssveisseudsdecsbebessesaavecsarsessse, OO 

3. Except in very extraordinary cases, this court will only 
look into questions of fact sufficiently to ascertain that the 
jury, or court sitting without a jury, had sufficient facts 
before it upon which to find its verdict or decision; and 
only in such cases will it consider the weight of testimony. 
Poessnecker v Weatherby ...... wetedisaisscasssae Saseadsh ot auvectacs . 94 

4. On cases stated, Held, No error in judgment below. 
Thrailkill v. Duily, 114. 0. & BR. V. RB. RB. Co. v. Rogers..... 117 

5. No jurisdiction to require justice of peace to send 
amended transcript up. Cleghorn v. Waterman ......csseccene 225 

6. Will not consider points not brought to-attention of trial 
court and ruling had thereon. C., Af, St. P. & O. BR. 

RB. v. Lundstrom ciraceccsvecsscsccscesersvecssccsece secssscsssssscesesseee 204 

7. Affidavits not part of bill of exceptions, will not be con- 


sidered. Vindguest v. Perky ........ Sideasusedusnwadesuodeceseesses +» 284 
8. Alleged errors favorable to plaintiff will not he con- 
Sidered. Td. ...cecovereceee eeser ease eswaeangeureducchivassees coseeences BOA 


9. ‘Transcript filed in time for appeal, leave was given ap- 
pellant to file petition in error after time, on payment of 


costs. Bazzo v. Wallace........ a eashiaiceetesedes vase asewseas eaweses « 290 
10. Error never presumed. Birdsall, Son & Co. v. Carter, 
422. Singer Manfg. Co. v. Doggett..........csereree 4 sestevelewes - 609 


11. Finding and judgment for plaintiff. Wilch v. Phelps... 515 
12. Preponderance of evidence against finding or verdict 
must be clear, obvious, and decided before supreme court 
will set it aside, in appeal as well as error cases. New- 
man v. Mueller..... acesiedees snsdras dee iseeede suasdesssssecesseverewrcots 523 
13. Judgment in case stated, Held, Not reversible for erro- 
neous exclusion of evidence. Union Nat. Bank v. Harri- 
BON. ..ecaceeee eieesssaceny SNvegeacecapeegs dsvies soeteveee seeaescccocseseees os 635 
Principal and Agent. 
1. Facts stated, and Held, That on sale of property of princi- 
pal through an advertisement of agent, the latter was en- 
titled to commissions. Anderson 0. Com........cccsccesecseeseeee - 10 
2. Act of agent, acting within his authority, is the act of the 
Principal. Waters 0. Reuber ...cccssececssseesesescescesecseersevees 106 
3. Authority of agent to sell real estate of principal, carries 
with it right to put purchaser in possession. Id..........0. 107 
4. Money retained by agent under contract stated, Held, Not 
an embezzlement. Miller v. State ...... sdaesesbweneiesd sesvceseee 179 
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5. Sale by agent of land of principal; specific performance 


of contract of agent not enforced. Morgan v. Hardv..... .- 492 
6. Contract stated and agcut Geld, Kntitled to per cent on 
claims collected. Singer Manf. Co. v. Doggett .....cececsscreu 609 
Probate. See Courts—Counrty. 
Proof of Publication. 
1. Notice of judicial sale. Kuhn v. Kilmer .........1000 seseeee 700 


Public Policy. See CorporaTION—MUNICIPAL, 218. 
Quo Warranto. 
1. Judgment of onster in case stated. State v, Arnsberger... 36 
Railroads. 
1. Liable for damages caused hy occupancy of lot next to, 
and of street in front of, plaintiff’s lot. O. @R. V. RR. 
CO. 0. ROGONE ssrsveeeciscsecancasceccacsceccaeconreaseserestnsesescectacacs 117 
2. Bridge constracied by company which caused an ob- 
struction by forming of ice gorge, whereby the water was 
thrown out of the river and property of plaintiff destroyed, 
Held, That company was liable, and there being sufficient 
evidence tending to prove that the openings between the 
piers were not sufficient to permit the free passage of such 
quantities of ice and water as might reasonably be ex- 
pected to occur occasionally, the verdict would not be set 
aside. O. & RV. RB. RB. v. Brown ......cccececceene ieadeeseoess . 161 
3. Sale of lots to, does not estop owner from claiming dam- 
ages to other remote and detached real estate injuriously 
affected by the construction of railroad ; and such sale will 
not be held to be @ full satisfaction of all damages to other 
property unless such was the intention of the parties at 
the time of making the contract. &. V. R. R. Co. v. Fel- 
LOTS. snisaeieis toBdvechseednsvescasdooses seedy ies oes sgeea dees dbaevsvancs cesses 169 
4. Where real estate is dlatiage by the constriction of, but 
no part thereof is appropriated to the use of such road, an 
action at law for such damages may be maintained. Jd... 169 
5. Construction of act authorizing sale and purchase of rail- 
roads in certain cases, Comp. Stat., ch. 72, art. IV. Lia- 
bility of purchaser. C., St. P., D&O. R. R.v. Lundstrom 264 
6. Negligence of conductor of construction train, Held, To 
be negligeuce of the company, for which it is liable in 
damages to laborer injured. Td......... daaceeees sigieeses Saesaess aie 254 
7. Liable for damage to land adjoining crossing of public 
highway, if such land is isolated and inaccessible ; verdict 
$400 for damage to three and forty-nine hundredths acres 
of Jand, Held, Not excessive. 8. C. & P. B. BR. v. Weimer.. 272 
8.. Eminent domain; damages for right of way ; evidence 
of owner and persons in neighborhood. Jd..........scessseceee LTB 
® A wasan original projector of a railroad, and an active 
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member of its board of directors. The road passed over 
and occupied a tract of Jand belonging to A, without any 
objection on his part. The road was sold under a deed of 
trust. Held, That A could not maintain ejectment against 
‘the purchaser at such sale. O. & N. N. RB. Co. v. Redick 313 
10. Liability for damages on account of personal injuries 
under facts stated. Burnett v. B. d M.R. R. Co., 332. 
Rathburn v. B. & M. R. RB. Co., 441. S.C. & P. R. R. Co. 
VD. Finlay8on vicsceees eavseeees disedeeececdecoeresss aictavis aesaveves@entes 578 
11. Damages by explosion of boiler of engine; liability of 
road; negligence of servants ; notice to agents cf road bind- 


ing on principal. S.C. & P. R. BR. v. Finlayson........ seeees 578 
12. Right of stoppageintransitu. U.S. Wind Engine Co. v. 
Oliver ..rcccscecesccesssccsscenee sevens eSeid sbdncesceseate tesco sssesaeers see 612 


13. Ruleconcerning transportation of grain not operative on 
those baving no knowledge of its existence. A. & N. RB. 


Ry v. Miller .icccecceseecee selects Seaedtadveasevesceese cosscencccsrseceee BOL 
14. Bound by offer to carry goods for a certain sum per car 
Load, Td ...s.csseceseecenssesserevecessosensersesseranes ssscerececceeeeeee OBL 


15. Illegality of contract relied on as a defense must be 
pleaded. A. & N. BR. RB. v. Hiller ......cccccceeseeveseceeseeeeseeee BEL 
Rape. 
1. Change of venue allowed. Richmond v. State.......s.00.0.00. 388 
Real Estate. 

1. Whether building erected on land by person other than 
owner becomes part of freehold, depends on facts and 
circumstances, and the intention of the parties. Waters v, 
Reuber ...ccercarccccrscseveccccerseeeseeecee ees diseseptosacses tescccereeee 99 

2. Replevin lies to recover possession of building in case 
Stated. [d...cccccsececrsceessseceeaeene edeseaesvesssrscccsederss soreereee 99 

3. Authority of agent to sell, carries with it right to put 
purchaser in possession. Id......... seeeascereseeee sesssseeesesccese 107 

4. Upon the facts set out in the opinion, Held, That cope 
lees had not by laches lost the right to assert their title to 
the property in question. Dierks v. Martin............ cosseree 120 

5. Sale in case stated, Held, Not so grossly inadequate as 
to be notice to vendee or subsequent mortgagee of any 


fraudulent intent. Plummer v. Buck....cccccscccscscovecscserece 322 
6. Power of attorney; sale under, Held, To be for cash, and 
not a barter or sale on time. Td. .......cccscssscssescsececsceese OLE 


7. Agreement to pay taxes by vendee on er of, épnatrned: 
and vendee entitled to two years from time interest be- 
came due before vendor could insist on forfeiture. Collins 
O: ROGAY vcs eesasossacvesisecsssesteeconssass a itGesiwesavsarabaseectes vee. 392 
8. Sale by agent; specific performance. Morgan v. Hardy 427 
Records. See AFFIDAVIT, 560. _ 
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Referee. 
1. Trial before; power of court over findings of referee. 
Gillespie v. Brown & RyGn Bro8..cccsssecccccscssccssvescraseseees: .. 457 
Replavin. 
1. On case stated, Held, That petition in district court did 
not state a different cause of action from bill of particulars 
in justice court. Waters v. ReUder...rcccccccoscsssrerssceesereeees 99 
2. Lies to recover possession of building in casestated. Jd. 99 . 
3. Lies to recover property procured by fraud, and this 
without returning the property received by the defrauded 
party when such return is impossible, or where the party 
guilty of the fraud has by his own act put it out of the 
power of such defrauded party to make such return. 
Faulkner v. Klamp...ccccssccsvsccscncscsessceesces sins aaessaacceeaeoe - 174 
4. Right of property and possession can only be tried. 
Gillespie v. Brown d&& Ryan Bros .....csscsovecsecsoee sesecseverecees 458 
5. Writ does not authorize seizure of property on Sunday. 
Bryant v, State rrcccrcrccvccccnssseccccsscvscccccsserececcsser Sotiesudues 651 


Res Adjudicata. 
1. How far judgment on question in one suit is conclusive 
on that question in another between the same parties, 
stated. Wilch v. Phelps....cercccresceccerecee sesesevecccersecessever OLE 


Rescission. See SALe, 529. SPECIFIC PERFORMANCE, 543, 


Roads. 

1. Duly established; land owner presenting claim for and 
receiving damages, is estopped from denying due establish- 
ment of road. O'Dea v. State, 242, And where he bas 
claimed and been allowed damages, taking no appeal, he 
can not enjoin opening of road on ground that damages al- 
lowed were inadequate. Hopkins v. Keller .....ccccccsseoeeeees 56D 

2. Deemed vacated if not used within five years, but aban- 
donment by public must be complete and entire. O'Dea 
v. State ...... wadscuasedeusscetes ct52% pcanleebarcouscwaseeessisgs osenceges coe 242 


Sale. 
1. Title does not pass when anything remains to be done by 
either or both parties before delivery. Hulmes v. Bailey... 304 
2. If verbal order for goods is entire, acceptance of part, 
though shipped at a different time from the other, will 
make entire contract valid. Farmer v. Gray, Burt & 


King Man...ccereccecceceecccesccecsnetenceestenssssenscsseeesneees seeeeenes 401 
3. Butif other part of goods be damaged, buyer may refuse 
to receive them. [d.......cccccs eee secneecneseccooeee geeugesetsestds 401 


4. Detense that goods were improperly shipped over differ- 
ent railroad from that directed must be pleaded. Td....... 401 


INDEX. (785 


5. Ifby terms of sale, property is to be returned if not sat- 
isfactory, refusal of vendee to receive it will relieve ven- 
dor from returning it before he can rescind; refusal is 
waiver of vendor’s right to a return. Sycamore Co. v. 
Grundrad...... siebeeess edbieeeceee woateouceesedcusceussslecsacwese laces ease OO 


School District. 
1. Under secs. 30-32, ch. 68, Gen. Stat., district is not em- 
powered to issue bonds to be bargained away and delivered 
to a contractor for the erection and furnishing of a school 
house for such district. The recitals on the face of the 
bonds, set out at length in the opinion, are not such as to 
estop the school district to defend against said bonds in 
the hands of an innocent purchaser thereof, for value before 
maturity, without other notice, etc. State ». School Dis- 
2. Pleading part payment of bond, but denying such pays 
ment to be with its knowledge or consent, Held, No denial 
of authority of agent making such part payment. School — 
District v. Holmes......c.scccccccsercsscsencccvcsovescssccscecscsscsccos 496 
3. Held, Liable on bond issued. Td...... 


_Bet-off. See Justicz or PEACE, 444, Liquors, 476. 


scsescetecsescrcccscssecces 486 


Specific Performance. 
1. Condition requiring assent of vendor to assignment of 
contract, but not providing for penalty or forfeiture, will 
not defeat action by assignee who has fully performed. 
Wagner 0. Cheney. ...resseceses oko osscasceastinecovegsaeheness cavecessese~ Ue 
2. Petition in case stated, Held, Sufficient to give decree for. 
Vindquest 0. Perley. ....cccccsrececcrercccnecesscccsccesveccesesesssesesee 204 
3. Jurisdiction of court; general rules. Morgan v. Hardy... 427 
4. Facts stated, Held, To entitle plaintiff to performance, or 
in ease of failure, toa rescission. Willard 0. Ford w.occccce 543 
5. What must be shown. McPherson v. Wiswell..........e0008 625 
6. Vague and indefinite statements of what a party intends 
to do, not sufficient to authorize decree for. Dickman o. 
Bir kWausen.crsrervcsoovscccscovseccsasssssscecvescesecsscvsessesesssecscce O86 


Statutes. ; 
1. Act of 1871 [Comp. Stat., sec. 1, art. IV., chap. 2] does 
not take away right of reasonable resistance by owner of 
lands to trespassers. Fossbinder 0. Svitak w.cccvseccesrsccsecese 500 
Statutes Cited and Construed. 
Laws, 1856. 
Guardian and ward, sec. 43, ch. 45. Seward 0. Didier......00. 63 
Laws, 1864. 
Revenue, p. 31. Schoemheit v. Nelson ....ccsccccscensecsscssccssenses QOE 
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Laws, 1871. 


Foreclosing tax lien, p. 81. Bryant v. Estabrook....... . 223 
> . Schoenheit v. Nelson .....0.. wegensserviewgsesessaese 250 
Laws, 1875. 
Appraisement. Neligh v. Keene.......0 sececscceresasecevcccsseccsees 409 
Foreclosing tax lien, p. 107. Bryant v. Estabrook .......0 eeevee 223 
’ « Holes 0. Andrews .rrcccocccesoors +. 297 
Purchase by county commissioners at ae aie p. "105. " Bhel- 
ley v. Torle.....0.02 disedaves hacaedecese Senesacddvcisseseessesssetssctsessce LOD 
Laws, 1881. 
Coroner, p. 222, Barlass v. May ....... coraserccsccccssevecesassccsoes OAT 
Foreclosing tax lien, p. 325. Otoe County v. Brown .....,s0004. 399 
Laws, 1883. : 
Exceptions, p. 327. MeCue v. Lee.....00 secceerececegacesecescesses OTB 


Mutual insurance, p. 236. State v. Live Stock Association..... 551 
REVISED STATUTES, 1866. 


County clerks, sec. 9, ch. 9. Merriam v. Coffee.....-. serecesesee 452 
Criminal code, sec. 18. Marion v. State.........cccseeses sessvessces GUS 

, Sec. 20 (as amended 1869). Marion v. State............ 352 
Towns, secs, 42, 43, ch. 53. Holst v. Streitz.....c.000. coe sececnce « 251 


GENERAL STATUTES, 1873. 
Mechanie’s lien, sec. 1, p. 466. Doolittle v. Plenz......sssseoove 156 
Revenue, secs, 61, 70, p. 921. Bryant v. Estabrook... oe 
, ec. 49, Ch. 66. Dillett v. Harly...s.ccccccesscccrscsasceses 
School bonds, secs. 30-32, ch. 68, State v. School District...... 186 


CIVIL CoDE. 
Action, when deemed commenced, sec. 19. Aultmanv. Cole. 5 


, Secs. 5,22. Rolfe v. Pillond ....0 sa eeosseccecceoss seteneee + 23 
Affidavit, sec. 371. Collins v. Stewart... . 58 
Appeal, sec. 1010. McCue v. Lee....... 576 
Appearance before justice, sec. 1000. Cleghorn v. Waterman.. 230 
Attachment, sec. 199. Tessier v. Crowley......sssocccsrsssceseecaee 370 
Bill of exceptions, secs. 308, 311. State v. Barnes 

. Donovan v. Sherwit.....cececee dgecsocestacs seeeaee 130 

- Birdsall, Son & Co. v. Carter ..cccsscsssecssoees 
Costs, sec. 621. Wilde v. Boldt..cccccrcseccscosscvsceaceeeves 
Counter-claim, sec. 101. Delahaye v. Heitkemper.. 

Depositions, sec, 376. Collins v. Stewart... ..cccssccceorecsseenens 
Evidence, sec. 342. S.C. & P. RB. RB. Co. v. Finlayson ......... 587 

, Secs, 408, 409, 412. Merriam v. Coffee..........c000 452, 453 
Final order, secs. 581, 582. Artman v. West Point Mnfg. Co... 574 

’ «Daniels v. Tibbetts... cc. ccccscccccsssevevccsensceceee 666. 
Finding, secs. 294, 300. Gillespie v. Brown & Ryan Bros...... 459- 


Forcible detention, secs. 1019-1021. C,B.&Q.R.R.v.Skupa 344 
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Garnishment, secs. 207, 212, 221, 224,225. Hollingsworth v. 


Pileger Ql verse sensi ees ntsiends cesteic save itsesass lated etesecseeaeeeeveee 494 

, secs. 244, 245, 249. Hollingsworth v. Fitzgerald ........ 495 
Judgment, sees. 428, 429a. Hastings v. Caldwwell.......ssesescvees 72 
Judgment before justice, sec. 1001. Cleghorn ». Waterman... 231 
ym. Smythe v. Kastler...cccccccsceesseeeevees ttseceeeeees 265 
Justice’s docket, sec. 1086. Cleghorn v. Waterman. ........0006 231 
Opening judgment, sec. 82. White v. Merriam ......... sesaseeee 96 
7 . Powell v. McDowell........ ssaveeeversene dretees 425 
Replevin, sec. 193. Gullespie v. Brown & Ryan Bros... 460 
Set-off. sec. 104.  Dillett v. Early....ccccceccseccossseserseves Sasseneds 268 
Statute of limitations, sec. 8. DfcCue v. Lee... 576 
» sec. 22. Rolfe v, Pillond........cscseceee steeereteeseseee evere 23 
sn. Devereaut Vv. Henry .cccccces asccesesscessesvsscseee 56 
Verdict, sec. 1002. Austin v. Brock....ciceescecccccscnsecvacccecees C43 

CRIMINAL CopE, 

Arrest, sec. 284. Simmmermean v. State... cscccrcccecssorvcvecsecses - 623 
Bribery, sec. 175. Guthrie v. State..ccccsccsosceeseccececcscsecsenees 673 
Error, sec. 515. State v. Priebn0w ......csseeeceereeres Rone tiasawees « 131 
; » State v. Pischel......cssescccccesscessscusceseseees vee 491 
Indictment, sec. 412. Brown v. State ...c.cccsccccssccaveccrseenees -- 660 
, sec. 413, Guthrie v. State.......... wocsosoccsseee OGL 
Murder, sec. 3. Murion v. State..........66. se ecessevisesv oor 
Plea in bar, sec. 449. State v. Priebnow... : wees 133 
Repeating act, sec. 255, Marton v. State........ PT eerte teeeceerevee BOE 
Unlawful assembly, sec. 26. Dutcher v. State....ccccccessevere se §=30 


CoMPILED STATUTES, 1881. 
Adwinistration of estates, sec. 238, ch. 23. Millett v. Early... 268 
Appeal in probate matters, sec. 42, ch. 20. Bazzo v. Wallace 295 
Bastardy, ch. 37. Kremling v. Lallman .iccccccsecscssoveresersecee 280 
Bond on appeal from county board, sec. 37,ch.18. Gage Co. 


Vs PUNO iasrcciiedede des ects scaswescadcavecssdecsvedsssosnact ecccesscccres = 7 
Cities first class, sec. 105, ch. 13. Guthrie v. State . sseeee 673 
Cities second class, sec. 80, ch. 14. Nance v. Falls City... wesc atcus 86 
Cities second class having over 10,000, secs. 31, 37, ch. 14a 

(Appendix, 1883). State w Graham ....ccu sees soerecaseeecens 75 
———, sec. 82. Holmberg v. Hauck ......ccccserccoeene saves . 338 
County courts, ch. 20. Wilde v, Boldt .....csccccssscecessrssceveee B41 
Courts, sec. 28, ch. 19. Cleghorn v. Waterman.....sccccsccecscees 230 

, Sec. 38, ch. 19. Bryant v. State w..eccccccccccseccsenveceves 653 
Decedents, secs. 100, 101, ch. 23. MceAnulty v. McC lay ........ 420 
» Sec. 337, ch. 23. MeAnully v. MeClay.s.cceccsccscesons « 421 
Deputies, ch. 24. State v. Ream .......ccceccssececees sereveee 684 


Elections, ch. 26. State v. Hedlund ...... eitedh beedvexteore des 567 
, Secs. 94, 97, ch. 26. Lares v. Vinbeil a +. 215 
Fees, sec. 42, ch. 28. State v. Rea... cccccccoseeceuceces sseeceee 683 
49 
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Fraud, see. 14, ch. 32. Gillespie v. Brown & Ryan Bros. ...... 461 
Insane, sec. 47, ch. 40. B. & UW. BR. R. Co. v. Cass County..... 137 


Interest, sec. 4, ch. 44. Devereaut v. Henry w.icceccceeee severe 58 
Liquors, sec. J1, ch. 56. State v. Pischel ...... ssdta .. 491 
, sec. 14, ch. 50. Brown v. State......csseceeoescrsesseseeeser 660 
, sec. 15, ch. 50. Rosenbaum v. Dunston.........ccereervere 113 
New counties, art. IL, p. 171. Laws v, Vincent.......ceceecesee . 216 


Paupers, ch. 67. Gage County 0, Fulton..ccccccocsecsscssesenseene 7 
Railroads; eminent domain, secs. 95-97, ch.16. RB. V. A. BR 

Co. v. Fellers.......06 senlasersiebevsseeineceskexaese case Secesavedesds we 172 
,art. IV., ch. 72. C., St. P., UM. & O. BR. R. vo. Lund- 

site. a teee gir ehe een dedeenessseenesee asesseberecsassassiovadrenneteceesecaoene 257 
Refunding county bonds (kppendix. 1883, 860). State o. 

Wallichs .....0.seceeee sisaibvachude We sath avees Coles ssesee’ sven everese seareteds 110 
Registration of bonds, sec. 12, ch. 9. State v. Wallichs......... 111 
Removing mortgaged property, sec. 9, p. 83. Ex parte Thom- 


Revenue, ch. 77. B. dé DM. R. RB. v. Cass County ... 
, sec. 1, art. ITI. Ofoe County v. Brown.. 
, sec. 1, art. IV. Otoe County v. Brown .. 
Roads, see. 3, ch. 78. O'Dea v. State......sceeceeseeeee sé 
Treasurer’s accounts, sec. 160, ch. 77. ‘Raaenes \Coiantg v 
TULLE ccrorecesccserervccvesnesccovenvecscerserecreesenscesceeness geecsenee 85 


Stoppage in transitu. 


3. Right may be asserted at any time before delivery; but 
lien of consignee is gone if carrier deliver goods to vendee, 
who sells them to innocent third party for value. U.S. 
Wind Engine Co. v. Oliver 2... Gsasdesseseeassqdsecsaess sesee G12 


Summons. 


1. Actions other than recovery of money only, no indorse- 
ment necessary; if one be made it must advise defendants 
of all relief prayed for. Boulware v. Oloe County......... asaess 26 


Taxes. 


1. Voluntary payment of, cannot be recovered back; and 
the mere fact that certain railroad lands were unpatented 
at the time taxes were levied thereon will not authorize the 
bringing of an action to recover back the taxes so paid. 
Welton w. Merrick County ....cccccscsscocscvsceveveneseceeresessrseees 83 
2. Injunction against sinking fund levy under act of 1875, 
p. 171, sustained as to amount in excess of that required to 
pay interest on bonds issued to railroad company. B. & 
MM. R. RB. Co. v. Saunders County cicrcccecsccsecseerees svsessereseee 123 
3. Insane‘hospital tax, levied in excess of amount required, 
Held, Youd. Id., 123. But levy for “insane fund,” on re- 
ceipt of certificate of state auditor, Held, Good. B. & M. 
BR. Biv. Cass County ier cecccccanccerseveceveece Seeddetecvony dosdesacsas . 136 
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4. Bridge tax in year 1879 unauthorized and void, Id...... 136 

5. Deed must have seal of treasurer attached. Scroll insuf- 
ficient. Sullivan v. Merriam......... jaevesdech ees eeesatgess soossees LOY 
Seaman v. Thompson 


Shelley v. Towle........... 
Baldwin v. Merriam.cccicccccccrevece cessecccecssssscsccesssscrseasees 199 
6. Proceedings regular up to time of issuance of deed, pur- 
chaser is entitled to highest rate of interest until expiration 
Of time tO redeem.  Td....cecsrccseneeecreessscescesecressererscescese LOU 
7. Holder of deed may bring action on it, allege failure of 
title, and in same petition ask for foreclosure of lien. He- 
Clure v. Warner, 447. Shelley v. Towle, 194. Butif it were 
necessary to have title declared void before proceeding to 
foreclose, judgment against plaintiff in ejectment would be 
sufficient. Bryant v. Estabrook ..... Sicdeavecvasesecs axcbaceanseses 217 
8, Commissioners may purchase lands delinquent for, and 
assign certificates of purchase. [d.usscsccccscsescerscrseesseeren 194 
Otoe County v. Brown ....sccccccceseseceseoese Bass sanseceeies Sipaseoes 394 
9. Deed invalid if it do not show place where sale was had. 


Baldwin Ds DM OFT IAI iess sesceciSauwesienssescseaeccseses igevaveSoeeete 199 
10. Second deed eaanot be jeoned to cure defocis't in re 
Baldwin v. Merriam. ..cccccoose aedeacess Sdiabiencbesses sserscesencooes 199 


11. Deed and validity of sale tested by law in force when 
sale was made. Baldwin v. Merriam......ccccccssscscescessacsese 199 
12. Statute of limitations does not run in favor of holder of 
deed by mere record of it, Possession of holder must be 
actual, adverse, and continued for statutory period. Bald- 
win v. Merriam ........0 seauedandesecacetes Sieaviswedsee eaaseeses sisteas 199 
18. Certificate of purchase prima facie evidence of regularity 
of all prior proceedings, and where there is no question of 
its genuineness, its recent custody is not material. Bryant 


v. Estabrook,........ sae donwetadessetesccsdeccecsedeteiecessiseeee ssecvecee 217 
14. Not necessary to serve notice before bringing action to 
foreclose lien. Jd...... Sesed deve stwlasdeaescesesesin cteeoasesec’s sees, 218 


15. Statute of limitations on right to enforce lien begins to 
run when title under tax deed fails. Id............essecreseeee 218 


Schoenheit v. Nelson ........scecesscsceees s Rsseeveveeee BOD 
Otoe County v. Brown... ..cecceceeccsseee senecscssecseassce GOD 
McClure v, Warner .....csecssoees westues WaavgsTaséicasdeccveesesscaneees 447 


16. Under facts stated, Held; That a decision that lots in 
Omaha have no legal] existence would be against public 


POLICY. Ld. ...sscerecs conccnrecccerssecccnescrscstvececcessecses serecevee 218 
17. Amendment of 1871, authorizing foreclosure of lien, ap- 
plies te taxes then due. Schoenheit v. Nelson...... esevesectees ZOD 


18. Purchaser may pay subsequent taxes and include same 
in his action to foreclose lien. Id......ccsessecesssssecrsesesceoes QOD 
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19. On death of party owing personal taxes same are claim 


against his estate. Dillett v. Earlif.....csccccccsccene once aes esis 266 
20. Special assessment in city. Barker v. Omaha.. ..........4. 209 
21. Action to foreclose lca may be brought on tax certificate 


after time to redeem has expired; if brought in five years 
decree may include money due on certificates of sales made 
more than five years before suit brought. Holmes v. An- 


ATEWS. ase seecesceesceee Sdanwascesesesecse ceecensssecscceeesceseesees 296 
22. Certificate, made ‘dives onthe: ‘after isle: ‘Held, “Good. 
Otoe County v. Brown......sccccceseee acdsdentesareveredesesened tevseeee BDO 


23. Action to foreclose lien may be brought by county. Jd, 395 

24. Attorney’s fee on foreclosure of lien not allowed. Id... 

395, 398 

25. Mere technical errors will not defeat foreclosure of lien, 
if taxes are lawfull assessed, etc. Id......ccscecsescesevereeeee B98 

26. Act of 1881, authorizing commissioners to foreclose lien, 
is not an amendment of revenue law of 1879. Id.......... vee 398 

27. Assessor must take oath, but failure to attach or return 
same with roll will not affect validity of tax. JfcClure v. 
Warner, 447. Want of venue will not invalidate oath; if 
oath is signed by assessor, assessment is valid; words inter- 
polated into oath will not invalidate assessment. Merriam 
WD. COffCe.....sccccrccrescceerccrecscssvaccenessescaccececesseeneeres secreevee 450 

28. Not necessary that oath to assessment roll should be at- 
tested by county clerk administering it. Id..........cseeeeeee 450 

29.° If tax deed fails to recite that notice to redeem was 
given, one claiming under it must prove that such notice 
was given. Seaman v. ThompsOn.......ccccccsscsrecereccssecesrees O46 

Tender. 

1. Of property need not be kept good, yet debtor cannot ap- 
propriate it to his own use and claim that debt is satisfied. 
UcPherson v. Wiswell.....ccccrcseesercrsssccecssscccccesescscscreesesees O20 

Tort. 

1. Verdict against two, incorrect as to one will be set aside 
as to that one. Hayden v. Wo0d3.......:006 seoves Rariness aseeue? -. 306 

2. Tort feasors jointly and severally liable; separate actions 
may be brought, and several judgments obtained, but sat- 
isfaction of one satisfies all. Id.........0008 os tecccsccesescesesnccs GLO 

Towns. See CorPoRATIONS, 44, 
Township Organization. 

1, Terms of officers. State v. Hediund.....cccscccscorrsecscereceee 566 
Treasurer—County. 

1. Defalcation; petition on official bond sued on, Held, In- 
sufficient to charge sureties or admit evidence against them 
of alleged defalcation of principal. Buffalo County v. Van 
ICKL cccccesecencccescnsercneceessceeseee sgaversadbanscsedeves sceeseeevesces SOD 
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2. Payment in third term of office of warrants drawn during 
second term, Held, No evidence of defalcation during third 
CETM. Td... .eererecseccccenccccrccsecrercccecacsscereceseecescetcesers ee 363 


Trespass. 

1. Person may defend his property and premises from; re- 
sisting party not liable for damages for injuries inflicted on 
trespasser. Fossbinder v. Svitak....cscescscecseee cccsrecesessccesee 500 

Trial. 

1. A defendant is not entitled to the opening and closing on 
@ trial, unless he by his answer admits the allegations of 
the plaintiff’s petition a. 1 relies entirely upon maiter of 
defense set up in his answer. Rolfe v. Pillond.......ecrcccore 21 

2. Verdict is final on questions of fact. Id.....cecssccsceceoreee 21 

3. Motion for new trial is indivisible, and when made jointly 
by two or more parties, if it cannot be allowed as to all, it 
must be overruled as to all. Dutcher v. State..c.cccccccreesee 30 

4, Objection to conduct of attorney in argument must be 


made at the time. Fitzgerald v. Fitzgerald .....csscecsaseosseee 413 
5. Before referee; power of court. Gillespie v. Brown & Ryan 
Bros. ...... ea Ses éne'va a ecssensiwecess eos Saasevsceccens's sereccevesesceesences 457 


6. New trial not granted for newly discovered evidence 
merely cumulative, unless new evidence is sufficient to 
render clear what was before doubtful. Schreckengast v. 
LEQ i, Sivecccsenneds'sadsicseeseaeasscecdscsscssossvacecascavacses sesiseesee - 510 
7. Physical examination of plaintiff suing for personal inju- 
ries. S.C. & P. B. RB. Co. v. Finlayson ...sccccccccseccssevcevees O19 
8. Criminal cases. [See CRIMINAL Law, I.] 
9. Jurors; competency, etc. [See JuRoEs.] 
Trusts. 

1, In case stated. Bear v. Koenigstetin......cccccccssccssssecsses 65 
Unlawful Assembly. 

1, Evidence; intent is essence of offense. Dutcher v. State. 32 
Usury. 

1. Promise to pay interest on interest over due is not. 
Hager v. Blake ......... ceenscnrecresencccececsecesesenceaveccsccnscecnsen LO 

2. Answer setting up, should state with whom contract was 
made, nature, and amount; evidence, Held, Not to prove. 
New England Mortgage Security Co. v. Sandford ....ccceceseves 689 

Vendor and Vendee. See Ruax Estates, 392. SALE, 529. 
Verdict. 

1, Is final on questions of fact. Rolfe v, Pillond......ccsee 21 

2. Will not be disturbed where there is direct conflict in 
the evidence. O’Dea v. State, 242. Fitegerald v. Fitzger- 
ald, 413. Donovan v. Yard, 33. Nor where evidence on 
each side.is of nearly equal weight. McCormick v. Laugh- 
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ran, 88. Nor as being against weight of evidence unless it 
is clearly wrong. Price v. Buck, 108. Nor for want of suf- 
ficient evidence to support it unless want is so great as to 
show manifest wrong. Syeaiwre Co. 0. Grumdrad.....ceceoes 

8. May ve set aside as to one and affirmed as to another. 

Hayden v. W00d8....ccscscencrcssccerccrscccccsccssenccssesavsensearsoase 
Warranty. 

1. Where oral proof of the terms of a warranty is received 
without objection, a party cannot allege error in the admis- 
sion of such testimony, even if the record shows a written 
warranty. MeCormick v. Laughran .....ccreccsecces-vecsessecece 

2. Incase stated. Sycamore Co. v. Grundrad...rccccorecrcocres 


Waste. See MorTGAGE—REAL Estate, 649, 


Witnesses. 
1. Credibility is question for jury. Anderson v. Coz ..s..s000 
2. Cross-examination on matter not collateral to issue. 
George v. StAte....c.sccrveccecsscssereccsecccccsscccsoeessoes eosecessens 
Frederick 0, Ballard.cssccoceesserssccrsasescveccccseversevsscecssscares 
8. Cross-examination; general rule. Fossbinder v. Svitak... 
4. Supreme court cannot say that district court erred in 
sustaining objection to @ question in an examination in 
chief when no offer of proof was made. Jd........esesessereeee 
5. Evidence of experts; physical examination of plaintiff 
suing for injuries to his person. S. 0. & P.R. B. Co. vo. 


Finlayson ..rccccccrccrsccrscrcccsceccccsversccovevcsseversesscnvccsecsecocs 
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